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WE  well  knowing  the  great  Abilitj,  Learning,  Judg* 
ment  and  Integrity  of  the  Author,  do  allow  and  ap- 
prove ^  the  Printing  and  Publi(hing  of  this  Book,  entitled, 
Rtptrts  of  Adjudged  Cafis  in  the  Caiirts  of  Chancery,  King's 
Bench,  Common  Pleas,  and  Exchequer,  taken  and  colUStd  by 
the  Right  Honourable  Sir  John  Strange,  Knigbt%  late  Majltr 
of  the  RoUsi, 
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'THE 


P  R  E   F  A  G   E, 


TH  E  profcffion  of  the  law  is  already  fo 
o verba rthcncd  with  reports,  that  I  think 
ft  ncceflary,  that  every  man  who  prepares  any 
thing  of  this  kind  for  the  prefs,  fliould  give 
fome  very  particular  reafon  for  his  doing  fo» 
And  my  reafon  is  this : 

Having  during  the  firft  years  of  my  attend-   SeePref.  tdj 
ance   at  fFeftminfter-ball  been   pretty  diligent  ^'^'•^^P* 
and  exadt  in  taking  and  tranfcribing  notes ;  I 
fooQ  founds  it  introduced  me  to  the  honour  of 
liaving  them  borrowed  and  tranfcribed  by  feve- 
ral  of  the  Judges,  and  others.     By  this  means 
they  came  into  the  hands  of  a  Gentleman,  who 
had  a  fervant  fo  corrupt,  as  ctandeflinely  to 
make  feveral  copies,  and  fell  them  to  perfons, 
who  had  not  the  honour  to  deliver  them  up, 
when  the  villany  was  detedled.     This  put  mc 
ynder  an  apprehenfion,  that  I  fliould  foon  fee 
fome  of  them  in  (i)  print.     And  as  many  of  (OThcywcw 
them  were  only  arguments  in  causes  never  ad.    deJtidc'^oT" 
judged,  and  therefore  of  no  ufe  to  the  publick;   J-es^of^fiv?*' 
I  thought  it  ncceflary  to  felc(ft  thefe   which   dcnce."  Svo. 
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wera  adtually  adjudged^  and  colled  them  toge« 
ther,  thzt  I  might  at  ever  fo  ihort  a  warning 
have  it  in  ray  power,  by  printing  a  genuine,  to 
fapprefs  any  farreptitious  edition.  With  this 
view  I  catifed  my  clerk  to  tranfcribe  fuch  cafes, 
as  I  thought  would  be  proper ;  and  if  no  acci- 
dent happens,  that  obliges  me  to  publish  them 
in  my  life,  they  will  remain  to  be  dealt  with, 
as  they  who  come  after  me  (hall  think  fit. 


(2)  See  St. 
Tri.XI.2334 

€oL  I. 


y.  Strange,  the  (2)  Reporter, 
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2  Georgii  Regis.     In  B.  R 

Thomas  Lord  Parker,  Chief  Jujitce. 

Sir  Littleton  Powys,  Knt. 
Sir  Robert  Eyre,  Knt. 
Sir  John  Pratt,  Knt. 

Sir  Edward  Norlhey,  Knf.  Attorney  General. 

John  Fortefcue  Aland,  Efq\  Solicitor  General. 


Clark  verjus  £lwick. 

MRb  Retvi  moved  the  laft  term.  That  one  of  the  wit-  Role  mjideap«i 
neiles  to  a  fubmiflion  to  arbitration  might  be  obliged  f^^^  *.*^  ^  * 
to  make  affidavit  thereof  in  order  to  make  it  a  rule  arbicntio^,^ 
•f  couFt  purfuant  to  thtflaf,  g  £!f  10  ^4  3.  r.  15.  make  ■ffiiaTit  of 

'^  •         ^  ^  ->  the  wciition. 

10  MmL  33s. 

The  Solicitor  General  infiftcd,  that  affidavits  are  voluntary ;  ^^'^^^'  **  ^* 
but  the  reafon  of  the  witnefs's  refiifal  in  this  cafe  was,  becaufe 
the  award  was  un&irly  made,  and  they  had  no  other  remedy 
but  this  to  prevent  the  fubmiffion  being  made  s^  rule  of  courtv 
Stdprr  Curiam^  The  hardfhip  of  this  particular  ciife  will  not  at 
?M  vary  our  rule,  which  muft  be  a  ftanding  method  for  the 
future  :  The  2&  of  parliament  has  appointed  but  this  fmgle 
luzy  by  affidavit ;  and  we  will  not  fuffer  a  witnefs  to  evade  it 
by  his  refiifal.  We  force  a  witnefs  to  a  bond  by  fubpcena ; 
mA  every  witnefs  does  by  his  figning  undertake  to  prove  it 
Vol.  I.  B  when 


Trinity  Term  ^  Geo. 

when  required.     And   HiL  6  Geo.  Singleton  v.  Bradley^  there 
was  the  fame  rule  upon  my  oppc^mg  it. 

Rule  for  the  witnefs  to  make  aflWavit  of  the  execijtion. 


Dominus  Rex  verfui  Wintexinghaou 

Male  et  negVi-    TNdi£hncnt  quia  male  et  negUgenter  fe  gejfvt  in  executlone  of  the 
genter fe gcjfit  too  I    cffice  of  conJiabUy  quafhed  for  being  too  general. 

general    in    an 
i.idi^ment. 

Bayley  verfus  Jenners. 


A  perfon  qua-     nEEVE   moved    that   defendant   being    a  trooper   might 
''f^*°f  fl^^ITJvT  n  ^^   difcharged   upon  common   bail  v  it  appeared  he  was 


A 

W 

be'takcn  to  be  Hftcd  1 6th  May^  ajid  arrefted  igth;  and  the  queftion  was, 
doing  duty,  and  whether  he  had  ever  performed  duty ;  and  the  affidavit  went 
cim^'mon'ban!"  ^o  further  than  his  learning  to  ride.  The  plaintiff  infifted^ 
lo  Modr  347*  that  this  is  not  doing  duty  as  the  act  requires,  but  only  in  or- 
der to  do  duty. 

Cur\  It  IS  doing  duty,  he  receives  his  pay,  and  muft  be  dif- 
charged upon  common  bail. 


Dominus  Rex  vcrfus  Wyndliam. 

3  Vln.  Abr.  A  ■  ^HE  defendant  Sir  William  IVyndham  being  brought  up 
See  thii  cafe  at  JL  ^7  the  Lieutenant  of  the  Tower,  Serjeant  Pengelly,  Mr. 
large.  J^^rieSy  Mr.  Reeve  and  Mr.  Hrnigerford  moved,  that  he  might 

be  admitted  to  bail,  and  offered  feveral  arguments  to  induce 
the  court  to  bail  him,  which  vnth  the  anfwers  given  thereta 
by  Sir  J^fifJ^  J^h^lr  Mr.  Attorney  and  Solicitor,  are  comprized 
in  the  opinion  of  the  court,  which  was  delivered  the  laft  day 
of  the  term  utfeqifitur. 

Parker  C.  J.  This  is  a  commitment  by  the  fccretary  of  ftate 
.  for  high  treafon  generally ;  it  has  been  moved  on  behalf  of  Sir , 
IVdliam  Wyndham,  that  he  might  be  admitted  to  bail.  I  fhall 
take  notice  of  the  arguments  on  both  fides,  and  of  the  parti- 
cular circumftartces  of  this  cafe,  which  have  been  laid  before 
the  cotut,  with  as  much  clcarnefs,  as  the  little  time  wc  have 
had  to  confider  of  the  matter  fince  it  was  fpoke  to,  and  the 
extraordinary  buflncfs  of  this  day,  will  permit  me. 


■^\-. ...  «••  ^* 
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It  his  beeh  admitted  on  all  hands  that  the  court  has  a  dif-i 
Cfetiohary  power  in  this  cafe  5  and  I  think  the  arguments  which 
have  been  made  ufc  of  by  the  counfel  for  Sir  IViUiam  TVyndham 
are  upon  thefe  five  points : 

I.  Exception,  That  the  commitment  is,  thatheJhallbeJttftSa/eandchfiin 
Jafe  and  clofe ;  it  has  been    inliftcd,  this  is  more  than  can  be  *  con^n^'^ment  j^ 
juftified  by  law.     This  exception  is  offered  without  ajiy  autho-  drrc^ion^to^hc' 
rity  to  fupport  it,  and  is  againft  an  infinite  number   of  prece-  officer. 
dents.     But  admitting  this  were  a  good  exception,  the  con- 
fcquence  would  not  be  that  we  ihould  difcharge  bir  IVtlliam 
fVyndham^  but  only  quaUnus  his  being  kept  clofe.     The  keeping 
kimfafej  is  only  by  way  of  admonition  to  the  officer,  to  put 
him  iti  mind  of  his  duty,  and  the  puniflimcnt  which  he  muft 
undergo  in  cafe  of  an  efcapc.     The  common  procefs  which 
goes  to  the  iheriff,  commands  him  to  take  the  defendant  it  eum 
JahjQ  cu^od*^ 

a.  Exception  has  been  taken,  That  the  charge  is  not  faid  Commltinpnti 
to   be   upon  oath  5  and  if  a  fecretary  of  ftate  might  commit  '"^y  ^  witho»^ 
people  without  oath,  ihe  whole  nation  would  be  their  tenants  °*    ' 
at  will.     In  anfwer  to  this,  I  muft  obferve,  as  I  did  before, 
th^  the  precedents  are  many  of  them  fo,  and  no  authority  has 
been  cited  in  fupport  of  the  objeftion.     The  not  mentioning 
it  to  be   upon  oath,  is   not  conclufive,  that  it  was  not  upon 
oath.     In  Fergufon\  cafe  this  exception  was  over-ruled,  Trin^  1  Saflc.  347, 
a  /^.  ^  M.  and  it  was  held  in  KendaVs  cafe,  that  an  impri-  5  M04.  78, 
fonment  may  be  without  oath  ;  and  alfo  in  the  Houfe  of  Lords, 
that  commitments  may  be  without  oath.     If  a  man  be  taken 
with  treafonable  papers,  he  may  be  committed,  and  any  ma- 
pftrate  may  commit  fuper  vifum,  without  oath* 

3.  Exception,  That  the  commitment  is  generally  for  high  Commitment 
treafon  ^  and  it  has  been  urged,  that  fome  particular  fpecies  of  ^^^  *^'g^  treafon 
treafon  muft  be  expreffed,  and  that  it  muft  have  fo  much  cer-  food."  ^*  " 
tainty,  as  to  appear  to  be  high   treafon  to  the  court.     2  /?///.  N.  B,  This  er- 
52,  5QI,     I  think  this  opinion  is  not  to  be  maintained.     We  caption  hid  ken 

•^     ^"^ -^  .«  1  •    1  Ml     1  ,  ovenruicd  before 

preiume  a  magiitrate  docs  right,  till  the  contrary  appears  ;  and  ;„  this  term  in 
rt  has  never  been  held  neceflary  to  exprcfs  the  overt  a<ft  in  the  the  cafe  of  Mr. 
commitment.     My  IxxA  Coke  puts  the  cafe  of  treafon  contra  ^^"'^J-I^y'^i^''''^'' 
ferjonam  Kegts^  and  admits  that  to  be  iumcicnt.  534,  pi.  9. 

10  Mod.  334. 

4.  It  has  been  argued  in  favour  of  this  laft  exception,  that 
the  habeas  corpus  aft  fuppofes  the  crime  to  be  fpecifically  men- 
tioned ;  becaufc  it  provides,  that  no  pcribn  (hail  be  commitryd 
a  fecond  time  for  the  fame  offence,  after  he  has  been  once 
bailed^  the  confecjuence  of  which  is,  that  the  court  muft  judge 

B  :i  bv 
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by  the  two  commitments  whether  the  offence  be  the  famc^ 
This  argument  will  appear  of  little  weight,  if  we  confider 
how  eafy  it  iis  to  vary  the  expreifion  in  the  fccond  commit- 
ment, and  yet  keep  clofe  to  the  principal  charge.  Suppofe  a 
man  is  committed  for  levying  war  againft  the  King,  and  af- 
ter he  is  difchargcd,  is  again  committed  for  compafling  the 
ideath  of  the  King  :  Thefe  two  feels  appear  very  different  up- 
on the  face  of  the  commitments,  and  yet  he  that  is  charged 
with  the  one,  may  likewife  be  charged  with  the  other ;  and 
if  this  objetStion  ihould  be  held  good,  the  confequence  would 
be,  that  a  man  may  be  committed  as  often  as  the  fecretarics 
of  ftate  can  vary  the  expreflion  3  for  feveral  fpecies  of  treafon 
may  be  the  fame  fadl. 

5.  The  cafe  of  Kendal  and  Roe,  x  Salk,  347.  5  Mod,  78. 
has  been  relied  upon  by  the  counfel  for  Sir  JrilUam  Wyndham 
a^s  a.  cafe  in  point.  But  I  am  of  opinion,  it  will  not  come 
up  to  that  now  before  us.  They  were  committed  by  a  war- 
rant dated  24  0^.  1695.  being  charged  with  aflifting  to  the 
cfcape  of  Sir  ^Jarms  Montgcmery^  who  was  guilty  of  high  trea- 
fon. Exception  was  taken,  that  the  treafon  of  Sir  yafnes  Mont^ 
gomery  was  not  cxprefled  In  the  warrant ;  and  the  faft  he  was 
committed  for  alight  not  be  high  treafon,  tho'  mentioned  to 
be  fo.  The  cafe  did  not  turn  upon  that  fingle  point,  for  it 
was  held  neceffary,  that  Sir  James  Montgomety  fhould  be  aver- 
ted guilty  oJ\  and  committed  fo7'  high  treafon^  And  becaufc 
both  thofe  particulars  were  not  cxpreded  in  the  warrant,  the 
defendants  wcjre  admitted  to  bail.  A  commitment^  it  is  true, 
for  dealing  fruit  generally  would  not  be  good,  bccaufe  if  it 
waj>  upon  trees,  it  would  be  no  felony.     2  Inji,  52- 

I  Ar.t!«rf.  207,  There  is  a  cafe  in  Anderfon^  which  was  to  be  a  direftioa 
RuJh.  CoUea.  f^f  ^g  future  in  making  comniitincnt.s,  which  is  entred  in 
^    *^'  the  council  book.     In  Crofton\  cafe,  which  is  reported  in  i  Sid. 

8.     V  Keb,  305^    it  was  refolved,  that   a   commitoicnt  for 
h  treafon  generally  is  good.     Vaugh.  142. 

I  think  I  have  now  taken  notice  of  all  the  exceptions  taken 
fo  the  commitment.     The  next  thing  relied  upon  is  the  illnefs 
of  Sir  William  JVyndham^  which  appears  to  be  a  diftemper  in- 
cident to  the  lamily.       We  are  of  opinion,  that  this  is  not 
ground  enough  fingly,  to  induce   the  court  to  admit  Sir  //"//- 
Ham  to  bail :   For  it  muft  be  a  jirefent   indifpofition,  arifing 
from  the  cOiifinement ;  and  fo  wc  held  this  term  in  the  cafe 
fo  Mod.  334r    of  ]vtr.  Hat\uy  of  CoGmk\  who  ftnbbed  himfelf  after  his  exa- 
mination 5    and  was  refulbd  to  he    bailed,  becaufe  his  illnefs 
was  from  an  aH  of  his  own.     But  i  ihall  not  enlarge  upon 
this  head,  fince  we  are  all  of  opinion,  Sir  If'llllam  JFyndhavt 
ou^ht  10  be  bailed.     I'here  hMv  been  four  tcnnj>  pafllJ  fince 
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his  commitment,  and  one  aflizes  in  Sonurfetjhirc^  out  of  which  A  year'*  impri- 
county  it  has  been  hinted  the  ground  of  the  complaint  againft  liy^^^l^tn' 
S  ir  JVUliam  TVyndham  arifes  ;   and  therefore  there  being  no  pro-  inducement  to  ' 
fecution  againft  him,  he  muft  be  admitted  to  bail,  himfelf  in  ^*^^°"'^  ^**  **^''* 
iCjCOo/.  and  four  furcties  in  5000/.  each*  a^Sid/i;©. 


Vernon  verfus  Goodrich.     In  C.  B. 

THE  plaintiff  declares,  that  whereas  (he  is  pofleflcd  of  an  pu  ntTffdechr  ^ 
houfe  in  I^fwlch^  to  which  water  was  conveyed  by  a  leaden  upon  1  potFt  r- 
pipe  from  the  conduit  houfe;    the  defendant  neverthelefs  ^'as^^'V^Sj^',*'^** 
placed  quaedam  epijiomia  vocat.Jiopcocks  in  canali  plumbeo  fraedi^Oy  pleads  liberum 
and  thereby  hindered  the  water  from  coming  -  to  her  houfe,  and  totfmaitnm,  the 
that  the  defendant  has  diverted  great  quantities  of  water,  by  §1;J^^J  ritk  in 
which  (be  loft  the  ufe  of  her  houfe*  the  rcpUcar<n» 

ani  mu'>  rot 
barely  rely  on  traverfing  the  defendants  title.     Yelv.  147.     Poph.  1*      Salk.  335. 

The  defendant  pleads,  that  at  the  time  in  the  declaration,  et 
diu  anteay  he  was  feifed  in  fee  of  half  an  acre  of  ground,  being 
his  garden,  and  lying  between  the  conduit  houfe  and  the  houfe 
of  the  plaindfF:  And  being  fo  feifed,  he  placed  the  faid  leaden  pipe 
in  his  (aid  garden,  ad  uteruT  iir  ad  ejus  beneplacitum ;  and  there- 
fore he  fixed  the  faid  ftopcocks,  proui  ei  bene  luult,  quae  funt 
eademy  ^c* 

Demurrer  inde^  et  pro  caufa^  quod  materia  prae^y  non  cjl  placi-^ 
tabilis  in  barram  aSiionis  praedyfed  tantum  in  retardatiamm  re'- 
fponfionis  ad  inde  habend*y  donee  legalis  titulus  ad  aquam  praed*  per 
ipfam  (the  plaintiff)  ojlenfm  fuerit. 

SeUfj  Serjeant  pro  quer.  That  the  plea  is  ill.  It  is  not  fuffi- 
cient  in  this  cafe  for  the  defendant  to  fav,  it  is  his  freehold ;  for 
that  may  be  true,  and  yet  the  plaintiff  be  intitled  to  the  water- 
courfc.  Where  the  plaintifFprefcribes  ior feparal,  pifcar.  it  is  not 
enough  for  the  defendant  to  fay,  it  is  his  freehold.  17  £.  4. 
t.b.j.a.     lo/f.  7.  24.  ^.     i8i/.  6.  29.  ^.     34//.  6.28.  ^. 

That  the  plea  ftiould  not  be  generally  in  bar  of  •the  action, 
but  only  till  the  plaintifFfhew  a  title.  The  defendant  has  given 
no  anfwer  to  the  diverting  great  quantities  of  water  5  and  tlicrc- 
fore  he  prayed  judgment  for  the  plaintiff. 

Branfhwape  Serjeant  contra.  That  the  plea  is  a  good  plea : 
Formerly  the  plaintiff  muft  have  fct  oui  a  grant  or  prefcription ; 

B  3  but 
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but  it  is  fince  fettled,  that  to  fay  generally  he  is  intitled,  is  enough 
againft  a  wrong  doer.  But  it  is  ftill  neceffary  to  fet  out  a  grant 
or  prcfcription,  when  the  action  is  againft  the  owner  of  the 
land;  and  as  this  is  laid  generally,  it  is  enough  for  the  defend- 
ant to  fHcw  he  is  not  a  wrong  doer.  I  Fen,  274,  319.  z 
Ven.  1 86>  29 1  •  If  trefpafs  is  brought  for  crefting  coneyboroughs 
to  the  prejudice  of  the  common,  it  is  enough  for  the  defendant  to 
fhew  himldf  lord  qf  the  manor,     Lutw.  107.     Xclv.  104. 

Plow.  26.  a.         A  plea  to  a  common  intent  is  good.     And  we  may  as  well 
tt  alibi  in  that  bring  the  matter  of  law  before  the  court,  as  a  jury.     But  it  not 
121!  L    °*       being  fliewn  for  caufe  of  demurrer,  the  plaintiff  cannot  take  ad- 
vantage of  the  plea's  amounting  to  the  general  iffue.     %  Saund^ 
401. 

%y  H.  8. 7.  We  have  pleaded  Uberum  tenementum.     And  if  the  plaintiff  has 

FiachJ-aw  396*  any  title,  (he  may  (hew  it  in  her  replication.  And  by  her  de- 
murrer fhe  admits  fhe  has  no  title.  If  the  trefpafs  was  in  ano-t 
ther  place,  fhe  may  fhew  it  by  new  aiSgnment, 

Where  the         ^  King  C.  J.  It  is  hard  to  fay  here  are  two  charges*     The  wrohg 

pUintirt  ciiims   [^  ^\^q  flopping  the  water,  the  carrying  away  is  only  aggravation, 

ot\1i"  ictcnci-^  This  declaration  is  upon  a  pofl'effion,  which  is  only  good  againft 

pint's  foil,  ihc  dc  a  wroH;^  docr,  and  therefore  die  plaintiff  muft  fhew  a  title.     The 

cUration  mull     deftTciant  cl.iims  the  foil,  out  of  which  the  plaintiff  claims  an 

tioutti*.  1  ic.  ^^^^^y.^-^^,Yil'^  and  therefore  fhe  muft  fhew  her  title.     If  it  had  apr 

peered  in  the  declaration  that  it  was  the  defendant's  foil,  and  the 

plaintiff  had  not  prefcribed,  the  declaration  would  have  been  bad, 

BLncoxvey  Trccy  and  Dormer  Juftices,  accord\  and  the  plaintiff 
afterwurds  difcontinued  upon  payment  of  cofts^ 


Parifhes  of  Pancras  and  Rumbald  in  Suffex, 

jufticci  of  peace  /^^RDER  of  tAVO  juftices  for  the  removal  of  a  poor  perform 
may  fupciicuc     ^^  f,.^j^^  ^j^g       Ifl^  ^f  Pancras  to  Rumbald.    Within  three  days 

tlicir  own  order    7—^.    ^. .  T.  .  •       y     r  r    y     -  j 

aula  imyrav.de    ti'x*  jiiiiiccs,  rccitmg  that  tncy  were  lurpnzed,  iuperfede  it,  ana 
imaaaviu         commnad  the  churchwardens  to  return  the  former  order  to  bq 
cancelled. 

UnAiukcr  Serjeant  Infifled,  That  the  juftlcgs  could  not  iffuc 
Scflf.  Caf,  xo6«   fuch  -^fuperjedeas-y  and  cited  Salk.  472, 

St'd per  Curia?ny  Tht  fu.pcrfedcas  is  well  fent  by  the  juftices^ 
and  to  prevent  the  charge  of  an  appeal  i  and  the  laft  order  was 
cbnfirnicd, 

Michaelmas 
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3  Georgii  Regis.     In  B.  R. 

Thomas  i^r^  Parker,  Cbiefjujiice^ 

Sir  Littleton  Powys,  Knt. 

Sir  Robert  Eyre,  Knt.  \J^ftices. 

Sir  John  Pratt,  Knt. 

Sir  Edward  Northey,   Knt.   Attorney  General. 

John  Fortcfcue  Aland,  Efqi  Solicitor  General. 

Memorandum  ;    Mr.  Juftice  Pcnvys  was  abfcnt   all  this  term, 
being  indifpofed  with  die  gout. 


Johnfon  verftis  Louth. 

MR.   Solicitor  General  moved,  that  the  defendant,  being '^*^*.^""^' I" 
a  gunner,  might  be  difcharged  upon  common  bail.  hrnr'uthe rrmc 

as  a  common 

Baines  contra.     The  gunner  is  appointed  by  warrant,  and  is  ^'^^'''^'^j^  *^**. 
in   the  nature  of  a  commiflion  officer,  he  receives  i  s.  p,T  ^/V;;/f„fficient. 
pay,  and  takes  an  oath ;  and  a  gunner  is  fo  much  eftcemcd,  tliat  lo  Mod  346. 
it  IS  very  difficult  for  him  to  get  leave  to  lay  down  his  poft. 

Solicitor  Gen.  He  is  lifted  as  common  foldiers  are,  and  is 
liable  to  all  the  penalties  in  the  aft  of  parliament  as  common  fol- 
diers are. 

C.  J.  I  am  informed,  that  the  p:i!nner  is  within  the  dcfcription 
of  a  common  foldicr.  The  cxtr:u»rcjinary  pay  is  only  in  confi- 
deration  of  the   ikill  which  is  rcquiiite  in  his  place. 

Eyre  znd  jPr^// Juftices,  accorfV.  And  he  was  difcharged  up- 
on common  bail. 

B  4  •  Rex 
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Rex  verfus  Helling. 

Intr.  Trin.  2  Geo, 

In  orders  for  TNdiftment  for  not  pa}ring  fervants  wages,  reciting  an  order 
^TeLTo^*^  A  ^^  ^^^  juftices,  whereby  it  appeared,  that  9/.  was  due,, 
'pctr^e  fcmce  which  the  dpfcndant  refufed  to  pay,  having  had  notice  of  the 

vas  relating  to    Qrdcr. 
huibandry. 

Gfyde  pro  defendente.  The  order  is  Toid^  It  does  not  fet  out 
the  labour  of  the  fervant,  and  is  only  generally  profalario\  the 
juftices  have  onlyjurifdiftion  in  cafe  of  hufbandry;  and  the  or- 
der ought  to  fticw  this  was  a  matter  within  their  jurifdidtion. 


*■ ' 


Eyre  J.  The  prafticc   is,   if  an  grder  be  for  paying  wages, 
it  is  fuppofed  to  be  fuch  as  the  juftices  have  power  over.     SaU. 

'r-\    .  44 1  >  484- 

C,  J,  and  Pratt  J.  of  smother  opinion.     And  HiBfequenie  the 
indidment  was  qusdhed. 


"^i^r.-J^. 


Rex  verfus  Powell  &  al', 

p0reriptis  decU  O I R  JP^ittlatn  Thomfm  the  Recorder  moved  to  quafh  an  indift- 
KwaJ  in^M  •^  ^^^^  againft  the  defendants,  for  deceiving  one  Davila  of 
.wdl^iqen^  feveral  lottery  orders,  It  is  defctiptU  hnis  ^  catallis  of  Davila 
4£cipubant  et  defraudabant ;  this  is  trover  in  efFeft,  and  too  gene- 
rally laid,  ijisl,  Abr.  79.  Mod,  Caf.  31 1*  jg/  per  Curiam^ 
This  is  too  general,  and  was  qu^ea  without^putting  the  de- 
fendant to  demur  to  it. 


Br^t  verfus  Minter  fy  al\ 
intr.  HilU   I  Geo.    rot.  318. 


wherethcpiam.  h  |  MIIS  was  a  writ  of  error  ^oram  vobis^  and  the  error  afr 
^^"^T^h*  d""  A  ftgncd  was,  that  one  of  the  defendants,  being  an  infant, 
fcndant/itisnot^PP^^red  by  attorney.     The  plaintiiF  pleads,  that  he  was  of  full 


fieceflAry  to  lay   ^ge;  to  which  the  defendant  demurred,  ^nd  (hewed  for  caufe, 
pf^rclcaf*^"    that  the  plaintiff  has  (hewn  no  place  where  tl^c  defendant  was  of 


age. 


Faz^kerley pro  defende^te.  Infancy  muft  be  tried  by  the  coun- 
try, and  therefore  it  is  neceflary  to  lay  a  venue.  Godb.  ^82.  Coh 
iifl  v.  Taylor,  Latch  1 94.     And  in  Trin.  1 2  Ann.  fFiellelly*  Glover^ 

a  rcle^fe  was  pleaded  without  a  vcnue^  and  held  ill,  though 
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it  was  infifted,  that  the  name  of  the  county  in  the  margin  was 
fufficient,  to  which  it  was  anfwered,  that  the  releaie  might  be 
In  another  place. 

Brautbvcayte  Serjeant  contra.  Incapacity  of  the  perfon  may  be 
tried  where  the  a&on  is  laid.  The  defendant  is  of  age  every 
where. 

C.  J.  Full  age  is  not  local,  as  the  executing  a  releafe  \  the 
place  is  no  certainty  of  the  h&y  as  it  is  in  die  cafe  of  a  releafe. 
What  is  perfonal  attends  the  perfon  every  where  ^  if  he  is  of  full 
age  any  where,  he  is  to  every  where. 

jUjoumatur  ;  and  the  laft  day  of  the  term  the  chief  juftice 
delivered  the  opinion  of  the  court. 

C.  J.  The  qualities  of  the  perfon  are  to  be  tried  where  the  ^1?,,^^* 
a6Hon  is  brought.    Nonage  to  a  releafe  where  the  releafe  is  laid  when  the  ^e&m 
to  be  made.     I  have  looked  into  the  cafe  oi  CoUins  v.  ^^^jljj^'JJ^o^ 
which  is  oddly  reported ;  and  therefore  I  perufed  the  record;  utt  v.  M'.yyt, 
which  is  thus :'  The  error  affigned  is  appearance  by  attorney  for  Saik.  6. 
an  in£uit,  then  it  goes  on,  Eo  quodvidetur  curiaey  that  there  is 
no  venue ;  Jdeo  confideratum  eji  quod  the  defendant  ajpgnet  errores 
de  mvo  :  Then  it  is,  Eo  quod  defendens  tab  die  appeared  by  attor- 
ney afud  Wejbninfiery  quo  tempore  he  was  an  infant,  &r.  I  think 
it  was  not  neceflary  to  mention  all  that,  for  it  appeared  upon  the 
record.    In  this  cafe,  if  there  be  any  fault  it  is  in  the  plaintiff  in  ^^  ^^*  ^H* 
error,  and  the  defendant  h^d  nothing  to  do  but  to  fpllow  binu 

Judgment  affirmed. 


Dominus  Rex  verfus  Bifhop. 

DEfendant  was  convi<^ed  of  printing  a  feditious  libel,  and  i^^itdifTii* 
appearing  to  be  in  a  very  ill  flate  of  health,  was  brought  was  baiiea  bcl'mv 
up,  and  moved' for  the  judgment  of  the  court,  and  to  be  admit*  J^^sin^°^ 
ted  to  bail.    * 

C.  J.  The  offence  is  fo  great  that  an  adequate  punifhment 
may  endanger  his  life,  and  to  leflen  the  judgment  would  be  an 
ill  precedent  j  th^eforc  bail  him  for  the .  prefent,  and  we  will 
give  judgment  when  he  is  better.  Defendant  in  2000/.  two 
fureties  in  1000/. 


N,  B^  fi[e  died  within  a  few  days  after* 


pominus 
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Ddmliius  Rex  tefus  Inhabitants  of  Hyworth. 

Order  to  pay      g^  R  D  E  R  to  pay  3/.  weekly  to  J.  by  the  parifli  of  HywortK 
P™Z  '1V~'  \J  fo  long  «  he  fluOl  continue  poor.  ^ 

mention  him  to 

be  poor  and  im-       Martin,    By  the  ftatute  43  EUz.  c.  2.  it  ought  to  appear, ' 
^  ^"  they,  are  poor  and  impotent,     i  Kih,  489.     a  JST^.  744,  643. 

Pajih.  I  Geo,  Rex  v.  Culfy.  An  order  for  a  fathe^;  to  pay  fo 
much  to  his  daughter  was-  quafhed,  becauTe  not  faid  posr  and 
impotenty  but  only  that  (he  is  in  a  poor  and  deftitute  condition, 
and  wants  relief.  5  Mod,  197.  And  poor  is  to  be  underftood, 
poor  okty  poor  blinJ^  poor  impoUntm 

C.  J.  I  fovour  thefe  orders  as  much  as  I  can,  becaufe  no  body 
takes  care  to  draw  them  up  for  the  poor.  But  it  muft  be  quafhed. 

Pafeh,  3  Geo,  Rex  Vr  Inhabitant  $  of  Sioke-Urfej.  On  the  au- 
thority of  this  cafe  an  order  was  quamed  for  the  fame  fault.  So 
Petf(h„  4  Seo*  Rex  v.  Tipper^  an  order  to  maintain  a  daughter-- 
in-law. 

Pariflics  of  Holy  Trinity  and  Shorcditch, 

A*u  hound  to     nJRKERy  C.  J.  delivered  the  rcfodution  of  the  court. 

B.  but  fervcs  C.   j[ 

hit  fcCClement  is        _;,,  .     .     •  1      r       1  1     /•  ♦« 

in  c.'«  pariflj.  This  IS  an  order  for  the  removal  of  one  Ferrer  from  the  parilh 
Scfl*.  Caf.  III.  ^f  f{^jy  Trinity  to  Shoredlth :  by  which  it  appears,  that  Ferrer 
loiry/ii6.  was  bound  as  an  apprentice  to  one  Truby^  with  intent  that  he 
?  Str.  icoi.  (hould  fcrvc  Green  ;  which  he  did  for  three  years.  And  it  has 
P^^  554-  been  infiftcd,  that  he  being  bound  to  Truby^  who  lives  in  Trinity 

parifh,  his  fettlement  is  there  j  ^ndi  not  xnSb^hreditcby  where  the 

fcrvicc  was. 

But  wc  are  of  opinion  tKe  Juftices  have  done  right  in  fending 
him  to  Shoreditch^  where  the  (ervice  aftually  was.  It  is  the  fame 
thing  as  if  Truly  had  turned  him  over  to  Green  ;  in  which  cafe 
there  would  have  been  no  qucftion,  but  he  had  gained  a  fcttle- 
ment  in  Green  s  parifti.  If  the  matter  removes  out  of  one  parifh 
into  another,  the  apprentice  gains  a  fettlement  if  he  li^es  there 
forty  daj's.  The  turning  over  an  apprentice  is  like  the  aifign- 
Sa'k.  68.  ing  any  deed.     In  this  cafe  Truby  was  only  a  truftce.    There  is 

p.ifercnce  be-  ^  great  dcal  of  difFercnce  between  apprentices  and  other  fer- 
tce?  anS^'othcr  vants  ;  for  apprentices  are  not  prefumcd  to  become  chargeable, 
fcrvants.  becaufe  the  trade  and  miftery  they  learn  is  their  eftate.*    There- 

fore the  order  muft  be  confirmed. 

Garner 
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Garner  vcrfus  Anderfoni 

IN  replevin  out  of  the  county  court,  the  plaintiff  declared  Declaration  in 
for  taking  his  cart  and  four  norfes  in  Nithingall-lane  in  the  ^^/^^^ " 
pziiihof  Stepney.     The  defendant  pleads  in  abatement,  that  he  abatement. 
took  the  goods  in  Nlthingall-lam   in  the  p^rifh  of  St.  John  ^*^' * ^^/*r 
TVapptng^  abfque  hoc  that  he  took  them  in  Ntthingatt-lane  in  the  ©fthi^a^lSe 
parifli  of  Stepnrj.     Et  fro  retom*  haberuf  he  fet3  forth  his  title  to  piinA  fi|»a. 
the  goods  as  a  Dcodand,  u^'J^:^ 

RohimfMy  aAcr 

Hall  Serjeant  moved  to  amend  the  declaration,  and  alledge  (he  Cune  ptet  is 
the  place  to  be  in  the  parilh  of  5/.  John  IVapping  \  for  the  one  •^■««»««u 
fide  of  the  Jane  to  the  caufev  is  by  aqt  of  parliament  in  the  parilh 
of  Stepney^  and  Ae  otfier  lide  in  the  parilh  of  St.  John  IVapping^ 
and  the  goods  were  taken  in  that  fide  of  the  lane  ^vrfiich  is  in 
H^apping.  The  feft  was,  that  a  fervant  of  the  plaintifPs  was 
driving  a  cart,  and  by  chance  he  run  over  and  killed  a  child  ; 
Upon  which  die  defendant  feized  the  cart  and  hor&s  as  a 
Deodand,  and  the  fervgnt  was  tried  for  the  murder|  and  fouqd 
fer  infortwnumt 

Branthwayte  Serjeant  contra.  If  this  Ihould  be  aolefided,  all  . 
pleas  in  abatement  will  be  fet  afide.  Pajch.  2  Ann.  Leper  v«  1  Sallu  ^ 
Germain.  JJfitmpfit  yr^s  brought^  by  bill  againft  defendant  as  a 
knight,  he  pleads  In  abatement  that  he  is  a  knight  and  baronet; 
and  the  court  refufed  an  amendment.  HiL  i  Geo.  Mean  v. 
Bowes  in  C.  B.  was  the  fame  cafe  as  this,  and  the  court  would 
not  grant  an  amendment.  Nothing  is  removed  out  of  the  coiin-< 
ty  court  but  the  plaint  only ;  and  therefore  if  iflue  is  joined  ia 
the  county  court,  the  plaintiff  muft  declare  de  novo, 

C.  J.  In  the  cafe  of  Leper  v.  Germain  there  could  not  be  any 
amendment,  becaufe  the  commencement  of  the  fuit  was  wrong,  ' 
and  nothing  to  amend  by.  The  foundation  of  amendments  by 
the  court,  whilft  the  p):oceedings  remain  in  paper  before  they 
be  recorded,  is.  That  thefe  papers,  delivered  to  and  fro,  fupply 
the  declaring  and  pleading  ere  tetms  at  the  bar,  and  may  be 
amended  as  eafily  as  if  fpoke  at  the  bar.  Thefe  faults  fti]ed 
errors  of  the  clerk  are  amendable  after  the  proceedings  are 
Recorded, 

Afterwards  upon  deliberation    the  court   granted  leave  to 
ftmend  upon  payment  of  cofts4 


Thruftout 
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Thruftout  ver/us  Peakc  &  al'. 

^.  Int.  Trin.  8  Ann.  rot.  108- 

Dfvife  to -#. and  T  TPON  Not  guilty  in  ejedment  for  the  manor  of  JVelhall 
vided,  APid  after  MiUir  Serjeant  at  law,  the  jury  find  this  fpecial  verdid. 

their  deceafes  to 

their  heirt^iule  of  their  bodies,  equally  to  be  divided,  and  if  either  of  them  die  without  iiTue,  then 
to  the  fuorivor  and  his  heirs  male.  A^  and  B%  make  partition,  and  B,  levies  a  fine  and  fuffers  a 
r^overy ,i>f  hit  part,  and  4i^  without  ilTue.  The  entry  of  A*  is  taken  away^  and  uo  title  accrues  to 
ium  by  the.  furviTorfliip.    S  Vin.  Abr.  238.  pU  ii. 

That  Roger  Weft  being  feifed  in  fee  {Inter  alia)  of  the  pre- 
mifles  in  queftion  x^  March  1697,  made  his  will  in  writings 
wherein  was  the  following  claufe,  '^  And  my  further  will  is,  and 
*'  I  declare,  that  if  it  fhall  happen,  that  at  the  time  of  my  death, 
^'  I  (hall  leave  no  child  or  children  begotten  by  me  on  the  body 
^^of  my  faid  dear  wife,  or  if  (he  be  not  with  child  or  breeding  at 
*^  the  time  &f  my  death,  then  I  give,  devife  and  bequeath  all 
*^  and  fmgular  my  manors,  lands,  tenements,  is'c,  which  are 
^  freehold^  in  the  counties  of  Bucksy  Hertford  and  Norfolk^  or 
^f  elfewherc.  in  the  kingdom  of  England^  unto  my  aforefaid 
*<  dear  ifjfe  for  and  during  her  natural  life,  or  fo  long  thereof  as 
'^  (he  (ball  remain  my  widow.     And  as  for  my  eftate  in  the 
*^  county  of  Norfolk  not  as  yet  any  ways  difpofed  of,  but  to 
*^  my  faid  wife  for  life  or  widowhood  as  aforefaid,  I  hereby 
^'  give,  devife  and  bequeath  the  fame,  after  the  deceafe  or  mar- 
<<  riage  of  my  faid  wife  as  aforefaid,  unto  my  nephews  Edmund 
^^  Atiller  and  Robert  Sharrock  during  their  natural  lives,  equally  to 
FoUexf.  428.      ti  ifg  dividid  between  themy  and  after  their  deceafes  then  to  the  next 
^'  heirs  male  of  their  bodies  lawfuUy  to  be  begotteny  equally  to  be  di^ 
*^  vided  between  them  ;  but  in  cafe  either  of  them  the  faid  Ed- 
*'  mund  Miller  and  Robert  Sharrock  depart  this  life  without  fuch 
^<  iflue,  then  I  give,  devife  and  bequeath  the  fame  eftate  in 
^^  Norfolk  to  the  other  of  them  for  life,  and  after  his  deceafe  to 
«<  the  heirs  males  of  his  body  lawfully  to  be  begotten."     And 
for  want  of  fuch  ilTue  of  both  of  them,  he  devifcd  it  over  to 
others,  with  a  remainder  to  his  own  right  heirs,  and  then  goes , 
on  ;  **  Provided  always,  that  if  any  of  the  devifees  (hall  fell  tim- , 
**  ber,  other  than  for  repairs  or  firewood  or  likely  to  decay, 
'*  it  (hould  be  a  forfeiture  of  their  particular  and  refpe£tive 
«  eftates." 

They  find  further,  that  Elizabeth  wife  of  the  teftator  died  in 
his  life-time,  and  afterwards  the  devifor  died  without  ifTue. 
That  the  two  devifees  Edmund  Miller    and  Robert  Sharrock 

entred 
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CAtred  and  were  feifed  prtut  lex  ppftulat  i  and  by  their  indenture 
dated  5  May  1 7  00,  reciting  the  devife,  and  to  the  end  that 
each  party  may  know  and  enjoy,  his  own  (hare  and  moiety  in 
feveralty,   ^  They  the  faid  Edmund  MilUr  and  Robert  Sharrock 
««  do  by  thefe  prefents,  for  themfelves  and  dieir  heirs  males, 
^  make  and  deliver  an  equal,  perfeft  and  abfolute  partition  of 
*'  all  the  faid  manors,  lands,  bfc.  to  and  between  the  faid 
^  Edmund  MiBer  and  Rsiert  Sbarr$ci  in  two  parts,  in  manner 
^^  and  form  f<Jlowing,  (vht.)  That  he  the  faid  Edmund  ASUer^ 
^^  and  the  next  heirs  male  of  his  body,  (hall  have,  hold  and 
^^  enjoy  to  his  and  their  own  feveral  ule,  according  to  the 
^^  limitations  In  the  (aid  recited  will  exprefled,  but  fir  ncgnatir 
^^  or  other  eftate^  $r  quantity  efeflatey  than  he  er  they  can  or  may 
•'  have  by  virtue  rf  the  faid  Roger  Weft'i  wU^  all  that  the 
*^  manor,  i^c.   in  full  fatisfii£tion  of  all  his  the  faid  Edmund 
^  MiUer's  and  his  next  heirs  male  mentioned  in  the  faid  will, 
^^  part,  porticMi,  (hare  and  moiety,  but  fer  ne  greater  or  other 
^  eftate  than  he  can  or  ought  to  take  by  virtue  of  the  faid  will. 
^  So  in  like  manner,  that  Robert  Sharrock  (hall  hold  and  enjoy 
^^  all  that  the  manor  ^  Wellhadl  in  Gayton,  &r.  and  each  co- 
«<  venantedto  reft  contented  therewith/'     That  Edmund  Atiller 
and  Robert  Sharrock  entred  and  enjojred  their  parts  in  feveralty. 
That  John  Lyng  profecuted  a  writ  of  covenant  de  manerio  do 
Gayton  IFellbaU  againft  Robert  Sharrock^  tefte  2  O^.  i^  W.  3. 
re€  OSfabis  Atartini^   on  which  a  fine  was  levied.     And  that 
by  deed  dated  %  Oil.  ijW.  3.  it  was  covenanted  between 
Rjobert  Sharrock^  John  Lyng  and  John  Carter^  That  Robert  Slnir^ 
rock  (hould  levy  a  fine  to  John  Lyng  of  the  manor  of  Wellhall 
in  Gayton,  to  the  intent  to  fuffer  a  common  recovery,  and 
that  John  Carter^  before  the  end  of  Michadmas  term  then  next 
cnfuing,  (hould  fue  a  writ  of  tntty  fur  difftifin  tn  le  poff  againft 
John  hfngt  ^o  (hould  vouch  Robert  Sharrock  \  which  fine  and 
recovery  then  to  be  levied  and  fufFered  (hould  be  to  the  ufe 
of  the  faid  Robert  Sharrock  in  fee.     That  though  this  deed  was 
dated  2  Oil.  13  IV.  3*  yet  it  was  not  executed  till  26th  No- 
vember (i^owing,  but  neverthelefs  that  it  was  executed  before 
the  fufFering  the  recovery  at  bar.     And  that  there  is  no  other 
declaration  of  the  ufes  than  as  afore(aid.     That  John  Carter 
fued  a  writ  of  entry  de  manerio  de  Gayton^  WellhalUtcJie  16  0£f. 
I J  W.  3.  rtf  Craflino  Animarumy  upon  which  a  common  re- 
covery was  fuffered,  (which  is  found  in  hac  verba)  and  a  writ 
of  feifin   thereupon  profecuted  by  the   faid  John  Carter  tefte 
6  November^  returnable  indilate  j    upon  which  the  (hcrifF  re- 
turned, that  he  delivered  feifin  24  November^  which  is  two  daj-s 
before  the  execution  of  the  deed.     That  the  lands  in  the  fine 
and  recovery  are  the  part  allotted  by  the  deed  of  partition  to 
Robert  Sharrocky  and  mentioned   in  the  deed  of  2  Octohery  13 
IV.  3.     That  16  Februaryy  1707,  Robert  Slu/rrod-  (o  ftifed  died 
without  ifiue,    and  that  Elizabeth  Sharrock  his  fiilcv   aiul  heir 
entred,  and  married  Patrick  Seagravcy  tloj  who  became  fcifl 

in 
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In  right  of  hfs  wife,  upon  whom  the  leflbr  of  die  plaintiff  en* 
tred,  and  made  the  leafe^  and  was  poflefl'ed  until  eje6tcd  by 
the  defendants,  fed  utruniy  isfc^ 

Reeve  pro  quer*  argued^  ^'Vy?j  That  the  two  devifees  Ed-* 
mund  Miller  and  Robert  Sharrock  take  only  eftates  for  their  lives 
AS  tenants  in  common,  with  crofs  remainders  for  their  lives ; 
and  that  thip  devife  to  their  next  heirs  male  is  a  remainder  in 
contingency  only,  and  not  executed.  If  it  had  been  to  them 
for  life,  remainder  to  their  heirs  male,  it  had  been  an  eftate- 
tail  executed,  i  Co.  66.  Jrcher*s  cafe.  Where  by  a  devife  to 
Robert  Jrcber  for  life,  and  after  to  the  next  heir  male  of  Ro^ 
iertv  smd  to  the  heirs  male  of  the  body  of  fuch  next  heir  male, 
it  was  adjudged,  that  Rahrt  took  only  an  eftate  for  life* 
( 1^)9  Becaufe  he  liad  an  exprefs  eflate  for  life  devifed  to  him ; 
and  (2^)9  The  remainder  was  limited  to  his  next  heir  male 
in  the  Angular  number;  though  that  fecond  reafon  given  in 
^r^her's  cafe  W^  denied  for  law,  becaufe  heir  is  nomen  coUec-^ 
tivum^  and  one  can  have  b|it  one  heir  at  once,  and  this  fhall 
go  ^m  heir  to  heir.  Cro.  ££x«  313.  i  Roll.  Abr.  822.  JT. 
fl.\%  Owen  1^^  Qarkv^  Day.  Yet  Archer^s  cafe  is  good 
law ;  the  true  reafon  of  that  judgment  was,  becaufe  the  words 
of  limitation  to  tbf  heirs  male  of  the  body  of  fuch  next  heir  male 
irere  added  to  the  heir ;  therefore  keir  was  conftrued  to  be 
defignatio  pcrfma.  i  Fent.  216,  232*  In  the  cafe  at  bar  it  is 
limited,  by  exprefs  words,  That^thigr  fhall  have  but  for  life^ 
and  then  con&quentljr  the  bars  ihall  take  as  purchafers* 

tdly-i  The  words  equally  to  be  divided  being  added  to  the  heirs 
makj  as  well  as  to  the  two  devifees,  prove  the  intent  of  the 
teflator  to  be,  that  the  heirs  male  fhould  take  as  purchafors^ 
and  riot  by  way  of  limitation.  Had  the  devife  been  to  the  twg 
devifees  and  to  their  heirs  males,  equally  to  be  divided,  thef<; 
words  equally  to  be  divided  might  have  been  appl  ied  to  the  two 
devifees ;  but  here  it  being  twice  repeated,  the  lafi  muft  be 
reje^d,  if  the  heirs  are  to  take  only  by  way  of  limitation; 
^l^hefe  words  in  a  will  make  a  tenancy  in  common.  3  Co^ 
39.  b.      2  RoL    Abr.   89*      Salk.  390,  391.      l    Arn/.    3^6* 

a  Fm*  365.    , 

The  rule  will  be  pbjeAed,  when  the  anceftor  by  any  gift 
or  conveyance  takes  an  eftate  of  freehold,  and  in  the  famci 
gift  .or  conveyance  an  eflatc  is  mediately  or  immediately  li^ 
Biited  to  his  heirs  in  fee,  oi  in  tail^  that  always  in  fuqh  cafe 
his  heirs  are  words  of  limitation  of  the  eftate,  and  not  words 
Qi  purchafe.  As  to  that  rule,  it  only  holds  place  where  the 
remainder  is  executed,  and  i;ot  wheji  the  remainder  is  in  con*? 
tingency.     2  Rol.  Abr.  ^li.  H.  pL  5.     Lit*  Rep.  2^8. 
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^Jfyj  The  provifo  in  the  will  for  the  devifces  to  forfeit  oil 
cutting  down  timber,  proves  the  deviie  to  be  but  an  eftate  for 
iife;  for  if  it  is  an  eftate-tail  the  provifo  is  void,  i  Vent.  2i6» 
232.  King  V.  Ahlling.  Such  an  argument  from  the  provifo 
is  a  forcible  one. 

0^9  Whetker  the  two  devifces  fhaU  not  have  crofs  remain- 
ders for  tketr  lives  by  implication,  with  a  remainder  to  their 
next  beirs  nttfes  in  contingency  only,  and  not  executed ;  fo 
that  after  the  death  of  the  one,  the  furviver  (hail  have  an  eftate 
for  life  in  the  idide,  amd  not  the  heir  male  of  the  perfon^  de- 
ceafed.  .^Ur  thehr  itctafts  in  the  will  ihall  be  taken  jointly, 
(that  is)  ailer  botk  their  deceaies  it  fiiall  remain  to  their  next 
heirs  male*  Such  a  ceBftru^lion  fiiall  be  n>ade  in  the  cafe  of 
a  will,  bot  in  the  cafe  of  a  conveyance  at  common  law  fucJx 
words  may  be  conftnied  diftributively,  fo  that  after  the  deceafo 
of  either,  fais  part  fliall  remain  to  his  next  heir  male.  5  C?.  7. 
JVyndbam*%  cafe.  The  words  of  a  will  (hall  be  always  follow- 
ed, except  the  intent  of  the  tcftator  appear  in  the  will  to  be 
contradi&ory  to  the  words.  2  Jones  I72.  Raym,  452.  Holmes  Ppllcxf.  ii^« 
V.  A^ynd^  a  cdik  in  point.     4  Leon.  14* 

If  they  take  but  an  eftate  for  life,  the  fine  and  recovery  by 
R§^ert  Sbarr§ck  was  a  forfeiture  of  his  eftate,  and  a  right  of 
entry  was  givea  to  the  other  devifee  (the  leilbr  of  the  plaintifF) 
which  is  fuficient  to  preliUnfe  a  contingent  remainder,   i  Feni. 
1 88.     Trium  6  Aunoj  Tuckerman  v.  Jeffery.     That  was  a  de-  D^ife  to  >/•  ani 
vife  to  VvQfamSy  Elizabeth  and  Jojie  for  their  lives,  equally^*  Jo»ntl)   for  . 
to  be  divided  between  them,  remainder  to  the  heirs  of  Jan£»  rhc'heire^'of  !i. 
Jane  died,    and  Elizabeth  furvived  ;    and  the   qucftion   was,  they  are  joint- 
Whether  Elizabeth  tho\x\A  have  the  whole  during  her  life,  or  J^^'.^^^'j  *2i,[^* 
the  heir  of  Jam  have  that  part  immediately  whereof  Jane  died  have  the  wholt 
feifed  ?  And  the  court  held,  that  Elizabeth  and  fime  were  iomt-  ^^^  l'^*^- 
tenants,  and   that  confequently  the  furvivor  {houid  have  the  ^g  '  . 
whole  during  her  life,  and  the  heir  of  Jane  have  nothing  till 
the  death  of  Elizabeth.     Therefore   this  conftruclion  anfwers 
the  words  afUr  their  tleceafes^  and  does  not  deftroy  the  antho- 
rity  of  the  cafe  of  Holmes  v.  MeynelL 

2^9  The  following  part  of  the  devife,  ]^  eUher  of  them  de^ 
part  this  life  without  ijjiiij  then  I  give  the  fame  cflatc  to  the  other 
tf  them  for  life ^  cannot  make   it  to  be  an  <^lntc-tail  executed. 

1.  Becaufe  an  exprefs  eftate  for  life  is  only  deviled  to  them,. 

2.  If  it  is  an  eftate-tail  it  muft  be  by  imi>lication,  which  is 
contrary  to  the  rule  of  law.  That  no  implication  fha-l  be  a - 
lowed  againft  the  exprefs  words  of  a  devi:e.  Cro.  Eiiz.  313. 
Ch.tn  148.  Moor  593.  i  RoL  Abr,  839.  />/.  4.  1 1,  which 
reports  do  differ. 
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Ck  J.  And  neither  of  them  rights 

Reeve.  Thofe  words  cannot  create  it  an  eftate-tail,  by  rea-» 
fon  of  the  intervening  contingent  remainders  to  the  next  heirs 
male  of  their  bodies.     Crv*  £liz.  315.  CordalTs  cafe.    Where 
upon  a  devife  to  Edward  Cordaufor  life,   remainder  to  his 
firft  fon,  remainder  to  the  heirs  of  the  bodv  of  Edward  Cor-' 
dall^  he  then  having  no  fon,  it  was  refolved,  that  the  eftate- 
tail  was  not  executed,  for  the  poflibiUty  of  the  meOie  eftate 
intq;vening,  and  therdPore  it  was  disjoined  during  the  life  of 
Edward  CordaU\    though  that  cafe  has  been   denied  for  law. 
2  Saund.  ii6.     And  it  has  fince  been  adjudged,  that  the  re- 
mainder (hall  be  vetted,  till' the  contingent  remainder  comes 
in  effi^i  and  then  die  eftates  ihall  be  opened  and  disjoined  for 
die  letting  in  of  the  contingent  remainder,  becaufe  they  were 
all  created  together   by  the  fame  conveyance.     \\  Co.  80. 
Lewis  Bowles's  cafe,     i  Sid,  83.     i  Lev,  36.     I  Saund,  386. 
I  Fent.  345. 

If  they  are  jointenants  for  life,  the  queftion  will  be,  what 
the  fine,  recovery  and  deed  of  partition  have  done.  They 
cannot  aSeA  the  remainder,  vdiether  contingent  or  executed, 
nor  alter  the  quality  or  quantity  of  the  eftate  devifed.  The 
deed  can  amount  only  to  an  agreement,  of  what  lands  each 
party  (hall  receive  the  profits.  Though  it  is  recited  to  be, 
to  the  end  that  each  might  know  his  part  infeveraky^  yet  the  deed 
is  only,  that  each  (hall  hold  the  lands  according  to  the  limi* 
tadons  of  the  will. 

The  recovery  is  found  in  hac  verla^  and  appears  to  be  no 
more  than  the  hiftory  of  a  recovery.  It  is  in  the  preterperfeft 
tcnfe,  J,  C.  petiity  and  not  petit. 

Eyre  ],  That  cannot  be  taken  advantage  of  here. 

Reeve.  The  fine  and  recovery  are  not  of  the  fame  manor*, 
as  the  deed  to  make  the  tenant  to  the  pracipe.  The  one  is 
de  manerio  de  Gayton  tyellhally  and  the  other  is  de  ma- 
fterio  de  Gayton  in  ff^ellhalli  and  though  the  jury  find  the 
lands  in  the  fine  and  recovery  to  be  the  fame  as  ia  the  deed^ 
yet  they  do  not  find  the  manor  to  be  the  fame.  The  fine  and 
recovery  are  void,  for  there  is  no  tenant  to  the  pracipe ;  for 
the  recovery -IS  had,  and  judgment  given,  before  the  tej}e  of 
the  writ  of  feifin,  which  is  6  November^  and  feifin  delivered 
the  24th,  and  the  deed  is  exprcfsly  found  not  executed  until 
the  26th.  And  the  finding  the  deed  executed  before  the  re- 
covery had  at  bar,  being  contrary  to  the  record,  is  void. 
II  //.  6.  42.      The  finding  a  peribn  dead^  who  appeared  in 

2  court 
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rourt  at  the  trial,  was  held  to  be  a  void  finding.     And  there* 
fore  he  prayed  judgment  for  the  plaintiff. 

Brantfjwayte  Serjeant  pro  defendente^  admitted   that  this  was 
a  tenancy  in  common ;  but  he  argued,  that  it  is  an  eftate-tail, 
and  not  an  cftate  tor  life  only.     The  wordb  equally  to  be  divided 
bctiveen  th<m  were  only  to  (hew,  that  the  teflator  intended  a 
tenancy  in  common.       Qro*  EL  695.   Lewen  v.  Cox.     y/rcher^s  1  Co.  66. 
cafe  was  adjudged  but  an  eftate  for  life,  by  reafon  of  the  li- 
mitation upon  a  limitation^  (viz.)  to  the  heirs  of  the  next  heir 
male,  which  limitation  is  not  the  cafe  at  bar.     The  intent  of  |?r'*^**°jf*f<'"^ 
the  teftator  will  be  beft  made  out,  by  conftruing  this  an  eftate-  his  dcceafc  to 
tail ;  for  he  plainly  defigncd  the  eftate  ftiould  go  in  the  family,  hit  heirs  male. 
Though    it  is  exprefsly  given  to  him  for  life,    and   after  his  •«  »«>  «'t«e-tail, 

J  r  L«  I.    •''  I  •      •  n  ^  M         -r.         ind  not  a  bare 

aeceaie  to  his  next  heirs  male,  yet  it  is  an  eftate-tail.     Car"  eftate  for  life 

ter  JJO.      2  LeVx  58.      3  Auf^.  42.       I    Ven»  2I4,    225.      Pfl/fejr- with  a  remain- 

fen  101.     King  v-.  Melting.  "* 

C.  J.  That  is  certainly  fo,  jrou  need  not  labour  that  con-* 
ftru&on. 

Branthtcayte,  The  partition  alters,  the  quality,  though  not 
the  quantity,  of  the  eftate.  For  the  intent  of  the  deed  was* 
for  each  party  to  enjoy  in  feveralty.  BiJJjop  ofSarum  v.  Phi- 
iipSy  II  JV.  3.  rot,  377.  termino  Nhch.  in  B.  K.  On  a  writ  i  Silk.  43,754* 
of  error  of  a  judgment  in  C  B.  in  a  qudre  impedit,  where  the 
plaintiff  fets  forth,  that  A,  and  £.  were  jointenants  of  an  ad- 
yowfon  in  grofs^  and  by  deed  a^^reed  to  prefent  by  turns,  and 
as  tenants  in  common  ;  and  it  was  adjudged,  that  this  deed 
amounted  to  a  partition,  and  fo  the  part  ;)IIotted  to  B.  de- 
fcended  to  his  iflue  ;  and  a  grant  from  the  ifl'ue,  undej  which 
the  plaintiiF  claimed,  was  held  good.  Tenants  in  tali  may 
m^Ice  a  partition,  and  thereby  bind  their  ifliic,  if  it  is  equal, 
if  unequal,  it  will  bind  themfclves  only.  As  to  the  excep- 
tion, that  there  is  no  tenant  to  the  pracipe  \  it  is  fufficitnt 
if  there  be  one  at  any  time  before  die  judgment.  Show,  347. 
Saik,  568.  And  therefore  he  prayed  judgment  for  the  de- 
fendant. 

Rieve  replied.  Here  is  no  tenant  till  after  judgment.  An 
advowfon  may  be  parted,  fo  as  to  prefent  by  turns;  but  by 
this  deed  they  agree  to  continue  fcifed  of  the  fame  eftate. 

C.  J«  The  partition  will  not  alter  the  eftate,  it  only  alters  Ifafine  Is  levied, 
the    fi^t  of  furvivdrihip.     ITie  difference  in  the  names  of^^J^^^^l^^^ 
the  manor  is  not  material.     It  appears  there  is  no  tenant  made  corery  had  im- 
by  deed>  till  after  judgment.     But  the  fine  being  levied  and  "JJj^^  ^ie  cV 
no  ufe  declared,  the  recovery  being  immediately  fuffered  of  the  J*'^^^  ^j^  ^^ 

Vol.  L  C  fame  mail  be  tticen 

to  nfiake  him  %. 
tenant  to  xhc frat^lpe,    Salk.  676. 
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feme  ]and^,  and  the  writ  of  entry  brought  againfl  the  eonufteo 
in  the  fine,  (hews  that  the  intent  of  levying  the  fine  was  to 
make  a  tenant  to  the  praecipe.  This  devife  intends  an 
eftate-tail.  Afier their  deceajes  are  but  words  of  form;  for  if 
one  devifes  to  A.  for  life,  and  after  his  deceafe  to  B.  for  life^ 
yet  A  (hail  take  the  eftate  if-//,  forfeits,  enters  into  religion^ 
or  becomes  incapable  to  enjoy  it ;  and  he  (ball  not  wak  till 
the  deceafe  of  Ai  for  the  words  were  not  meant  ^  condi-* 
tions.  &/!.  230.  I  Ven.  i99«  What  the  jury  mean*  that  tho 
deed  was  executed  before  the  recovery  had  at  bar,  I  know 
not  I  for  die  law  tekt^  no  notoce,  when  a  recovery)  is.  had  alt 
bar. 

Eyre  J.  Bqualfy  u  be  divided  is  no  more,  th^n  if  one 
moiety  had  been  devifed  to.  one,  and  the^  other  to.  the  other  ^ 
unlefe  fomething  appears,  contrary  in  the  wilL  Here  can  be 
no  crofs  remainders  fpringing  after  the  deajth  of  one  of  the  de^- 
vifees,  becaufe  it  is  limited  if  either  dle^  isfc.  When  a  writ  of 
entry  is  bi:ought  againft  the  comizee  ia  a  fine,,  there  ijs  no 
refulting  ufe. 

Pratt],  accord* y  and  j^udgment  pro  dcfcndtnte  nifty  tsfr.  and 
;^bio]ute  afterwards,  no  caufe  being  fhcwji. 

Dominus  Rex  verfu%   Bigg. 

Thr  writing  HTiHE  indidmcnt  fets  forth,  that  19  Feb^  I7I4«  ^ofhua 
crofs  the  face  of  J^  Odkms  being  employed  and  entrufted  by  the  governor 
rro'p^Iiy  cldkd  ^^  company  of  the  Bank  of  England^  to  makp  and  fign  bank 
«n  indorfcment.  notcs,  made  and  figned.  a.  bank  note  for  xoo  /•  payable  to 
3P.Wil.Rcp,  yanus  }f^hiu<i  or  bearer,  90  i.  whereof  w^s  7,%  Feb.  17 14,  paid 
^^*  to  the  bearer,  and  indorfed  upon  the  faid  note»  which  indorfe<« 

oient  the  defendant  i  Mar.  1 7 14.  eraftt  contra  pacemj  ifc. 

The  defendant  pleads  not  guilty,  and  the  jury  find  this  (pe- 
dal verdi^. 

That  Jajhua  Odams  was  employed,  and  made  the  note  as  in 
the  indidment  fet  forth,  and  that  90  /.  thereof  was  paid  and 
indorfcd  prout^^c.  l*hat  the  defendant  iM/lr.  1714*  with  a 
certain  liquor  to  the  jury  unknown,. /^/a/r^/r  expunxit  et  deUvlt 
the  words  letters  aini  figures  of  the  indorfement.  Thai 
from  the  time  of  making  the  aft  8  ^  9  ^.  3.  c.  20.  to  28 
Nivimber  1797.  the  method  of  the  company.  wa$  to  write  the 
indorfemcnts  upon  the  backfides  of  their  notes  in  black  ink« 
But  that  ever  iince,  the  method  has  been,  to  write  the  pay- 
.  ments  upon  the  iace  of  the  notes,  crofs  the  writing,,  in  red 
ink;  which-  lafl  mentioned  writing  has  always  ever  fince 
been  called  and  efteemed  an  indorfemcnt,  upon  fuch  notes, 

Jid  utrum^  i^c% 

r  This 
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Thh  eaufe  wit*  ttgncd  at  Serjeant's  Imty  hi  Pket-Jfreetj  be- 
fore all  the  Judges.  And  the  qucftion  was,  whether  the  fii^ 
found  by  the  jury  would  come  within  the  general  words  of 
die  indidment)  and  could  properly  be  called  an  indorfement*? 

TTie  defendant's  counfel  infifted,  chat  the  word  indorfefiiehl 
figniAed  a  writing  upon  the  backfidc  of  any  deed  or  paper, 
^M^d.  Caf  86.  Salk.  375.  and  that  it  being  found,  that  die 
Words  razed  out  by  the  defendant  were  wrote  upon  the  face  of 
the  note,  he  wa»  no  #ays  guilty  of  the  h£k  in  the  indidlment* 


But  It  was  held  by  all  the  Judges,  That  the  defendant  was 
guilty.  For  Ae  writing  upon  the  face  of  the  note  was  of  the 
fame  effed  as  an  indorfement,  and  being  introduced  by  the 
company  in  die  room  of  wrffing  Upon  the  backfide,  and  al- 
ways accepted  and  taken  to  be  an  indorfement^  was  withia 
tBie  ym^iA  Cff  the  indlS^bnt. 

Accordingtv  at  At  next  feffions  6f  oyer  and  terminery  Kitig 
C.  J.  of  C.  B.  delivered  the  opinion  of  the  Judges  ;  and  fen- 
tenee  was  pfdnburieed  againft  the  defendant ;  who  was  after<« 
wards  pardoned,  upon  condition  to  tranfport  himfelf  to  ASrurca. 


Dbminus  Rex  verjus  Dawfon. 

Jt  Serjeants  Inn  in  Fleet-flreet  befire  all  the  Judges. 

INdiftnlent  for  that  the  defendant  tali  die  anno  et  loco  a  bank  FahrUgnfU  In 
note  for  the  payment  of  520 1.  faMcayif  et  contrafecit.  ^?'tn^^^^lf, 
on  not  guilty  the  jury  And  a  fpecial  verdidt.  and  evidence  of 

altering  or  raz- 

That  CntraJe  de  Gols  being  a  pcrfon  entrufted  and  employed '"«''^^^**'«^''*- 
by  the  governor  and  company  of  the  Bank  of  England^  x6 
January  1715-  made  and  figned  a  bank  note  for  220/.  which 
note  was  delivered  to  the  defendant  unaltered,  who  crafit  ct 
^beravit  the  faid  note,  by  turning  the  word  two  info  the  word 
fr/e^  whereby  the  faid  note,  which  was  made  only  for  220  /. 
purported  to  be  a  note  for  520  /.  by  colour  whereof  the  de- 
fendant had  and  received  of  the  Bank  520  /.  fed  utrum,  i^c. 

TTie  counfel  for  the  defendant  infifted,  that  the  fafts  found  in 
die  verdid  were  not  included  in  the  general  words  of  the  in- 
didment,  fahricavit  et  contrafecit.  That  this  was  not  counter- 
feidng  or  making  a  note,  but  only  altering  a  note  made.  That 
this  muft  be  admitted  to  be  a  crime  M(|thin  the  words  of  8  ^  9 
H^.  J.  €*  20.  concerning  the  Bank.     But  as  the  ihdi£bnent  i$ 

C2  not 
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not  for   altering  or  razing,  they  prajed  judgment  for  the  de- 
fendant. 

But  the  Judges  were  of  opinion,  that  the  indictment  is  well 
enough,  for  this  was  a  plain  forgery,  if  not  a  counterfeit,  and 
fabricavit  would  denote  as  much. 

Accordingly  at  the  next  feilions  King  C.  J.  of  C  B*  deli- 
vered the  opinion  of  the  Judges,  and  fentence  was  pronounced 
againft  the  defendant,  who  was  pardoned,  upon  condition  to 
tranfport  himfelf  to  Minorca. 


Elwcll  vsrfm  Qiiafli  &  al*. 

Tlic  warrant  of  ^XlHERE  werc  three  cxccutors,  one  of  which  gave  a 
<iTvtyzvix.(nv%  jI^  warrant  of  attorney  to  confefs  a  judgment  againft  him- 
entcrjua^gmcnt  ^^^  ^^d  his  co-executors,  purfuant  to  which  a  judgment  was 
agaiuil  tlic  entered  againft  all  the  executors  de  bonis  teftatoris  for  the  debt^ 
other.  ^jjj  againft  the  executor,  who  gave  the  warrant,  di  bonis  prO" 

priis  for  the  cofts. 

Upon  motion  to  fet  this  afide,  it  was  held  to  be  ill,  for  exe- 
cutors may  plead  different  pleas,  and  that  which  is  moft  for 
the  teftator's  advantage  ihall  be  received,  i  RolL  Mr.  929. 
A.  I.  B.  5. 

twas  313.  So  Paf,  I  Geo*  in    C.  S,   Baldwin  v.  Churchy   one   executor 

pleaded  a  good  plea,  and  the  other  a  bad  one ;  and  on  de- 
murrer judgment  was  given  in  C,  B.  for  both  the  defendants, 
but  rcvcrfed  on  error,  and  a  new  judgment  given  for  the 
plaintiff  againft  one  executor  only.  This  is  really  eftopping 
the  others  from  faying  they  are  not  executors,  and  being  with- 
out their  knowledge,  it  may  be  fubje6ling  them  to  a  devajla'^ 
vit  for  the  paying  of  other  debts. 

'^rhe  judgment  was  fet  afide. 


Hilary 
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5/r  Littleton  Powys,  Knt.         "] 

Sir  Robert  Eyre,  Ktit.  (jHfii^^^^ 

Sir  John  Pratt,  Knt.  '        J 

Sir  Edward  Northcy,  Knt.  Attorney  General. 

Sir  William  Thompfon,    Knt.     Recorder  of 


London,  Solicitor  General. 


Dominus  Rex  verfus  Fox. 


court  granted  an  information  againft  him  for  a  voluntary  ab-  fions. 
fence. 

Cole  and  Hawkins. 

Intr.  Paf.  12  Ann.  rot.  254  or  258. 

PJRKERj  C.  J.  delivered  the  refolution  of  the  court,        u  ^n  inMitatus 
^l,ift:lJil  '.he  ttay 

This  is  an  indebitatus  ajfumpfit^  laid  16  "January  1706.  Thf:  ^r.atlicuii.zj^Inf 
defendant  has  pleaded  ^7^7/'^  non  accrevit  infra  fex  annos.     "rhej'irt'^rcnrr.nir 
plaintifFhas  replied  a  bill  filed  23  January^   i^Jnn.  and  that  the  |;',[,"Vp/,  v"* 
caufe  of  a£^ion  arofe  within  fix  years  bf-'fore.     Th*:  dct"enJ;ii;t  j.arturc. 
has  demurred  generally, and  it  has  bcca  infiftcd  on  by  hiscounicl  ^'''''  <^  •^-  -:9* 
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the  replication  is  a  departure,  there  being  (even  years  dlf- 
tance  lyeMnsen  the  day  in  the  declaration,  and  the  filing  the  bill 
as  fet  forth  in  theicplication. 

But  we  are  all  of  opinion  notwithftanding  that  the  plaintiiF 
muft  have  judgment.  This  being  only  a  parol  promife,  the 
time  alledged  in  ^e  declaration  is  only  matter  of  form^  not  of 
fubflance ;  and  not  being  a  departure  in  a  material  point,  is  only 
a  defeiSl  in  form  of  pleading,  which  not  being  (hewn  for  cau(e 
of  demurrer  purfuant  to  the  aft  for  the  amendment  of  the  law, 
the  defendant  cannot  take  advantage  of  it.  If  a  verdift  had 
found  the  promife,  or  the  filing  the  bill  to  be  anotlier  day,  with- 
in the  fix  years,  that  would  not  haye  vitiated  the  proceedings* 
i  Lev.  110.      I  Keb.  566,578.      Hok  164,  199. 

1  Salk,  *i»,  If  the  day  had  been  fubftance,  it  would  have  been  a  departure ; 

"3«  «nd  fo  it  was  adjudged  in  this  court,  Paf.  i  Geo,  Stafford  v. 

a  promiflbry^**"  ^orcer.     That  was  upon  a  promiflbry  note  dated  in  1 704.    The 

©ote  it  U,  defendant  pleaded  a£lio  non  accreylt  infra jc^:  annos  ;  the  plaintiff 

replied  a  bill  filed  12  -^nn.  and  after  a  verdift  the  judgment  was 
arrefted,  becaufe  in  that. cafe  the  day  was  material.  Jif  the  day 
in  this  cafe  (hould  be  looked  upon  as  fuch,  it  would  be  in  the 
^  defendant's  power  in  almoft  all  cafes  to  fix  the  time  and 
place.  As  wljere  the  plaintiff  brings  an  adtion  of  affault  and 
battery  in  Londony  the  defendant  pleads  he  made  the  affault  in 
Middlefexy  and  that  afterwards  the  plaintiff  releafed  all  batteries 
except  in  London.  By  this  he  would  make  the  place  material^ 
and  the  do<Elrine  of  bringing  tranfitory  adtions  where  the  plain- 
tiff pleafed,  would  fall  to  the  ground,  if  the  defendant  (hould  be 
allowed  by  artificial  pleading  to  make  the  time  and  place  matter 
of  fubftance.     Fide  Co.  Lift.  %i%.  b.     Teh  114. 

t  Stra,  806.  Judic*  fro  quer^* 

8,  p.  accord* 


Dominus  Rex  verfus  B§nd^ 

Fflingoftnin-  TNquifition  taken  fupcr  vtfum  corporis  of  a  man  that  hanged 
quifition  uken  Jj^  himfelf;  ^nd  the  jury  ^nd  him  poffeffed  of  a  meffuage,  which 
^^&r  «  ^fi'o  '^fi  he  forfeited. 

•Iter  the  death* 

ythen  only  the         Pengelh  Seneant  moved,  to  ftay  the  filing  of  this  inquifition* 

head  MFts  tobo  /r»i«i  1  !•</•  v/-  %    % 

fcuAd^  ftaUd,      "P°^  ^^  affidavit  that  the  man  died  five  years  before^  and  the 

coroner  dug  up  a  (kull,  which  he  allured  the  jury  be  knew  by  a 

particular  mark  was  the  deceafed's  ;  and  thereupon  the  inquifi^ 

The jqry  ought  fition  was  taken  :  Which  he  infifted  ought  to  have  been  upon 

Si^ebodyl       ^*^^  ^  ^^  wholc  body,  that  thc  mar^s  if  ;u^  may  appear. 
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Rigina  V.  CUrky  the  court  held  that  fcvcn  months  was  too  late, 
^^*  377*     ^  '^^*  ^'  ^^* 

CtfT*,  Stay  the  filing  till  further  motion. 


Hawfcfhaw  virfus  Rawfings. 

EBT  upon  a  bond.     The  defendant  craved  <5^vr  of  the  when?  the dr- 

bond,    tt  it   Uriiurj  l^c,  petit  etiam  auditum  conditionis  ^*^»***n^  P*«^*** 

t^iijuem  Jcriptiy  et  et  legitur  in  haec  verba^  fctlicet  \  which  appears  a/ccptance  i 


D 


to  be  for  the  defendant  and  two  otlier  obligors,  joined  in  tlie  iitisrir^ion^  cUe 
bond,  to  pay  money  at  a  future  day,  quihui  UHis  he  pleads  pay-  jlj^pffl^.*^^^ 
ment  at  the  day  by  the  other  two  obligors,  and  an  acceptance  the  acwcprmc' , 
by  the  plaintiff  in  fatisfa^Sion.     The  piaintifF,  protc/fando  that  wivch  v.:ii  uc 
the  other  two  did  not  pay,  for  plea  fays  he  did  not  receive  in  t^^'^^'J^""/ 
(atislaclioa  fiud§  et  f9rnui\  and  thereupon  ifTue  is  joined,  and  a  the  pay  ment. 
verdid  for  the  plaintiff. 

Sir  fFilUam  Th§ni^on  moved,  that  a  repleader  might  be 
awarded,  for  that  this  is  an  immaterial  ifl'ue,  the  payment,  and 
not  the  receipt,  being  proper  to  be  put  in  iifue. 

Reeve  of  the  fame  fide.  The  bond  being  no  where  fct  forth 
in  the  oyevj  but  only  the  condition ;  it  does  not  appear  upon  the 
record,  that  the  two  persons  who,  it  is  pleaded^  made  the  pay- 
ment, were  bound  in  the  bond :  For  the  adlion  againft  the  de- 
fendant is  quatenus  upon  a  liiigle  bond,  and  then  this  payment 
will  amoynt  to  no  mofe,  than  a  payment  by  a  ft  ranger,  which 
will  make  the  ifliie  an  immaterial  one. 

Sir  Robert  Raymond  contra.  It  muft  be  admitted,  that  there 
can  be  no  payment  in  fatisfaAion,  without  a  receipt  in  fatisfac- 
tion:  And  therefore  the  denying  the  acceptance,  is  an  argumen- 
tative ifTue,  and  will  be  good  after  a  verdict.  Styles  239.  in  Salk.  627. 
Mich,  7  fV.  3.  Toung  V.  Riuid.  Indebitatus  ajfutnpftt  for  apothe- 
caries wares  \  the  defendant  pleaded  the  delivery  of  a  beaver 
hat,  which  the  piaintifF  received  in  fatisfadlion  ;  the  piaintifF, 
protejiandc  that  he  did  not  give  it  in  fatisfaclion,  pro  placito  faith, 
that  he  did  not  receive  it ;  and  this  was  held  a  good  iifue.  Fide 
Hob.  178.     Sty.  239,  263., 

As  to  the  fecond  exception.  If  that  be  wrong  it  is  amend- 
able. The  oyer  is  at  the  plaintifPs  requeft,  and  fhould  have 
been  fet  out  by  him,  which  he  negle<5ling  to  do,  ihall  not  take 
advantage  of  his  own  default.  Admitting  the  payment  is  not 
by  the  two  obligors,  but  flrangers,  yet  where  the  defendant 
admits  the  plaintiff's  caufc  of  action,  and  pleads  matter  which  is 

C  4  not 
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not  a  legal  difcharge,  if  ifllie  be  joined  upon  that,  and  a  verdiil; 
againft  him,  the  plaintiff  fhall  have  judgment.'  5  Co.  43. 
NlcoWs  cafe. 

Payment  by  i  C.J.  Although  payment  by  a  ftranger  be  not  a  legal  dif- 
ilranger  not  charge,  yet  acceptance  in  fatisfatSlion  is.  Sqppofe  a  man  owes 
ceptanceSs!"  "^^  lOo/.  upon  bond,  and  another  100/.  upon  another  account. 
If  a  creditor  has  and  he  pays  me  100/.  I  may  apply  it  to  which  I  will ;  and  tho' 
dimircnt  cebts,  j^g  ^^XA  it  in  fatisfa£lion  of  the  bond,  yet  if  I  did  »not  receive  as 
the'payment^to  f^ch,  it  wiU  be  no  difcharge  of  the  bond.  And  therefore  in 
which  he  will,  thefe  cafes  the  acceptance  is  the  clearer  ifl'ue.  There  are  two 
^  .  ^  requifites  to  work  a  difcharge,'  i.  Payment,    2.  Acceptance. 

^Chan,  Ca.83!  And  a  traverfcofthe  acceptance,  is  an  argumentative  denial  of 

the  payment. 

No  payment  'm       Pratt  J.  If  by  neceflary  confcquence  the  replication  denies 

fatisfadion        ^g   pj^.^^  and  a  verdid  pafs,  the  court  may  give  judgment. 

ccptwjc,      '    There  can  be  no  payment  in  fatisfac5lion,  witliout  an  acceptance 

in  fatisfa6^ion.     And  if  the  plaintiff  fays,  that  he  did  not  accept 

in  fatisfaftion  5  the  confequence  is,  that  1%  was  not  paid  in  fatis-. 

fadion. 

Judgment  pro  quer\ 


Andrews  verfus  Franklin, 

^ofay  witbin  /^  A  S  E  upon  a  promiflory  note  to  pay  within  two  months 
two  months  after  l^   after  fuch  a  fhip  is  paid  ofF,  and  counts  upon  the  ftatute. 

a  Jh':p  isfaiaoffy 

promiflory  note,  Branthwayte  Serjeant  infifted.  That  this  is  not  ricgotiable,  it 
Fortefc.  Rep.  being  upon  a  contingency  which  may  never  happen.  Jcc^ynv, 
*^J«  Lafcrre^  Hil,   11  Jnn.  rot  214.  in  B,  R,  upon  a  writ  of  error,^ 

516.  '  ^^**  ^^^^  ^  ^'^'  ^^  P^y  ^"^  ^^  ^^  drawer's  growing  fubfiftence,  and 
1  Bur.  Rep. 323,  that  was  held  not  to  be  negotiable  as  ^  bill  of  exchange. 

§t  Ft  accord* 

Sedper  Curiam^  The  paying  ofF  the  (hip  is  a  thing  of  a  pub- 
lick  nature,  and  this  is  negotiable  as  a  promiflory  note. 

Jndgnient  pro  juer^^ 


Goodright 


Hilary  Term  3  Geo.  a$ 


Goodright  verfus  Wright. 

■» 
Intr.  Hil.  u  Ann.  rot.  41a.  5.C.  iP.  win. 

Rep.  397. 

T  T  PON  not  guilty  in  eje<Sment  on  the  demife  of  Richard  Derifeto^ 
1  J     iVocd^    tde  jury  find  this  Ipecial  verdift.  andtohia  ifihe 

^-^  ^  J      J  '^  {A.  dying  in 

the  liie  of  the 

i  «:  <     '7ijl?:  jy-jOii  being  fcifcd  in  fee  of  the  premifles  in  quef-  deviibr)  i«Toid, 
•  :.,  ..  •■.    .r'u  ,0  ^mmng  i8  Jmy,  S  ;^-  3.  1696.  dcvifed  the  ^^"j^e'^jJi'^' '« 

::,:.•:  ;■  /' i'-.i;  Lr'-mi  Su^iii  for  life,  and  after  his  deceafe  and  a  remainder 

t:  ::     '••.*:••-!    n-  Iwiy  J  and  in  doriult  of  fuch  ilTue,  to  his  two  limited  to  the 

,   :•     -/    -.i:  3uiu'iHa  fFrl^ht^  and  to  the  iffue  of  their  r»«>>t  heirs  of  ^ 
t  .    .  '  J.:- :j!'v  .••  s-  ocgotten  ;  and  for  want  of  fuch  liiue,  j^i^Saik.  238. 

t.    r-.':     •   ji  "I  :ii"  i     ..r  /:  *Vtf.»u  /:«/«///  Tor  ever.     That  Edward  ^^i.  137. 
a  : .  .:    ;     <yfi   \i\vyj  o      ^u  devifcc;)    die  I  in  the  life  of  the  de-  \  ^lid.^^'r^ 

\',\.    '•.*..)•.-  iiluc,    aiivi  \^  li   c  {';  .":,a  alfo  ulcd   in  the  life  of  the  Bntadevifeto 

iKV  •{  •  ,  ivW   ig  one  H.iiitjiitcr  Mi.f^^tjiret  the  now  defendant,  who  -^-and  ^.  and 
i^  v.  »  u    r  al  hv/  ti^  Euii^ird  Bazillj  anct  born  10  O^ober  1702.  dying IwjforeA* 


1  r.I 


.ifui    itrds  the  Lcftator  died,  and  che  defen.iir.t  entered,  devlfor)  is  a 
upv,   ,.:.,^,>i  Rh/:arii  fflod  the   hdbr  of  the  plaintiff  as  heir  at  fj^^J^'J'^'^  *1 
i;.vv'  to  tiie  devifor  enter<;d,  and  made  the  kafe  to  the  plaintiff,  in  fee. 

flu.  vJTt .  Carter  a. 

^  Salk.  238, 

BrT:thih\:yit  Serjeant  ^rc  qucr'*  argued.  That  the  devife  to  Sw-  Cai^incLuu 
J^r.na  iv  void  by  -'.r  death  in  the  life-time  of  the  teltator.  For  "i- 
tvTv  *vi!l  mull  be  conlhued  as  an  i nftr ument  whereby 
the  i?.\\A  mi! ft  hil  conveyed,  and  then  fuch  a  conftruft^on  muft 
be  rtia  ie  upon  ihc  will,  as  would  be  made  upon  a  deed ; 
cxi.  .»*.  in  this  particular  point,  that  the  party  may  not  be  forced 
to  u!-.'  fuch  j)articuiar  formal  words,  as  muft  be  made  ufe  of  in 
a  lited,  (fo  that  the  words  befufficient  to  (hew  the  intent  of  the 
devifor),  bccaufe  the  law  fuppofes  a  will  to  be  made  by  one  inops 
conjiiU ;  but  however  that  intent  muft  follow  the  rules  of  the  com- 
mc;i  hw.  It  is  a  gener  J  rule,  which  holds  as  well  in  the 
cafe  of  wills  as  of  conveyances  at  common  law,  that  by  necef- 
fity  there  muft  be  a  donee  in  ejji  of  capacity  to  take  the  thing 
givcii  at  the  time  when  it  ought  toveft;  and  if  there  be  no  fuch 
perlbn  in  ejfe^  the  gift  is  void.  In  this  cafe  there  is  no  pcrfon 
capable  to  take  the  land,  the  devifee  dying  in  the  life-time  of 
the  teftator,  at  which  time  nothing  parfed. 

It  may  be  objefled  that  here  are  other  words  ijfue  of  the  body 
which  are  defcriptio  perfonae  that  is  to  take.  As  to  that  objec- 
tion, thofe  words  ij/iie  of  the  body^  are  only  named  as  words  of 
limitation  expreffing  the  quantity  of  the  eftate  which  the  devi- 
fee (t^ould  take^  an4  are  not  named  to  be  immediate  takers ; 

''  fpf 
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for  if  fo,  other  pcrfons  will  take  the  eftatc  whom  the  dcvifor 
neither  knew  nor  intended  fhould  take. 

The  making  and  commencement  of  every  will  muft  be  con- 
fidcred,  and  not  die  confummation,  (tfie  death  of  the  teftator) 
which  is  founded  upon  the  commencement.  At  the  making  the 
will  Sufanna  had  no  iflbe ;  and  therefore  the  teftator  could  not 
intend,  that  the  iflue  which  fhould  be  born  after  the  making  the 
will  fliould  be  a  purchafer.  In  Brett  and  RIgden's  cafe,  Plow. 
345.  it  was  adjudged,  that  where  a  devife  was  to  Henry  Brett  and 
his  heirS)  and  Henry  died  in  the  life  of  the  teftator,  the  fon  and 
heir  of  Henry  (bould  take  nothing  by  the  devife ;  and  that  lands 
purchafed  after  the  making  of  a  will  do  not  pafs  by  a  devife  of  all 
his  lands,  becaufe  the  taw  refpeds  the  commencement  and  intent  of 
the  devifor.  And  as  to  an  objection  that  may  be  made,  that  this 
cafe  difiers  from  Brett  and  AgJen's  cafe,  this  being  an  eftate- 
tail,  and  that  a  limitation  in  fee ;  Hartop^s  cafe,  Crd.  EL  243* 
was  a  devife  to  Thomas  Hartop  and  the  heirs  males  of  his  body, 
with  remainders  over ;  Thomas  died,  leaving  iffue  in  the  life  of 
the  devifor ;  and  there  it  was  held,  that  the  eftate  cannot 
vcft  in  the  heir,  becaufe  it  never  vefted  in  the  anceftor;  for  the 
word  heirs  was  a  word  of  limitation,  and  not  to  give  an  imme- 
diate eftate ;  for  if  it  was  to  veft  in  him,  it  muft  veft  in  him  as 
a  purchafor,  and  that  was  not  the  intent  of  the  devifor ;  which 
cafe  was  then  held  not  to  differ  from  Brett  and  Rigden^^  cafe. 
Off.  EL  422.  Raymond  408.  2  LenK  243.  2  Jones  135. 
Polkxfen  546.  Wherefore  the  devife  being  void,  he  prajred 
judgment  for  the  plaintiff. 

Reeve  contra.  That  the  word  ijftie  is  a  good  word  of  pur- 
chafe,  either  of  a  prefcnt  eftate,  or  of  an  eftate  by  way  of  re- 
mainder 5  and  not  a  word  of  limitation  in  a  deed  or  convey- 
ance at  common  law.  And  if  fo,  it  ftiall  be  the  fame  in  the  cafe 
of  a  wll?,  unlefs  fome  certain  intention  of  the  devifor  may  be  found 
in  the  will  to  alter  the  fame.  And  therefore  he  argued.  That 
the  defendant  might  take  cither  as  jointcnant  for  life  with  her 
mother  and  her  aunt,  and  flie  being  the  furvivor  will  have  a 
good  title;  for  if  J.  devife  to  B,  and  to  his  iflue,  and  B.  has  no 
ifllie  at  the  time,  B.  has  an  eftate-tail;  becaufe  the  intent  of  the 
devifor  was,  that  the  ifliic  Ihould  take;  and  therefore  whenever 
it  is  demanded  what  eftate  fuch  a  devifee  has,  it  depends  upon 
the  circumftances  of  the  family,  whether  the  devifee  has  iflue  at 
the  time  of  the  devife  or  no.  The  devifee  is  not  of  ncceflxty  to 
be  in  ejfe  at  the  time  of  the  devife,  therefore  a  devife  to  an  in- 
fant en  ventre  fa  mere^  is  good.  So  a  devife  to  B,  his  eldeft  fon 
for  life,  and  after  to  the  eldeft  iflTue  male  of  C,  for  life,  is  good, 
though  C.  had  no  iflue  at  the  time  of  the  devife  and  death  of  the 
dcviior,   I  RoLJbr,  612.  pL  3.     Limitations  of  ufes  have  been 

coupled 
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eaapLed  in  the  fame  conftru^f^ion  as  has  been  made  on  wills; 
tberefore  if  a  man  make  a  feofi^ient  in  fee  to  the  ufc  of  him* 
felf  for  life,  and  of  fuch  wife  as  ^e  (hould  afterwards  marry  for 
jier  life,  and  after  he  takes  z  wife ;  they  are  jointenants,  and  ytt 
idiey  come  to  their  eftates  at  feveral  times.  Aioor  96.  i  Inft* 
iSS.  a»  But  be  did  not  infift  much  op  ijiis  point,  it  being  ad- 
judged contrary  in  WiW%  Cafe,  bCo.  16.  The  reafon  of  the 
judgment  in  orttt  and  RigiirC%  cafe,  ^*  That  lands  purchafed 
^  after  the  making  of  the  will  do  not  pafs  by  a  devife  of  all  his 
^  lands,"  dqiei^is  upon  the  words  of  the  ^tutes  3^  and  34  ^ 
jHfw.  8.  **  that  every  perfon  having  lands j  may  devife  tbem,^  §p  plow.  344.  V. 
that  if  die  devifor  has  not  the  lands  at  the  time  of  the  devife,  it  3  C^*  3^  ^ 
is  put  of  the  words  of  the  ftatu^e,  and  all  his  lands,  is  no 
more  than  all  he  th^  bad.  PoBexf.  549.  (Except  there  be 
JL  republication  after  the  purchafe.  Salk,  237.  P^ilexf.  548* 
*^#«/,  341.} 

Secmdfy^  This  defendant  may  take  by  way  of  remainder  for 
life.  And  for  that  Wilts  cafe,  bC»*  16.  is  ftrong  in  point,  for 
there  it  is  adjudged,  that  by  a  devife  to  a  tnnron  znAtemej  and 
a/ter  their  deceafe  to  their  children,  they  having  children  at  the 
time  of  their  deviie,  the  bari^n  and  feme  take  but  an  eftate  for 
life,  with  a  remainder  to  their  children;  and  that  a  devife  toB. 
and  to  his  children  or  ilTue,  he  having  no  children  at  that  time*  is 
an  eftate-t^ ;  the  deviior  intending  that  the  iiTue  (hall  take ;  and 
as  immediate  deviiees  they  cannot  take,  not  being  in  rerum  natura  ; 
and  by  way  of  remainder  they  cannot  take,  for  the  gift  was  imme- 
diate to  them  and  to  their  ufe  ^  by  which  c^  it  is  proved,  that  if 
the  gift  is  not  immediate,  as  it  is  not  in  the  cafe  at  bar,  there  be- 
ing future  words,  "  afidto  their  iffue  lawfully  begotten^**  the  defen- 
dant may  take  by  way  of  remainder  for  life.  But  he  would  not 
infifl  much  on  this  point,  it  having  been  fettled,  that  by  a  de- 
vife to  JB.  for  life,  and  after  his  deceafe  to  the  ifllie  of  his  body 
lawfully  to  be  begotten,  B.  took  an  eftate-taii,  and  not  an  eU 
^ate  for  life  only,  with  a  remainder  to  his  iiTue.  King  v.  Mel^ 
Ung^^  2  f^ev.  58.  3  Kib.  42*  I  Vent.  214,  225.  Pellexf  104. 
I  Sid.  47.  Carter  171.  Secus  in  a  deed,  Pollexf  583.  where 
an  eftate  is  limited  to  A.  for  life,  remainder  to  his  firft  foa 
in  tail)  for  ther^  A.  is  only  tenant  foi^  life,  and  the  (on  takes 
by  puxchafe, 

Tbirdiu  The  defendant  has  a  good  title  as  iflfue  of  the  body, 
ihough  t»e  devifee  died  in  the  life  of  the  devifor,  admitting  the 
devite  creates  an  eflate  tail.  This  point  has  never  yet  been  fet- 
tled, for  the  cafe  of  Brett  v.  Rigden  was  of  a  devife  in  fee,  which 
differs  from  a  devife  ip  tail.  Hartop's  cafe  was  adjudged  on 
another  point,  and  in  the  cafe  of  Fuller  v.  Fuller^  More  353.  the 
cpyrt  Mf^  diiyided's  ^nd  Popbam  feid^  th^t  by  a  devife  to  B.  and 

the 
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the  heirs  of  his  body,  if  B.  was  dead  at  the  time  of  the  devife, 
the  heir  (hould  take  as  a  purchafor.  If  a  man  has  iflue  three 
fons,  arid  devifes  his  land  to  the  eldeft  in  tail,  remainder  to  the 
iccond  in  tail,  tfr.  if  the  eldeft  dies  (having  iflue)  in  his  fa- 
ther's life7time,  his  iflue  (hall  have  it,  becaufe  peradventure  the 
devifor  did  not  know  of  the  death  of  his  fon,  who  perhaps  was 
beyond  fca,  or  otherwife  abfent.  The  ftatute  de  dcnis  takes  more 
care  of  the  ifllie  in  tail,  than  of  the  tenant  in  tail  himfelf,  quod 
voluntas  donatoris  in  charta  fua  manifefit  exprejfa  de  caetero  ob- 
fervetur.  There  has  not  been  one  judgment  whereby  this  point 
has  been  fettled. 

Fourthly y  Which  he  chiefly  relied  on,  admitting  this  to  be 
an  cftate-tail,  and  the  fame  conftruftion  ought  to  be  made  on  this 
•eftate,  as  upon  an  eftate  in  fee ;  the  dcK-ndant  has  a  good  title,  be- 
ing found  heir  at  law  to  Edward  iJjznty  by  virtue  of  the  remsfin- 
dcr  limited  to  the  right  heirs  of  Edward;  which  limitation  is 
valid  in  law,  though  th^  firft  devife  iii  tail  fhould  be  void  by  the 
death  of  the  devifce  in  the  life  of  the  teftator,  for  the  intcrren- 
ing  eftate  limited  to  Margaret  and  Sufanna  prevents  the  confo- 
lidatiou  of  the  two  eftates  of  Edward;  for  the  eftate  limited  to 
the  right  heirs  of  Edivard  is  a  diftind  eftate,  independant  on 
•the  cftate-tail  before  devifcd  to  Edward.  Liit.  §.578-  If  a 
Jeafe  for  life  be  made,  remainder  to  another  in  tail,  remainder 
over  to  the  right  heirs  of  the  tenant  for  life,  the  tenant  for  life 
.may  grant  over  the  fame  remainder  to  another  by  deed.  This 
limitation  to  the  right  heirs  of  Edward  is  a  new  created  eftate, 
and  does  not  depend  on  the  other  eftate,  for  thofe  words,  right 
heirsy  arc  in  this  cafe  words  of  purchafe,  and  not  words  of  li^ 
mitation. 


(C 


It  may  be  objefted,  that  it  is  a  rule  in  law,  '*  That  when  the 
anceftor  by  any  gift  or  conveyance  takes  an  eftate  of  freehold, 
and  after  an  eftate  is  thereby  limited  mediately  or  immediately 
to  his  heirs  in  fee  or  in  tail,  that  always  in  fuch  cafe  his  heirs  are 
words  of  limitation  of  the  eftate,  and  not  words  of  purchafe  :" 
To  that  objection  he  infifted,  that  this  rule  of  law  extends  only 
to  fuch  cafes,  where  the  anceftor  takes  the  eftate  limited  to  him ; 
fo  that  if  the  anceftor  never  takes  the  eftate,  that  rule  can  have 
no  force.  And  in  this  cafe  Edward  never  took  any  eftate,  and 
then  the  defendant  as  heir  at  law  to  him  fliall  take  the  eftate 
Fide  t  lofl.  *  as  a  purchafor.  That  the  reafon  of  that  rule  depends  upon  a 
jjS.  a.  fuppofition  that  the  anceftor  takes  the  eftate,  is  proved  by  i  InJ?, 

22.  h.  319.  b.  376.  b.  I  Co.  104.  a.  SheJIy'%  cafe.  1 1  //.  7.  74. 
fer  Hankford.  And  therefore,  if  the  devife  to  Edward  and  to  his 
iflue  be  Void  by  his  death  without  iflue  in  the  life  of  the  teftator,  yet 
the  remainder  to  the  right  heirs  is  good,  being  adiftinft  remain- 
der :  and  no  cafe  prpves,  that  -a  good  remainder  fliall  be  tacke  J  to 
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a  void  devife,  (b  as  to  avoid  the  remainder ;  wherefore  he  pray- 
ed judgment  for  the  defendant* 

Branthwayte  replied^  Firfl^  That  the  defendant  is  found  not  - 
to  he  M  ^  at  the  making  of  the  devife,  and  therefore  fhe 
cannot  take  as  jointenant ;  for  all  jointenants  nMiJft  b#  in  ejji^ 
when  the  eftate  fliould  veft.  Were  thcv  to  take  as  jointenants, 
they  could  only  take  an  eftate  for  life^  which  conilruf^ion 
would  overthrow  the  intent  of  the  devifor,  which  rt  is  plain 
was  to  pafs  an  inheritance.  It  is  a  conftant  mle,  that  a  devife 
to  one  and  to  his  iiTue  in  a  will  creates  an  cftate-tail,  with- 
out confidering  die  circumftances  of  the  family  at  the  time  of 
the  devife,  whether  the  devifee  had  then  ifTue  or  not ;  though 
the  word  htirs  may  be  necefiary  in  a  deed  ;  fo  is  fViLPs  cafe,  ^ 
and  that  cafe  cited  by  my  lord  Coke  out  of  Bendlotj  is  exprefsly 
againft  the  opinion  for  which  it  was  cited. 

Secondly^  That  the  defendant  fhall  not  take  by  way  of  re-  3  Lev-  40S. 
mainder   the   feme  anfwer  proves,  for  then  they  wduld  take 
only  eftates  for  life,  when  the  devifor  intended  a  fee-tail. 

Thirdly^  The  devife  is  void  by  the  death  of  the  devifee  in  the 
life  of  the  teftator,  for  the  ifiue  cannot  take  as  claiming  from 
one  who  was  never  feifed ;  the  iflue  in  tail  does  not  claim 
perftrmam  doni  by  virtue  of  the  ftatute  de  donis  only,  but  alfo 
by  defcent  from  the  donee  in  tail. 

Fourthly^  The  heir  cannot  take  it  as  a  purchafer,  for  on  a 
limitation  to  one  and  to  his  heirs,  the  conllru<Stion  has  always 
been,  that  the  heir  (hall  never  take  as  a  purchafer,  without 
that  diftin£tion,  when  the  anceftor  takes  the  eftate,  and  when 
not. 

C.  J.  Had  it  been  limited  to  Edward  Bazill  only  for  life, 
remainder  to  another  for  life,  remainder  to  his  right  heirs  ;  this 
remainder  in  fee  muft  have  vefted  in  Edward^  drowning  the 
firft  eftate  for  life,  and  making  his  heir  to  claim  by  defcent. 
fflWs  cafe  is  very  oddly  reported,  and  has  miftook  the  judg- ' 
ment  of  that  cafe  cited  out  of  Be/idloe  as  it  is  reported  in 
Btndloej  and  in  i  Andtrfon  43.  pL  no.  Where  an  cilate  is 
limited  to  one  and  his  iaue,  it  amounts  only  to  a  defcription 
of  that  iftue^  for  ijfue  '\%  more  properly  a  word  of  defcription, 
than  of  limitation.  There  can  be  no  queftion  but  that  by  this 
devife  to  Edward  and  to  his  ifllie  he  has  an  eftate-taii,  becaufe 
it  is  limited  over,  and  for  want  of  Jucb  ijfve  then  to  another. 
A  devife  to  one  and  to  his  ifiue,  is  not  rcftrained  to  the  firfb 
fon,  but  ext^dfli  to  all  the  ifiiie  in  infinitum  (for  i^i  is  np/nen 
colUifivum)  defcending  from  the;,  devifee.  I  can  fee  no  colour  ■ 
of  diftrence  between  an  eftate-tail   and  a  fee-fimple,  and   I 

believe 
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Cm.  EL  42^.  l>elieve  the  report  ef  that  faki  by  P$pham  in  Gro*  EUz.  is  na(^ 
took.  The  ftatute  de  donis  has  nothing  to  do  in  tMs  cafe,  be^ 
cadfe  the  tenant  in  tail  never  took  the  eftate.  He  that  takes 
by  purchafe  m«ft  tdce  at  the  time  when  the  eftate  fliould  veft. 
The  defendant  cannot  take  by  defceiit^  becaufe  the  anceftor 
never  took  it. 

Pm^r>J«  Lift*  ^  57S.  makes  ftrong  againft  the  defendant  > 
fin:  if  the  eftate  limited  to  the  right  heirs  of  Edward  BaziB  by 
the  intervening  eftale-tail  it  diifin6l,  and  may  be  gran^  over 
by  Edward  SaziU ;  that  proved,  that  heirs  was  meant  only  as^ 
a  word  of  limitation^  and  net  as  a  word  of  purchafe,  for  dfe 
it  could  not  be  ^granted  over  by  Edward^  preferving  bis  fvttb 
eftate*  And  die  reafon  why  it  may  be  granted  over  is,  be- 
caufe  in  judgment  of  law  every  man  carries  bis  heks  in  his 
body. 

Pra^  J*  differeA  from  the  G.  ].  and  conceived,  that  there 
was  ai  aifference  between  a^  eftate-tail  and  in  fee.  The  cafe* 
of  Brett  V.  Rigden  muft  be  aUbwed  for  law,  that  the  devife  by 
the  death  of  the  devifee,  living  the  teftator,  is  void ;  and  the 
reafon  is,  becaufe  the  deviibr  had  no  intent  in  the  devife  to 
benefit  any  perfon  but  the  devifee,  for  he  did  not  know  who' 
would  be  heir  at  law  to  the  devifee.  A  man  has  power  by 
the  ftatute  to  devife  his  lands,  but  he  cannot  raife  fuch  an 
eftate  as  is  inconfiftent  with  th^  rules  of  law.  When  a  man 
gives  his  lands  to  one  and  to  the  heirs  of  his  body,  it  is  plain 
that  the  devifor  defignedr  to  benefie,  not  only  the  devifee,  but 
alfo  the  ifllie  of  his  body,  thereby  aitering  the  common  courfe 
of  defcent ;  therefore  it  is  prbvided  by  the  ftatute  dt  dntit,  quod' 
dMOtQris  voluntas^  ife.  giving  a  benefit  to  the  iiTue  iti  tail, 
thereby  intending  to  perpetuate  the  eftate  in  his  own  tizrt^ 
and  fo  intending  a  benefit  to  himfelf  after  his  death.  The  ifTue 
are  intended  to  have  a  benefit,  though  they  w^re  not  in  ejfe  at 
the  time  of  the  devife,  for  the  intent  of  the  devifof  waSy  ift^ 
For  the  devifee  to  take  it;  ai^.  His  ifflbe,  not  coYifidering 
how  they  ftiould  take  ^  and  then  diough  the  firft  devife*  daniloi 
take  itf  dying  in  the  life  of  die  teftator,  yet  fo  far  aif  the  will 
can  take  effect  (which  it  may  do  in  the  iflue)  it  iliuft^  tato 
eflfedld  If  it  is  limited  to  Ohe  man,  renfiaili(ter  to  anodter^ 
though  die  firft  limitation  be  fruftrated  bv  die  death  of  the 
party,  yet  the  other  remainder  is  good.  Uevife  to  an  infent 
in  ventre  fa  mere  is  good,  by  way  of  an  executory  devife ;  dio'^ 
the  child  is  not  born  in  the  life  of  the  teftator :  if  th«  cBiM  is 
born,  it  is  good  by  way  of  an  immediate  devife.  Thougiv 
a- will  cannot  take  efte^  in  emnihusy  yet  as'fef  as  it  can  if 
muft  take  effisiQ.  IJfiu  is  more  property  a  iiof4  <rf  puichafii 
than  a  word  Of  limitadon. 

2  Upoa 
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VfOm^Mi^  ^m  nkerkiP  smaUmm  was  grwied,  and  the  caufe 
argued  a  feeend  tkne,  and  this  tarm  P^rktr  C.  J.  delivered  the 
rediliitiAA  «f  tkr  court. 

C.  J*  The  queilion  is  fingljr,  idbether  the  devife  be  fub«  Refoiution  oT 
fiAiiig,  or  not  ?  If  it  be  fubfifting,  the  title  is  with  the  defend*  ^^  ^^^^^ 
aot  j,  if  not,  with  the  plaintijSF. 

The  caici  of^Bntt  t.  Rigden  muft  be  allowed  to  be  good 
lawi  lA  which  cale  it  is.refolved|  that  there  mufl  of  neceffit^ 
be  a  giaatee  of  ib^CG  in  effi  capable  to  take^  whea  the  eftatc 
OMgjbt  ta  wft^  aad  that  a  devife  to  i^ir;rry  J9r^/  and  his  heirs 
{jSmrj  47Uig;  iiL  the  life  of  the  teftator)  could  not  take  efFed 
IB  the  hoc  ;  and  h^s  iii  that  cafe  were  only  named  to  create 
an  eftate  in  fee  in  Henru  and  net  to  make  the  heir  take  im- 
modiatelv  bj  pinrchafe^  out  medial^ely  by  defcent^  and  by  Hen- 
rf%  death  the  eftate  fell  as  much  with  lefpedl  to  the  heirs  as 
himfelf. 

The  cafe  at  bv  h^  been  diftinguiihsd  from  that  in  two  par^^ 
ticulars. 

I.  That  the  devife  to  Edward  Bazill  and  his  heirs  is  not  an 
imiiecfote  dbviflr,  by  reafen  of  the  interrening  eftate^ 

1.  TkatF »  devffe  to  Sufimna  IP^right  and  her  itTvKj  is  dif« 
ferent  from  a  devife  te  her  and  her  beirs% 

ftr/i^  We  are  all  of  opinion  that  the  intervening  eftate  makes 
BO  diAfencei  His  heirs  are  words  of  limitation,  and  there' 
ibre  like  Ae  cafe  of  Unit  v.  Rjgdsm  \  the  only  difference  is  in 
the  thing  devifed,  one  being  an  e^te  in  poileffion,  and  the 
edier  a  remainder.  Litt*  §.  578.  i  Inft.  2^9-  ^'  ^  ^'^  ^^^ 
the  aoceftor  neyei?  took  the  .cAate^  which  he  ought  to  have 
doae»  to  make  it  veft  in  him  in  remainder.     Sbelfy'%  cafe,  i  Co. 

Samtify^  H  SHfimnn  had  Airvived,  (be  would  have  had  an 
efiatBtail;.  the  words  ij/ue  nfihe  hfdy  create  an  efiate-tail  in 
hcr^  and  acs  aa  good  an-  exprefllon  for  an  eftate-tail,  as  the 
word  heirs  of  an  eftate  in  fee.  IJfue  of  the  body  being  therefore 
words  of  limitation,  the  devife  of  the  eftate-tail  is  void  by  the 
death  of  Sa/anna  ia  the-  life  of  the  devifor^  I'he  difFerence  as 
to  diis  between  an  eftate  in  fee  and  in  tail  is  not  material,  for 
if  I  devife  one  eftate  to  A.  and  his  heirs,  and  another  to  Bl 
and  the  hesjrs  of  his  body,  it  is  in  the  power  of  B.  to  make 
this  la&  eftate  as  large  as  the  devife  to  ^.  in  fee, 

It 


34  Miiary  Term  j^.Gco. 

^  It  will  be  of  dangerous  confequcnce  to  alter  refolution^  in 

thefe  cafes,   it  is  removing  the  antient  land-marks  ;  and  thd 
authority  of  Brett  and  Rigden's  cafe  is  not   to  be  contefted^ 
which  is  not  materially  variant  from  this.     But  admitting  it 
to  be  fo,  yet  Hartop's  cafe,  Cro.  Eltz.  143.  was  of  a  devifc  in 
tail,  and  there  it  was  held,  tliat  the  devifee  dying  iil   the  lifd 
of  the  devifor,  the  devife  could  not  take  efFedt  in   the  iffue; 
and  in  the  cafe   of  FulUr  v.  Fuller,  Cro.  Eliz,  423.    all  the 
Judges  agreed  with  the  refolution  in  Hartop^s  cafe,  although 
prima  facie  it  may  feem  as  if  Fenner  and  Popham  were  contra  to 
Gawdy  and  Qench ;  yet  upon  nice  obfervation  it  will  be  founds 
that  they  differed  only  with  rcfpeft  to  tHe   new  publication,' 
and  not  to  the  other  point.     Pc^ham  puts  this  cafe :  If  a  man 
has  ifilie  three  fons,  and  devifes  die  land  to  his  eldeft  in  tail, 
remainder  to  the  fecond  in  tail,  remainder  to  the  third  in  fee, 
and  the    eldeft  dies  having  iflue  in  the  life  of  his  father,  his 
iffue  fhall  have  it  without  a  new  publication.     But  the  reafon 
is,  becaufe  the  heir  of  the  eldeft  fon  was  alfo  heir  at  law  to  the 
devifor,  and  no  intent  appeared  to  difinherit  any  of  his  fons  : 
And  Popham  faid  it  might    be  otherwifc    on  a  devife  to   a 
ftranger  (which  is  the  cafe  at  bar). 

If  the  devifor  had  died  immediately  after  making  his  will^ 
the  effeft  would  have  anfwered  the  intent ;  for  then  the  word 
iffiu  would  have  been  a  word  of  limitation  in  all  the  eftates, 
and  if  that  were  the  fenfe  at  the  time  of  making  the  will,  it 
fhall  be  taken  to  be  fo  ftill. 

It  was  obje(3ed,  that  this  is  art  eftate-tail  raifed  rather  by 
operation  of  law  than  the  intent  of  the  party.  (Anfwer)  The 
law  takes  that  to  be  his  intent,  for  upon  a  devife  to  A.  and  to 
his  iffue,  or  after  >/.'s  death  to  his  iffue,  the  law  has  always 
conftrued  this  to  be  an  eftate-tail.  If  A*  has  two  fons  and  four 
daughters,  and  dies  before  the  devifor,  the  eldeft  fon  inftead  of 
having  the  whole  would  have  but  a  fixth  part,  if  it  fliould  be 
conftrued  that  the  iffue  fiiould  take  by  way  of  remainder ; 
whereas  the  intent  of  the  devifor  was,  that  the  eldeft  fon  ftiould 
have  the  whole  during  his  life,  which  is  a  plain  demonftration 
that  the  law  ta,kes  fuch  a  devife  to  be  an  eftate-tail.  i  Vcn. 
228. 

The/uppofition  of  a  kindnefs  intended  to  the  ifftfe  will  be 
no  argument  in  favour  of  the  defendant,  becaufe  it  has  been 
always  thought  that  a  devife  to  a  man  and  his  iffue  is  a  kind- 
nefs to  him,  for  by  conftruftion  of  law  he  carries  his  heirs  in 
his  own  body.  In  this  cafe  the  remainder  man  is  more  con- 
fidered  by  the. devifor  than  the  iffue  in  tail.     The  devife  was 

for 
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for  the  lake  of  the  father,  that  he  made  it  fo  large,  and  for  Ae  fake 
of  him  in  remainder  that  he  made  it  no  larger.  He  cannot  be 
fuppofed  to  have  had  any  particular  aifedion  for  the  iflue,  there 
being  none  in  ejfe  at  the  time  of  the  devife. 

Tlie  plain  tife  of  die  words  was  to  give  Sufanna  fTright  an 
efiate-tail.  If  (he  had  lived  (he  would  have  enjoyed  it,  but  by 
her  death  die  eftate  is  determined.  There  is  no  difference  be* 
tween  an  eftate  in  fee  and  in  tail,  for  in  both  Cafes  theDevifee 
mnft  be  in  ejji. 

Tht  (ame  anfwer  ferves  for  the  remainder  to  the  right  beirt 
tXEdttUtrd  Bazilt,  who  never  took  the  eftate,  and  therefore  coul4 
not  convey  a  defcent  to  his  heirs. 

There  is  no  Inconvenience  in  putting  the  devifor  in  theft 
tiiles  €0  review  his  will ;  and  die  cafes  of  Brett  v.  Rigden^  and 
Hart9p*%  cafe,  are  founded  upon  good  reafon  and  audiority,  an4 
are  not  now  to  be  over-ruled* 

yu£cium  pn  fuerente* 

Tht  defendant  immediately  delivered  into  court  a  Writ  ^ 
error  coram  v^is^  and  the  court  demanding  of  her  attorney  what 
error  he  had  to  affign,  he  told  them  infancy  in  the  deiinidan^ 
who  had  appeared  by  attorney,  as  error  in  faa» 

C.  J»  The  defendant  ought  not  to  be  allowed  to  aflign  this  laftocy  In  dt« 
error  in  ejedment,  for  he  comes  in  of  his  own  accord,  and  ^<*«ntUejea. 
prays  to  be  made  defendant,  which  the  plaintiff  cannot  oppofe,  peannce  by" 
This  is  an  abufe  upon  die  court,  and  the  attorney  ought  to  be  attorney  ought 
committed.  "X^^^ 

Whereupon  dte  attorney  withdrew  his  writ  of  error,  and  the 
court  gave  him  a  fortnight  to  bring  error  in  the  Exchequer 
Chamber,  upon  die  matter  of  law,  and  in  the  mean  time  exe- 
cedon  to  ftay,  and  direAed  die  record  here  to  be  amended^  an4 
thedefendamt  made  to  appear  by  guardian* 

2!>ominu$  Ret  verfus  Powell  &  al% 

RULE  for  the  profecutor  of  an  iAforcnation  in  naturade  gii$  Pt«fecQtorof 
warrtrnta^  to  pay  cofts  for  not  going  on  to  trial,  was  n"^^^**\^" 
moved  to  be  difcharged*     Sgdper  Curiam^  In  the  cafe  of  the  King  ^^rranto  £aii 
there  can  be  no  lachis  \  but  a  fubjefl  in  thefe  profecutions  fliall  p»ycoiU,9Aaa» 
pay  cofts  as  in  common  aftions.     Executors  and  adminiftrators  ^*^* 
pay  cofts  for  not  going  on  to  trial;     Rule  to  pay  coft:;^ 

toin  it  D  Cork 
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The  defendam  moved  in  arreft  of  judgment,  diat  this  far^f,^ 
oinite  is  hot  good  in  law.     But  after  argument  it  was  neld^' 


Cork  terfis  Baker.    In  G.  B. 

Intr#  Trin.  irGco.  rot.  I483. 

Statute ofFraudt  ^hI^HE  plaintiff  declares,  that  in  confideradon  {h6  prottlif^ 
tf^cnd^o""         A-     ^^  marry  the  defendant,  he  promifed  to  marry  her  at  hiV* 
tocLtrzalin    fitlier*s  de^th,  who  is  fince  dead,  but  the  defendant  refufed  !& 
confidcration  of  to  do,  and  has  fince  married^.  B.  whidh  fhdlays  to  her  damagi^ 
m)Vcontta^^o   ^000 L  and  upon  non  ajfum^tt  obtained  a  verdift  fbr  306/. 

marry. 

Ld.  Raym.  'fif* 

2  £q.  Abr.  248. 

Tri.  at  Ni.  Pri.  promil  .,         , 

t$4«  that  this  is  not  within  the  ftatute  of  frauds  and  perjuries,  whicK 

rebujef  only  to  contra&s  in  conlideratiof^  of  marriage ;  s^id  that 
tlie  cafe  in  3  Za;.  65*  has  been  contradi£bed  by  later  refQludgn^*.^ 
The  defendant  having  married  another  perfon,  has  difabledniiit- 
felt  to  perform  the  promife,  and  therefore  die  plajndff  cannot 
apply  to  the  fpiritual  court  to  have  a  performance  decreed,  but 
imtft  be  repaid  in  damages  here. 

Judicium  fro  qutretitei 


Godfrey  vcffus  Korris.     At  GuildliaD.  ^ 

Pyfitncis>-  Tn|EBT  xipon  a  bond,  Nqh  ift  faffum  pleaded,  and  iiR^ 
l^?rf;Li,««'    mJ  thereupon- 

of  thfe  obligee, 

v^^f^^^^^^  The  plaindff  was  adminiftrator  tU  Unit  non  of  the  obligee,  aiiil. 
Ja'vim  Abr,  ^^  ^"'x  furviving  witnefs  to  the  bond  j  and  the  pro<^  givea 
X23.  j^.  8»         \ipon  this  ifTue  was  only  a  perfon  who  fwore  to  the  hand-wridngt 

and  aUb  feveral  letters  from'  the  obligor  making  «ftention  of  tAt^ 

bond. 


'"i 


To  this  it  liras  objected  by  the  other  fide,  ^at  the  hanil-  , 
writing  is  not  fufficient  proof,  where  the  witnefs  is  living.  Tlial^ 
it  was  the  fault  of  the  plaintifP  to  bring  himfelf  under  this  inca-> 
4)acity ;  he  might  have  let  another  perfon  have  taken  admini* 
^ration  for  his  ufi^  or  admiotjtratiga  fw^d  tMi  bond  only. 

3ut  it  was  ruled  fer  Puriir  C.  J.  that  l))is  WM  806d  tvt* ;' 
lleoce ;  and  he  likened  It  to  die  cik  qf  a  wiU^  where  die  Yirik^ 
|i^aftenrards  happens  to  be  a  devifee  under  the  will,  in  whicfl 
<»  if  diere  be  no  odier  wkneis,  prooC  pf  the  hand  ii  j|UQW6d« 
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Lockart  verpu  Grahan^. 

4 

Cdtam  King  C  ^.  de  C.  B.  ir/  ntfi  prius* 

WHERE  there  t^re  duree  obligors,    and  the  affion  One  obligor 
brought  againft  one  of  them  only,  the  other  oblrgor  was  ^fdluJ^Z^ 
aDowed  to  be  a  witnefs  to  prove  the  execution  of  the  bond  by  the  other. 
the  defendant ;  after  a  cafe  had  been  made  of  it  at  nifiprius^  and 
whk  TrMy  and  Dormir^  Juftices* 


Sacheverell  pgrjus  Sacheverell, 

Jk  Serjeants  Inn  m  Cbancenr-Lane,  iefon  a  c$urt  0/  DebgaUs^ 

5Migrch  X716. 

THE  marriage  of  the  plaintiff  came  in  cpieftion  after  her  AffdivTeof  t 
httflaad's  death  upon  granting  adminiftration,   and  it  ^^^j^ 
iffeared  thej'vtre  married  under  feigned  nalnes  at  the  FUet.  oumage  tho* 
Tic  widow  {urodttced  an  affiiavit  of  the  inteftate's,  made  by  taken  before » 
Ilim  before  a  furrogate  of  Doners  Commons^  that  he  was  married  ^"fe^gln 
to  her  ;  which  afilavit  agreed  with  the  regifter,  and  referred  court. 
to  it,  •  But  it  w«s  obje^d,  that  the  taking  this  affidavit  was  J  ^»"-  R«P* 
in  cxtrajodicial  mSt^  there  being  nodiing  at  that  time  before    ^^* 
the ecckfiaftical  court;  but  the  court  here  allowed  it  to  be 
read  in  confinnadon  of  other  evidence.     And  the  appeal  was 
diftnifej  with  xooA  cofts,  and  the  marriage  confirmed. 

Brown  i^effus  Barkham.    In  Cane. 

r 

SIR  SduMnrd Barkham  having  no  ifTue  of  his  own,  and  only  On  adefir«t» 
one  fitter,  and  two  coufins,  Robert  and  Edward  Barkham^  the  hciram«i« 
l^yan*  1709,  made  his  will,  and  deviied  the  lands  in  queftion  ^,  onewhVu 
to  tmfteei  and  their  heirs,  ^^ In  truft  to  fell  fufficient  to  pay  my  heirmaie  md 

*  ddics,  and  to  convey  the  rcfidue  to  my  coufin  Robert  Barkham  ^^^^^^^ 
^  and  the  hein  males  of  his  body,  and  in  default  of  fuch  iflue  take "^7^. 

*  to  the  heifs  males  of  die  body  of  my  great  grandfather  Sir  chafe. 

**  M$bwt  Aiarkham^  remainder  to  my  own  right  heirs  for  ever."  Abr^acT^ 

Thai  he  jgives  the  intereft  of  2000  /.  to  his  fifter  for  her  life,  and  %^. 

dir  principal  to  her  children  after  her  death.  .     5^>^r-  ^<!P« 

AiArrf  the  firft  devifee  died  without  iflue  in  the  life  of  the  d^- 
tSh^  ifacn  the  tcftator  died,  leaving  4  fiftcr,  who  is  h^ir  gene- 

D  2  ral 
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ral  to  Sir  Robert  the  great  grandfather;  but  the  defendant 
Edward  Barkham  is  heir  male  of  the  body  of  the  great  gran^ 
£ither* 

The  queftion  was,  to  whom  the  truftees  (hould  convey  the 
furpius,  whether  to  the  fifter,  as  heir  general  of  the  devifor, 
or  tp  the  defendant  as  heir  male  of  the  body  cf  Sir  Robert 
the  great  grandfather,   remainder  to  the   right  heits  of  die 

devifor. 

* 

This  cafe  was  argued  very  largely  at  the  bar.  And  CHt^er 
XrOrd  Chancellor  took  time  to  coniider  of  it,  and  this  term  pro* 
nounced  his  decree. 

Lord  Chancellor.    If  the  manifefl  intent  of  the  teftator,  ex- 
pounded by  natural  reafon,  without  regard  to  legal  refolutions, 
were   to  govern  in  this  cafe ;  I  fhould  think  it  would  hardly 
admit  of  a  queflion«     But  fince  there  is  an  artificial  reafon  la 
the  law,  which  fometimes  (lands  as  oppofed  to  natural  (which  is 
right)  reafon,  and-  is  founded  upon  the  opinions  and  refolutions 
of  Judges,  and  that  taken  and  allowed  to  be  law;  the  courts 
both  of  law  and  equity  ought  to  fubmit  to  them,  when  they  are 
fiilly  examined  and  found  to  be  thus  fettled ;  becaufe  otherWift 
the  law  would  be  an  uncertain  undetermined  rule,  and  lawyers  ' 
would  not  know  how  to  advife  their  clients.     I  (hall  therefore 
inquire  how  far  this  court  is  hindred  in  the  prefent  cafe  by  die 
fixed  rules  of  law,  from  purfuing  the  plain  intent  of  the  tef- 
tator,  which  was  no  doubt  that  the  conveyance  ihould  be  made 
to  the  heirs  males  of  the  body  of  Sir  Robert  the  great  grand* 
father,  and  not  to  a  female,  who  isi  heir  general  to  himfelf^ 
as  long  as  there  are  any  heirs  males  of  the  body  of  the  great 
grandfather. 

Firft  objedioo.       The  firft  obje Aion  infifted  on  was,  that  it  has  been  of^en  ad-« 
judged,  that  he  who  takes  as  a  purchafer  by  the  words  heir  of 
y.  5.  immediately,  muft  be  compieatly  heir  of  ^.  5.  and  that  no 
pcrfon  can  take  as  heir  whilft  his  anceftor  lives. 

I  anfwer.  That  this  maxim,  and  the  cafes  founded  upon  it, 
are  very  foreign  to  the  prefent  queftion ;  one  main  ground  of 
the  refolution  founded  on  this  rule  is,  that  the  term  i'Wr  in  a 
legal  fenfe  denoting  the  perfon  who  is  to  take  after  the  death  of 
an  anceftor,  cannot  be  ufed  as  a  proper  defcription  of  a  perfon 
whofe  anceftor  is  living,  for  the  terms  of  the  defcription  are 
not  then  verified.     But  in  this  cafe  they  arc  compleatly  verified i^ 
"^e  anceftor  is  dead,  and  the  perfon  who  alks  the  conveyance,  is 
.  heir  male  of  his  body,  and  as  fuch  he  is  allowed  by  all  to  be 
•  capable  to  take  by  defcent :  But  they  fay  not  by  purchafe.  .What 
l^rounds  there  are  for  that  diftin^on  will  be  confidered  here* 
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jtfier;  at  prefenti  fliall  cmly  obfcrve,  that  Edward  Bariham 
having  all  parts  of  the  defcription  verified  in  him,  his  cafe  is 
different  from  that  of  Chahner  v.  Bnuyer,  2  Leon,  70.  where  a 
devife  was  to  the  youngeft  fon  for  life,  remainder  to  the  heirs 
of  Ac  body  of  the  eldeft,  the  youngeft  died  in  the  life  of 
the  eldeft,  and  the  fon  of  the  eldeft  could  not  take.  Why  ? 
becaufe  he  anfwered  neither  part  of  the  defcription,  for  he  was 
neither  heir,  nor  heir  of  the  body  of  his  fadier,  while  he  was 
fiving  ;  and  this  obje&ion  will  hold  in  many  other  cafes. 

The  fecond  objefHon,  which  feems  to  ftand  in  the  way  of Secondobjec. 
natural  reafon,  is,  that  there  are  cafes  in  which  it  is  held,  that^o<>« 
none  can  purchafe  by  the  words  heir  male  of  the  My  tf  J.  S. 
■olefs  be  be  heir  general  as  well  as  heir  male. 

I  have  met  with  but  few  cafes  which  can  be  urged  with  any 
colour  of  reafon  for  the  proof  of  this  aflertion ;  one  is«that  of 
CnauUny.  CUrk^  Hob.  31.  in  which  it  is  faid,  ^at  when  the 
Hmitation  is  oiade  to  the  heirs  male  or  female  of  the  body. 
tbey  that  wiD  take  muft  have  both  words  verified  in  them,  (that 
is}  they  muft  be  both  heirs,  and  alib  heirs  male  or  female ;  and 
he  »'ves  this  reafon  for  it,  that  this  is  clearly  without  the  letter 
andintent  of  the  ftatute  of  JVeJlm.  %. 

In  anfwer  to  the  authority  of  this  cafe, 

1. 1  obferve,  that  this  was  not  the  point  then  in  queftion,  but 
only  an  c^inion  of  Hobarfs^  declared  incidentally  in  the  .argu- 
ment of  the  cafe,  and  therefore  ought  to  have  the  lefs  weight. 

2.  The  reafon  that  is  given  for  it  is  by  no  means  fatisfac- 
lory,  or  a  good  one  ;  for  the  ftatute  JVcflm,  2.  is  no  ways  per- 
tinent to  die  queftion.  The  whole  efFed  of  that  ftatute  is,  to 
prevent  the  alienation  of  eftates  which  before  were  confidcrcd 
at  common  law  as  fee-fimples  conditional,  and  alienable  after 
iflbe  had ;  and  how  this  is  applicable  to  die  queftion  concern- 
ing the  defcripuon  of  a  purchafer,  and  v.hcther  certain  words 
w31  be  fufficient  for  that,  I  cannot  inuginc.  I'he  ftatute  only 
governs  eftates  when  they  are  vefted,  but  meddles  not  with  the 
deferipttons  that  are  neceflfary  to  pafs  thofe  eftates.  The  words 
bar  male  of  the  body  ofJ.S.  were  certain  and  known  v/ords  of 
purchafe  at  conunon  law,  and  need  not  the  aid  of  the  ftatute  to 
make  them  fo. 
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.  By  what  Hobart  fays  afterwards  in  the  fame  cafe,  it  may 
I  be  concluded,  that  had  it  been  the  point  in  judgment,  he 
would  have  been  of  opinion,  that  a  man  might  take  oy  the  de- 
fcription of  the  heir  male  of  the  body  of  y.  S.   though  h?  is 
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Xiot  heir  general,  but  a  female  is  :  For  he  takes  aocke  tbat 
the  cafe  then  in  queftion,  the  heirs  main  were  not  reftraii 
to  any  body,  which  (fays  he)  might  have  had  fome  coloui 
bdp  from  the  ftatute  de  donis.*  This  great  man  could  not  [ 
over  his  own  aflertion  which  he  made  before,  without  fome 
morfe  of  judgment,  if  it  was  his  aflertion  ;  but  I  radier  t 
the  words  of  the  body  to  have  been  added  by  an  unfkilfiil  tr 
fcriber  of  the  copy.  So  that  upon  the  whole  I  think,  that  < 
of  CoujuUn  V.  Clerk  of  very  little  weight  in  the  prefent  quefti^ 
but  the  point  there  adjudged  is  doubtlefs  good  law. 

See  Hsr|r.  €•«.  Another  cafe  urged  for  the  plaintiff  is  SheUefs  cafe,  i  Co  i 
LittU  »4«  b.  vhich  is  tranfcribed  into  his  Co.  Litt.  24.  L  This  is  iw 
an  authority  (fuch  sis  it  is)  in  point,  tbat  one  cannot  tak 
a  purchafer  by  the  words  heir  male  of  the  body  of  J,  S.  ur 
be  be  heir,  as  well  as  heir  mak«  But  in  anfwer  to  th 
obferve, 

1.  That  this  point  was  not  adjudged  in  SbelUfh  cafe; 
onlv  the  argument  of  counfel,  wnich   the  court  in  delive 
their  opinion  took  no  notice  of. 

2.  The  authorities  in  the  margin  of  Go.  Lht.  which  are  1 
to  fupport  this  cafe,  are  moft  of  them  very  little  to  the 
pofe,  and  do  by  no  means  prove  it.  That  of  Hujfey  in  Bro 
Done  42.  makes  rather  againft  this  pofition  ;  and  mat  of  . 
374.  a,  is  only  a  (hort  fketch  of  Shelley* s  cafe,  and  the  lei 
be  rcgafded,  becaufe  it  difivrs  from  the  elaborate  report  of 
cafe  by  Coke* 

Having  thus  far  cleared  the  prefent  queftion  from  thefe 

great  authorities ;   there  remains  only  one    other,    whi 

(hould  not  think  very  material  to  be  tsiken  notice  o^  had 

the  counfel  for  the  plaintiff  thought  it  of  fo  great  momen 

to  defire  a  rehearing  upon  the  difcovery  of  it.     It  is  the  a 

Starling  in  this  court,  8  IV.  3.  and  was  thus :  A.  devifed  \ 

to  J.  8.  for  life,  and  then  to  truftees,  in  truft  to  convey 

to  the  next  heir  male  of  the.  teftator.     And  it  was  decreed, 

the  truftees  could   not  convey  to  the  next  male  reladoa 

caufe  he  was  not  heir,  which  was  certainly  right,  and  the 

point  refolved  in  the  cafe  of  Counden  v.  Clert^  and  in  tit 

jt/hjnhur/l^  which  is  cited  in  it ;  and  the  reafon  is,  dia 

words  hair  male  are  not  a  fufficient  defcription  without  add 

the  bo(fyy   and  they  are  not  anfwered,  unlefs  the  perfon  be 

heir  and  male  ;   nor  are    they  fufficient  to  pafs  an  eftal 

*   defcent,  any  more  than  by  piirchafe.     Indeed  in  cafe  of  a 

the  words  of  the  body  are  fupplied,  fo  as  to  make  it  an  e 

tail,  in  the  perfon  that  ts^es  it ;  but  then  the  perfon  thai 

take  it  muft  be  heir  as  well  as  male*. 

2  H 


HcviAg  now  gone  dirough  all  the  cafes  that  were  tirged  {qt 
l&e  flaintifl^  which  I  believe  are  all  that  could  be  urged  ;  and 
it  dpgtm  to  me  that  many  of  .the  points  in  them  are  not  per- 
jdaent  to  the  prdent  queffion,  and  thofe  that  were,  gratis 
iEO^  and  die  arguments  of  counfel,  without  grounds  either 
bom  reaibn  or  former  authorities  to  fupport  them ;  I  {hall 
now  piroceed  to  ibew^  that  a  man  may  take  by  limitation,  or 
fiurchafe,  as  heir  male  of  the  body  of  ^*  S»  though  he  be  hot 
heir  general,  and  that  for  theie  reafons. 

I.  The  law  allows  a  man  to  purchafe  by  a  fuificient  de- 
(cripdoiif  though  neither  his  Chriftian  or  furname  be  part^  of 
It,  and  diat  the  words  beir  maU  of  the  body  of  J.  S.  are  a 
fiuficient  defcripdon  of  that  particular  heir,  diough  he  be  not 
heir  general. 

2-  The  judicial  authorities  that  a  man  may  take  as  a  pur- 
f^fer  by  the  words  beir  male  of  the  body  of  J.  S*  without  be- 
j^g  heir  general,  greatly  over-balance  thole  ,that  hold  the 
contrary* 

JFiffly  As  to  die  firft  point,  it  is  fo  certain  a  principle  in  law, 
&Mt  a  man  may  purchafe  by  other  dcfcriptions  as  well  by 
his  name,  that  it  has  been  adjudged  the  words  abbot  or  bijlop 
of  a  certain  pkce,  w;oidd  be  a  good  dcfcription,  though  the 
name  of  the  perfon  be  nuftaken.  Co.  Lit.  3.  a.  But  to 
inake  a  good  defcripdon  there  are  three  things  requllitc,  all 
Which  concur  in  theprefent  cafe. 

I.  It  muft  be  true  ;  it  is  true,  that  Edward  BaMam  is  heir 
inale  of  the  body  of  the  teftator's  great-grandfather,  which  is 
manifeft,  becaufe  otherwife  he  could  not  take  an  cftate  by  de- 
icent  as  fuch,  in  cafe  the  great-grandfather  had  been  fcifcd  of 
it  ft)  himfelf  aMl  the  heirs  males  of  his  body,  which  all  allow 
he  would ;  and  why  He  may  not  by  purchafe  I  cannot  conceive, 
for  die  defcripdon  is  as  true  in  the  cafe  of  a  purchaib  as  a 
defceni,  and  why  fliould  it  not  then  be  good  as  well  in  the  one 
IS  the  other.  They  fay  the  ftatute  de  donis  aids  in  the  cafe  of 
defcent,  Init  not  in  purchafe ;  but  I  have  already  fhewn  that 
die  ftatute  does  not  at  all  relate  to  this  point,  for  it  iiicddlcs 
not  with  the  defcripdons  that  are  to  pafs  eftates  ;  and  there- 
^JMPe  if  beir  jnale  if  the  body  off,S*  be  not  a  fufficient  de- 
fcripdon, that  fpecial  heir  could  not  have  any  aid  from  the 
ftatute,  and  if  it  be  a  fufficient  defcription,  he  does  not  want 
.  the  aid  of  it.  And  the  prefent  cafe  is  the  flrongcr,  becaufe 
the  great-grandfather  was  dead  at  the  time  of  the  dcvife  ;  fo 
that  the  maxim  ^ m«/  non  eji  heres  viventis  is  not  in  the  way, 
iwt  all  die  words  are  immediately  verified  at  the  time  of  the 
devife.  It  is  faid  indeed,  they  are  not,  becaufe  the  male  s 
heir  ijqithts  cafe  \  biit  the  very  ftadng  of  this  matter  wi.l 
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•xpofe  it  as  contrary  to  common  fenfe  and  reafbn  ;  for  it 
is  manifeft  the  teihvtor  intended,  that  his  heir  generad  Ihould 
not  have  thefe  lands,  mUefs  he  Was  a  male  alfo,  and  therefore 
he  adds  thofe  words  to  reftrain  the  general  fenfe  of  the  word 
hiKf  and  to  confine  it  to  a  fpecial  heir«  If  lands  of  the  nature 
of  Bordugh  Englijh  at  common  law  be  devifed  to  my  heir 
according  to  the  cuftom  of  Bonugb  Engkjh^  by  this  the  tcftator 
muft  mean,  his  youngeft  fon  fhould  take.  But  to  prevent  the 
taking  in  this  cafe  they  would  have  you  ftop  at  the  word  heir^ 
and  wn  this  fpecial  heir  cannpt  t^e  ;  Hut  if  you  take  all 
the  words  together  then  he  may,  for  the,  words  the  tellator 
has  ufed  are  plain,  certain,  and  well  known  in  law,  to  defcribe 
the  perfon  the  teftator  manifcftly  intended  (hould  take  by  them. 

4,  The  f^cond  thing  recjuifite  tp  majce  a  perfeft  defcriptioit 
Is,  that  it  be  certain,  and  applicable  to  the  thing  defcribed  and 
no  other.  And  this  is  fo  m  the  prefent  cafe,  for  Edward 
Borkham  is  heir  male  of  the  body  of  die  teftator's  great-grand^ 
father,  and  no  other  perfon  is  fo, 

3.  The  third  requifite  is,  that  It  be  exprefled  in  propef 
Words^  This  is  not  always  neceflary  in  a  will,  but  here  they 
are  proper  even  in  the  cafe  of  a  will,  for  the  words  hein  male 
0fthe  body  are  the  proper  and  indeed  the  only  words  that  can  be 
ufed,  to  diftinguim  that  fpecial  heir,  from  the  general  heir, 
Sometimes  the  word  right  is  ufed  with  heirs^  but  improperly  in 
cafes  of  this  nature. 

Thus  you  fee  all  the  things  requifite  to  make  a  perfeft,  cer-t 
tain  defcription,  concur  in  this  cafe;  and  therefore  fmce  it 
has  been  proved,  and  indeed  cannot  be  denied,  but  that  a  mai^ 
may  take  by  any  other  good  defcription  as  well  as  by  name,  it 
evidently  follows  that  he  may  ^ake  by  this, 

Secondlfy  1  come  now  to  (hew  that  the  judicial  audioritiel 
that  a  man  may  take  as  a  purchafer  by  the  words  heirs  male  of 
the  body  of  J,  S.  though  he  be  not  heir  gen^,  do  greatly  overt 
balance  thofe  that  hold  the  contrary. 

ride  Saifc.  679.  ^^^  ^^  ^^^^  ^  ^^^  mention  is  that  of  Buriett  v.  Durdant^ 
Si'rT.  Jonci  *  »  V^n^  311.  which  was  adjudged  m  the  howfe  of  lords;  and 
9««  the  c^fe  of  James  v.  Richard/on  in  Pollexfen  457,  is  the  fame^ 

\  Lc  ^^32^.^^   ^^^  ^^^^  ^^^  *^^  '   ^  ^^  devifed  lands  to  A.  for  life,  re-r 

iayn.  350.       maioder  to  the  heirs  males  of  the  body  of  A^  now  living)^  and 

J  K:i>.  830,       for  want  of  fuch  iflUe  remainder  over  ;  and  it  was  refolved,  tha| 

there  paffed  in  cftate  for  life  only  to  A.  and  that  the  Remainder 

immediately  vefted  in  the  heir  male  of  the  body  of  A.  then 

Jiving  i  b^aufc  thofe  words  wc<^  a  fu^cient  defignati^  perr 

filtxe^ 


Hiltry  Term  3  Geo.  ^ 

InM^  who  was  intended  to  tike  %  smd  dixs  is  a  ftronger  cale 
than  the  prtfent,  becaufe  die  anceftor  being  alive,  he  could 
O0t  9a\Gdy  fpeaking  have  any  heir ;  but  thofe  words  being  ufed 
in  common  parlance  to  denote  die  perfon  who  would  take  as 
hAr  male,  if  the  anceftor  were  dead,  that  was  thought  fuffid- 
cnt.  As  for  the  words  now  livings  I  do  not  think  they  were 
fcrf  coiiiiderable  in  that  cafe,  for  they  onlyihew  that  the  tefta- 
tcxr  intended,  that  fome  body  nr^o  was  then  alive  (hould  take» 

The  cafe  cS  Long  v.  Beaumdnty  which  was  decreed  in  the  sWi1L1U|» 
Boufe  of  Lords,  Paf.  13  jfnn.  has  not  tbefe  words  now  things  **9: 
luid  yet  Mr  mats  of  n^  aunt  Longy  was  adjudged  a  good  defcrip- 
tion  of  the  perfon  that  was  to  take,  though  the  aunt  was  fKIl 
living,  and  confequcntly  he  was  neither  heir  nor  heir  male,  nor 
was  it  certain  he  would  be  heir  male  of  die  body  at  die  time  of 
her  death. 

The  cafe  of  Pjhu  v.  Mifordw2S  dius :  ( i  Fen.  372.)  Mck 
Mitford  was  feifed  of  the  lands  in  queftion,  and  had  ifliie  Robert 
by  nis  firft  venter^  and  Ralph  hyjane  the  fecond,  and  covenant* 
cd  to  ftand  feifed  to  the  ufe  of  his  heirs  males  begotten  of  the 
body  of  his  fecond  wife ;  the  queftion  was,  whcdier  Ralph  could 
lakcp  The  Judges,  to  fupport  the  intent  of  the  party,  raifed  a 
fine-(pun  nodon  of  a  refulting  ufe,  which  indeed  was  very  well 
laboured  by  them ;  but  Hale  m  delivering  his  opinion  mfifts 
iqxm  die  point  now  in  queftion,  and  argued  very  ftrongly  and 
clearly,  that  the  words  heirs  male  of  the  body  of  J.  S.  are  good 
words  of  purchafe ;  and  puts  the  cafe  of  a  gift  to  one  and  his 
heirs  female  of  his  body,  and  he  has  a  fon  and  a  daughter,  the 
daughter  (hall  take.  Litt.fe£l.  22.  And  by  feveral  other  cafes 
there  quoted,  he  iays  it  appears,  that  no  regard  is  had  whether 
die  fon  be  heir  of  the  hufband,  if  he  be  the  heir  of  their  two 
bodies ;  and  then  cites  a  cafe  which  was  adjudged  in  Queen 
£lizabetb*s  time,  which  feems  dire£Uy  to  the  prefent  queftion  : 
A  man  had  three  daughters  and  a  nephew,  and  he  gives  2000/. 
to  his  daughters,  and  his  land  to  his  heir  male ;  provided,  that 
if  his  daughters  troubled  his  heir,  then  the  devife  of  2000/.  to 
them  ihould  be  void ;  and  it  was  adjudged  that  the  limitation 
to  his  brother's  fon  by  the  naipe  of  heir  male  was  a  good  name 
(rf*  purchafe ;  ^and  fays  he,  this  agrees  with  Counden  wi  Clerk*% 
cafe,  in  Hobarf^ 

Thefe  reafons  and  thefe  authorities  n^ade  fo  ftrong^  an  Impref-^ 
lion  upon  Jufiice  ff^ld^  that  he  immediately  declared  himfclf 
convinced,  and  that  he  was  of  the  fa^e  opinion  with  Hale  ;  and 
for  my  part,  I  think  they  are  fufficient  to  fatisfy  any  reafonablq 
man. 

Trin.  8  rV.  ^.  In  C.  B.  rot.  X484,  Bahrv,  fFalL  J.  S.  by  his 
will  d^vifcd  biS  lands  "  to  Daniel  my  eldeft  fonj  ^;ind  to  my 

^*  heirs 
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^'  heirs  nuks  /or  evier ;  and  if  mjr  iieir  ihbuld  ise  a  female^  nijr 
^<  faid  heir  male  ihall  pay  my  heir  fcmale  12/.  /^r  annum,  'out  of 
^  my  lands,  I  mean  my  {heir  male,  for  ever/'  The  teftator 
difidy  and  J^amV/ died)  leaving  iffiie  one  daughter  only^  and  it 
Ifas  reiblvedy  diat  y9bn  the  brother  of  Daniel  fliould  take  .the 
iBftate  by  the  defcription  of  heir  male  of  the  teftator^  though  the 
y90T6&,rfhis  hcfy  were  not  in  ;  but  the  tefiator's  intent  appearing 
fo  plainy  tiiiat  an  heir  female  fliould  not  hinder  the  next  heir  mal« 
from  taking,  they  gave  judgment  for  the  male. 

S^CsYtfi.        Upon  the  uriiole  I  am  of  opinion,  ikzt  tint  words  icirs  maU  rf 
^»9.  ihfMy  rf  his  great  gran^atber  are  good  words  of  p^haie,  to 

ym  tlie  eftate  to  him  who  is  heir  male,  though  not  heir  general, 
l*  Bccaufe  common  fenfe,  natural  reafon  and  underftandiiig^ 
lUid  di^  jnanifeft  intent  of  the  teftator,  call  aloud  for  this  juftice. 
2*  Becaufe  the  legal  authorities  that  are  urged  for  the  cpn^rarr 
opinion  are  of  themfelves  but  of  very  little  weight.  3.  Because 
mt  refdutions  that  have  been  in  favour  of  this  opinion,  do 
greatly  over-balance  thofe  of  the  och^  fide. 

'  ^The  next  inquiry  is,  how  the  truftees  in  this  cafe  fliall  dxe- 
•  cute  their  truft.  And  it  muft  be  d>ferved,  that  though  (he 
tefbtor  dire6ls  the  truftees,  to  convey  the  furjdus  to  the  heirs 
finales,  in  the  plural  \  yet  tiiat  is  well  purfued  by  conveying  to 
the  heir  male  in  the  Angular  niunber,  and  to  his  heirs  nude  \  for 
lb  the  legal  fenfe  of  thofe  words  is,  as  was  refolvcd  in  &heUf% 
cafe.  And  it  is  moft  properly  exprefled  in  the  plural  number^ 
bccaufe  then  the  words  denote  bodi  the  perfon  to  take,  and  die 
eflate  to  be  taken.  Let  the  conveyance  be  made  to  the  perfon 
who  is  heir  male  of  the  body  of  the  teftator's  great  grandfiuher^ 
snd  the  heirs  male  of  the  body  crf'the  great  graniKither.  In  this 
Ifcilow  Ae  law,  which  executes  conditions  executory  as  near 
as  fliay  be,  where  the  words  cannot  be  ftri£Uy  purAied ;  and  a 
court  of  equity  ought  to  execute  trufts,  as  the  courts  of  law  da 
things  executory. 

Domintts  Rex  verfiti  Hunt  &  af . 

^iUwitmu       'T^HE  court  granted  a  mandamus  on  i  Gm.  c.  34.  direAed 

X  to  the  juftices  of  the  peace,  to  allow  thed^ndants,  be- 
ing conftables,  the  extraordinary  charges  in  providing,  carria^s 
en  the  late  expedition  i^to  Scotland. 
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Domiatts  Hex  viffiu  Theed. 

THE  «rk  it  dxctmmmUfiU  <afitndt  was  in  t  iuit/f«  lyrw  fefiwiiiiif^ji 
r^Bi&Mi  m$rum  generally^  and  hdd  to  be  ill  on  die  autho-  JJ^JJ^JS 
li^  ctRsxy.  G^ifp^  raf.  i  bi9.  ^diidi  was  iii  fvodkai  «f^>  a^^^m* 
fr9  rrfmrmaiUni  tt  ctrnmam  morum%  ^'^  ^  1^ 

• 

.  After  tf»e  writ  liad  been  opened  aadioiteced  of  JDecord,  it  was  L«eat  350. 
deliyered  out  in  oider  to  take  up  the  defendant  j  and  befoie  the  ^^ 
Ittum  die  defendant  moved  and  had  it  fuperieded }  for  the  court 
laid,  tbejr  could  judge  of  it  by  the  entry,  andllnce  it  appeared^ 
the  defendant  could  not  be  legally  detained  upon  it  if  be  waa 
taken,  it  was  proper  to  fuperfede  it,  to  prevent  the  man's  be« 
ing  refbaiflcd  of  bis  liberty  contrary  to  law :  That  the  intent 
tff  5  EUsu  c.  23*  which  dire^  the  writ  to  be  delivered  in  open 
court,  was  to  apprize  tbe  court  of  die  nature  of  tbe  caufe  a 
that  diis  was  now  to  be  confidered  as  a  writ  that  in^ovub 
fnuma%ntf  and  diey  were  not  to  wait  till  the  return,  till  all  die 
jnoonveniences  which  they  (hould  havp  prevented  by  not  iflii-* 
isg^  die  writ  bad  happened* 

DoBxinus  Ra  virfis  Eyre^ 

AScirefiieias  was  brought  to  repeal  die  grant  of  a  market  to  SON/kdt^ 
die  defendant,  fugg^tng  that  it  was  to  die  prejudice  of 
ffaeDuke  tiiRudand^  who  bad  a  market  within  four  miles. 

Upon  trial  it  was  ibund  ^^r^  Rege  on  the  ifliie  wbetber  die 
grant  was  to  the  prejudice  of  tbe  Duke ;  and  on  motion  m 
arreft  of  judgment  it  was  held  to  be  a  good  iflue,  though  the 
grant  ana  not  the  ufer  was  found  to  be  prejudicial. 

Then  it  was  objeded,  that  t\ic  fcire  facia$  was  brought  in  the 
late  Queen's  titne,  and  by  ber  demife  die  proceedings  abated^ 
diis  not  being  widiin  i  £.6.  c.  7.  on  ^m.  r.  8«  To  which  it- 
was  anfwered  and  refolved  by  the  court,  diat  this  is  an  ociginsi 
wri^  and  therefore  withinibc  i^ccal  words«    S4i^p  69^, 


Ddminos 
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Dominus  Rex  vir/us  Hamond. 

Cmmmutjh^a  TNdAment  for  that  the  defendant  tali  die  anno  et  loeo  ten  loadi 
MoAMtimviaut  jj^  of  ftniw  and  dung  in  communijhata  five  aha  regia  via  ptfiiit 
Lttoarj^*'      ^f  hcavit  et  ibidem  per  decern  dies  remanere  permifit^  ita  qusd  the 
cited  iniUdrewt  King's  fubje£bcouId  not  pafs. 
Hy 

On  demurrer  it  was  objeded,  that  the  place  where  the  nu« 
lancewas  committed  fhould  be  certainly  alledged,  whereas  here 
the  indidment  runs  that  it  was  laid  in  one  place  or  another;  and 
being  disjoined  by  the five^  the  court  cannot  take  communis Jirata^ 
and  aka  regia  via^  to  be  the  fame.     2  Roll.  Mr.  80.  pi.  4,  5. 

To  which  it  was  anfwered  and  refolved  by  die  court.  That 
jjlrata  ft^nifies  the  highway,  and  that  thefe  are  two  exprefltons  to 
denote  the  fame  place.  Spebnan  verhojlrata :  CowelTs  Interpreter^ 
Streetward  and  otreetgavel.  So  in  the  ftatute  of  Marleberge^ 
which  prohibits  diftrefles  in  the  highways,  it  is  NuUi  liceai 
diftriSfiones  facere  in  via  regia  aut  in  communijlrata :  In  the  glof- 
fary  at  the  end  of  the  decern  firiptores^  there  is  an  account  of 
fome  travellers  who  happened  to  lofe  their  way  \  and  the  ex- 
'  preffion  is,  a  publico  Jlratd  devianteSy  which  muft  certainly  mean 
the  highway.    The  court  therefore  held  it  well  enough. 

^  Then  exception  was  taken,  that  the  terminus  a  quoy  or  ad 

quem  the  way  led,  was  not  mentioned.  To  which  the  court 
anfwered,  that  in  indi£hnents  for  nufances  in  the  highway  it  is 
not  neceflary ;  for  the  highway  is  infinite,  and  leads  from  fea  to 
fea.  Latch,  183.  3  Keb.  89.  Rex  v*  Thon^on^  iq  ff^.  3^ 
There  was  judgment  pro  Rege. 


Dominus  Rex  verfus  Simpfon. 

A  aeer-fteakr  fX^HE  defendant  was  convided  upon  the  ftatute  3^4^ 
2*befi^"1*^'  JL  bfM.foT  dcer-ftealing,  and  the  convidion  fet  forth,  that 
pearance,  if  he  had  been  fummonedto  appear  before  thejuftices|  but  itdidi 
duly  fummoned.  not  appear  fae  ever  was  before  them. 

$eff.  Ctf.  346.  *^*^ 

90  Mod.  ft4S.  Exception  was  taken  to  this  by  ii^^/,  that  as  no  appeal  lies 
^iLc^r  8  ^"  ^^^  ^^^*  ^^  juftices  fhould  not  have  proceeded  in  the  ah- 
fence  of  the  party,  efpecially  where  it  may  end  in  9  corporal 
punifhment,  as  it  may  do  here  for  want  of  a  diftrefs ;  and  he 
cited  Sali.  56,  400.  and  Mawgridge^s  cafe  in  Kelyng.  And  at 
another  day  (on  confideration}  Parker  C.  J,  delivered  the  refo- 
lution  of  the  court. 

We 
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We  are  aO  of  opinion,  the  oflfender  Haf  he  conviAtd,  widi« 
ml  appearing.  The  ftatute  it  filent  as  to  the  method  of  pro« 
ceeding,  and  die  law  of  EngUmJy  it  is  true,  in  point  of  natural 
luftioe^  always  requires  die  party  charged  with  any  ofience  to 
be  heard  before  he  be  condemned  in  judgment ;  but  that  rule  S^*  >''• 
0uft  have  diis  exception,  unlefs  it  is  through  his  own  default :  '  ^  ^^^^ 
Were  it  otherwife,  every  criminal  might  avoid  convidion. 
The  law  being  fo,  the  magiftrate  is  bound  to  eive  fome  op-» 
portunity  to  the  party  to  appear,  and  if  upon  mch  notice  he 
neither  comes  nor  fends  a  firficient  excuie,  the  magiftrate  may 
proceed  to  judgment.  If  diia  was.not  to  be  allowed,  the  con* 
fequence  would  be^  that  the  offender  would  efcape  unpuniihed^ 
becaufe  he  would  never  appear  purpofely  to  be  convided,  and 
that  would  be  to  make  the  execution  of  the  law  depend  on  the 
will  of  the  oflfender. 

The  rule  af  taw  tiiat  has  been  objeAed  is  true.  That  a£b  of 
parliament  in  what  they  are  filent,  are  beft  expounded  ac* 
cording  to  die  uib  and  reafpn  of  the  common  law.  In  the  cafe 
ofhig^treafbn  (which  is  a  much  harder  Cafe  than  this)  the 
party  may  be  oudawed  for  his  not  appearing  and  then  he  is 
liable  (»  aO  the  pains  and  penalties,  as  much  as  in  die  cafe  of 
a  coiividion.  So  in  real  a£tions  if  the  tenant  makes  a  fecond 
default,  judgment  peremptory  is  given  for  the  demandant  to 
recova".  In  crimes  of  a  lelfer  nature  than  treafon  or  felony, 
and  in  perfonal  adions,  the  oudawry  expofes  die  party  to  great- 
er punifhment  than  if  he  had  appeared  and  been  condemned  in 
that  a£tion  ;  for  he  forfeits  thereby  his  liberty,  gooSs  and 
chattels,,  befides  other  difabilities  which  he  incurs.  In  cor-^ 
porations  if  a  member  of  the  body  be  fummoned,  and  do  not 
appear,  he  may  lawfully  be  removed,  i  Ffn.  19.  2  Kit. 
^i.     I  Sid.  14.     2  Sid.  97. 

It  Is  die  confhnt  pra£tice  in  this  court,  in  fctting  afide  judg- 
ments, granting  attachments,  Cffr.  to  give  notice  to  the  party 
to  come  and  make  his  defence,  and  if  he  negle^  to  make  his 
defence,  the  court  proceeds  againft  him* 

This  a£t  of  parliament  plainly  defigned  a  fummary  pro* 
ceeding^  and  therefore  the  proceedings  muft  be  guided  ac^ 
cording  to  die  fummary  proceedings  allowed  in  this  court. 
The  folemn  pr6ceedings  of  the  law  before  a  man  fhall  lofe  his 
life  or  lands  need  not  be  followed}  and  yet  in  thofe  cafes 
the  judgment  is,  that  he  ihall  forfeit  his  life  or  lands,  not  for 
the  crime  as  taken  pro  con/ej/o^  but  the  judgment  is  really  for 
liis  abfence.  The  proceedings  therefore  againft  a  man  in  hit 
abfence  are  not  againft  the  common  law.  Many  a^  of  par« 
liament  that  appoint  a  forfeiture  or  penalty,  do  not  give  the 
I  Jufticcs 


^ . 
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jiiftices  pofwr  to  briag  the  oStmdet  befon!  ftam#  l%tf«  Mr 
nutti/  o&ncts  a^inft  suSs  of  parUament^  which  are  meie  noa^ 
fcaikficei  or  iMglefb,  as  noc  putting  out  of  Ugbts,  (sTr,  NO110 
to  require  the  ofiender  to  be  brouriit  before  the  jufticet  and 
detainedt  will  be  a  ftrange  confeuoion,  ka  that  detainer  mmf 
be  acoounted  a  greater  punifliaieitt  dian  the  forfeiture ;  and  if 
in  fiich  a  cafe  £e  oflfender^  to  prevent  furdier  trouble^  wottkl 
fiuad  the  forfeiture,  why  ihiould  not  that  be  a  fuficient  audio* 
rity  for  tbe:.juftice  to  convid  him,  though  he  does  not  appear 
in  perfon  I  To  compel  the  offender  to  appear  WQnid  be  to*  no 
pufoki  .for  if  he  does  appear^  the  jufttCM  cannol  eooqiel 
liioi  to  make  a  defence* 

• 

Aa  objeAite  was  made  to  the  fummoiii,  dial  it  docs  not 

pardcularize  the  place  and  hour,  it  is  only  lu^/kmrninkusJUi 
ad  hoc  tempus  ft  bunc  bcum^  fed  difabf fidu  (Anfwer)  The 
defiHilt  .entered  by  the  juftices. implies  die  fummons  was  to  ap« 
pear  at  that  time  and  place^  for  otherwife  it  would  not  be  a 
defeult ;  and  where  the  Wiflature  has  given  a  power,  we  will 
Ivefume  the  juiftices  purme  that  power,  unlefs  the  contrary 
appears.  If  thev  did  not  make  a  proper  fummons^  they  are 
puni(bablc  fo^  it  oy  informatiott.    p9fi^  ktn  v.  JUi/igtdn^  JHSL 

■ 

Att  tttornejlii  As  for  the  Other  order  of  convifiion,  whereby  it  appears  the 
^^^Mfetmy  defendant  made  an  attorney  to  defend  for  him ^  we  think  that 
IU.  *  ^    '   is  ceitainly  goodf  for  the  offender  may  intruft  his  defence  with 

another,  and  the  juftices  oannot  enforce  him  to  appear  in  per* 

Ion.    Orders  coniSrined« 

Brampton  and  Crabb. 

After  the  In-  A  FTER  a  verdid  for  the  plaintiff  in  an  indebitatus  ef^ 
X^x^^tl  +^i^^>  *^  twenty-two  (hillings  dams^es  afldTcdi  the 
tJ^x,  CM  '  *oefen(&nt  came  into  court,  andfuggefted  upon  the  roll  ^^  qmi 
nike  no  fug-  ^  querms  nulla  mi/as  it  cufia^a  verjus  iffum  in  hoc  cafufuper  vs^ 
^ioo  «a  the   u  rtdlaum  ilhtd  rnuperan  dcbetjfid  bumiJlim  petit  idem  drfaidem 

**  quod  mifae  et  cujiagia  fua  per  ipfum  circa  d^enfionemfuam  in  hoc 
^  parte  expenja  perjudiciuni  fiujus  curiae  juxtaformam  Jlatuti  Jibi 
^  a^ndkir^r^  quia  dicit  quedj'*  (fetdng  out  Ae  ad  of  iJac.  t. 
r.  15.  inade  for  the  recovery  of  finall  debts  in  the  city  pf 
X#mftiy,  and  nrfiich  fubjeds  the  plaintiff  to  lofe  his  cofts,  ami 
jMiy  eoifts^  where  the  parties  are  cidzens,  and  the  damages 
under  forty  (hillings)*  Then  the  defendant  avers,  that  at  the 
lime  of  making  the  prdmifes  in  the  declaration,  et  femper  abinda 
hucu^i  he  was  and  is  a  freeman  of  the  city  <^  London^  re^ 
fidin^  within  the  city,  {vi%.  In  fuch  a  |art(h  and  ward)  ufing 
dte  ti^  0f  t  cooper,,  itid  that  (t^e  plamdf  w^  aJS&<i  i<  a  free* 


! 
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wan  itfi£ng  widiin  the  dtv,  viz.  bfc.  ofing  die  trade  of  a 
IttfiK^  and  that  the  caufe  or  aftion  arofe  within .  the  jurifdic«. 
tioo  or  die  cdiirt  of  confcience,  which  was  bdd  everjr  f/^idm 
jMlGlff  and  Saturday  every  week  fince  the  time  of  the  promife. 
at  likewife  avers,  that  he  was  indebted  to  the  plaindff  in  no 
more  than  twentj-two  fhiUiiigs^  and  that  he  has  expended  fa 
much  in  kis  defence)  nHuch- die  {rfatntiiF  oti^t  to  paj,  jttxtm 
firmamJIaitaiprMt. 

The  firft  ifmbk  upon  this  fu^gefti^m  was,  whedier  the  d6« 
fendant  fliolrid  ncit  hat^  made  it  b6fere  die  ead^  had  fo^fiur 
proceeded  as  to  a  verdid,  and  whether  it  was  not  a  matter 
pieadalde  to  the  jurifdidion  of  the  court :  But  upon  citing  a 
cate  al  Piwul  r.  WaUU^  in  B.R.  MUb.  ^W.  a.  where,after 
venCa  for  dUfff  Ailiilgs,  the  defeinUnt  ifiade  foeh  a  Aig-- 
ttftkn,  which  waf  argued  on-demurrer)  and  h^l4.  to  be  well 
fiiggefted  after  a  T^rdid,  th!^  f!>ft  difficulty  Winr  gdt  d^rtr.    ' 

B«t  dien  it  was  libjefbd,  that  it  appeared  (he  inq}ieft  was 
taiken  bv  debidt,  dbid  therefore  died^ndMt'iitodat  of  ^^eiurt 
as  ID  attpQfiiQfes  but  having  jitdgo^pot  agamt  bim»  .  Aft^  a 
deftuItdSeredm  be  lio  i-eptefObd     SaJJt.  it6.     i  ml  Cdl  u 

Fmvthis  laft  reafon  die  court  hdd,  diat  die  defendant '  coull 
not  be  received  to  make  the  fuggeftion,  and  fg  the  plaintiff 
kad  judgment. 


1' 
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3  Georgii  Regis.     In  B.  R. 

Thomas  Lord  Parker,  Chief  Jufiice, 

Sir  Littleton  Powys,  Knf,        f 

Sir  Robert  Eyre,  Knf,  \yu/lices. 

Sir  John  Pratt,  Knt.  J 

Sir  Edward  ^orthey,  Kat.  Attorney  Generah 

Sir  William  Thompfon,  Knt.  Recorder  ^Lon« 
don.  Solicitor  General, 


Dominus  Rex  verjks  Barnes. 

Tlie  feAoot  j4  b  boiuid  out  by  the  juftices  to  B.  who  affigns  him*  to  C% 
moot  fietifidt  ^^l^  and  the  feffions^  reciting  the  fpecial  matter,  adjudge  tho 
«f  tn  a^pra^ce  affigmnent  voi(4  and  order  him  to  be  returned  to  B% 

%l£^^\n^       PiT  <kriam  :  The  feffions  had  no  power  to  judge  of  the  va* 

ll.  no.  lidity  of  a  deed,  or  to  hinder  a  man  from  affigning  his  appren^ 

R     ^  "1*   ^^^'      '^^  covenant  to  provide  for  him  is  wcU  performed, 

|0i?*i^  219.   ^  ^^  perfon  to  whom  he  is  bound  ailigns  him  to  another  to 

provide  for  him.     And  apprentices  bound  out  by  juftices  may 

be  affigned  as   well  as  others*      Wherefore  the  order  v^aa 

fluaflwlt 


Frclfcwatefv 
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'  Frefliv^ter  vtrfia  Eaton. 

oCURE  facias  on  a  recognizance  in  die  marfbaFs  court,  to  On  a  ntofpu* 
*^  fiirrender  the  principd  to  the  gaokr  of  the  palace  court,  if  ^*^^  Ukf^^T 
ke  ftottkl  be  condemned.     Error  of  that  judgment,  and  affirm-  court,  if  theyio* 
ance,  and  upcm  that  the  bail  rendered  die  principal  to  the  King*s  ceedingsarem. 
Biacby  the  whole  proceedings  being  removed  thither.  STSiItoLy* 

Wtbcrc 

Wbkakir  Serjeant  infifted,  that  this  is  no  performance  of  the 
conditicMu 

C*  J.  tJpon  die  fiirrehder  to  the  marfhal's  court,  non  conftat 
K^die  ofllc^  Ait  ^Tt  is  any  charge  againft  him  there,  andf  by 
duut  means  he  wiB  be  difcharged ;  and  if  he  be  furrendered 
there  he  muft  be  removed  to  this  court ;  it  will  dierefofe  be 
kaft  trouble,  to  furrender  him  here. 

Eyre  J,  The  render  ought  to  be  where  it  will  be  moft  eflFec- 
Xfui. 

Prait^J.  A  condition  to  re-enfeoffis  performed  by  leafe  and 
releafe,  Cf.  LH.  207.  a.  i  RoL  Ahr.  426.  Carter  88.  PUnud. 
y*  «•  156.  h.  Condidon  to  pay  money  is  performed  by  cat]iiing 
It  to  be  paid.  The  intent  of  the  condition  in  this  cafe  is  an- 
swered by  the  defendant's  being  in  prifon  to  anfwer  the  plaintiff^s 
demand  I  and  many  cafes  of  conditions  there  are,  where  the 
hw  has  never  required  a  ftrid  performance  according  to  the 
letter  of  the  condition,  provided  the  intent  of  the  condition  be 
anff^cried. 

tir  Qtrsam  :  The  render  is  good^  and  a  good  performance 
<f  the  condition. 


Dominus  Rex  vetfus  Poland. 

f^HESHTRB  Serjeant  moved  for  treble  cofts  againft  the  pro-  wheit  treble 
^  fecator  of  an  indidment  againft  the  defendant  for  ufing  the  ««>^  ■«  '<»  *^ 
thAi  of  a  glover,  upon  an  affidavit  diat  he  was  a  foldier,  and  r^^Xut^r  for 
difbanded  upon  the  peace  of  Ryjwicke^  by  virtue  of  the  ftatute  •  matter  not  ap- 
10 1^  II  JF.  ^.  c.  II.  which  ena6b,  "That  die  foldiers  tim^  CiJ^Vhew^rt 
•*  ihall  be  taken  as  if  aftually  fcrved,  and  if  they  be  indided  wm  gWe  *iwe 
**  they  fhall  be  acquitted  on  the  general  iffuc,  and  recover  tre-  to  fuggeft  the 
••  bk  cofts.**  ^P*"**  '"•^'^ 

Vol.  I.  E  Th» 
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Hill.  5  Geo.  i.      The  doubt  in  this  cafe  was,  how  thefe  cofts  (hould  be  come 

ra/  v'.^Gx^er*^  ^^  whcthcr  bjT  rulc  of  court  upon  the  affidavit  or  by  a  fuggef- 

tf/*,  where  de.   tion  of  the   matter  .upon  the  record ;  and  for  this  purpofe  he 

fuefaTaahT     ^"^^^^  ^^^  ^^^^  ^^  Walker  V.  Sir  Philip  Egert$n^  Hilary  7  W.  3. 

mu&r  tbe  ktn-  There  the  defendant  was  colledtor  of  the  land-tax,  and  the  plaf  n^ 

finton  turnpike  tiff  being  doubly  taxed  as  a  non-juK)r,  and  diftrained,  brought 

^d a'      ^"  Indebitatus  affumpfit  againft  the  colle£lor  for  the  redemption-* 

quitted,  they     moncy.     And  though  nothing  of  this  appeared  upon  record,  yet 

vere  allowed  to  on  affidavits  of  the  fa6l  the  court  direded  a  fu^geftion  to  be 

iUewmoa.         niade,  "  Sluia  conjlat  curiae  Juper  examinationem  quody  Wr.  idea 

conftderatum  eft  that  the  noniuit  be  recorded^  and  the  defendant 

recover  treble  cofts.  , 

,  Bateman  v.  Wallisy  Trin.  -9  W.  3.  in  B.  R.  ret.  588-  That 
was  an  Indebitatus  ajfumpfit  for  a  caufe  arifing  in  NewcaftUj  and 
a  verdi^l  under  40  s.  The  cuftom  of  NewcafiU  was  fuggefted^ 
that  the  plaintiff*  fhould  not  recover^  but  pay  cofts ;  and  To  was 
Ae  cafe  of  Brampton  v.  Crabby  HiL  3  Geo.  Upon  the  authority 
of  which  cafes  the  court  ordered  a  fuggeftion  to  be  made,  not 
quod'conjiat  curiae  fuper  examinationem^  but  quod  cotiftat  curiae  fu^ 
per  facramentum  duorum  credibilium  tejlium  quodj  hfc.  and  t}ien 
awarded  the  cofts.     f^ide  2  Fent.  45.  contra. 


Woodcock  and  Elpington* 
"'''*' •''a^u"*'"    J^^RNALL  Serjeant  moved  for  a  rulc  for  50/.  againft:  the 

ty  againft  the         f    J  -,     ,  ''in  **«•_.        rwT  ^     r 

manhai  on  8  &  "^  .maruial  upon  the  ftatute  8  c^  9  W.  3.  c.  26.  for  not  giv- 
9  w.  3.  c.  26.  ine  a  note  tcftifyine  the  defendant's  beine  in  his  cuftody. 

ftall  be  recover-       &  /     &  6  / 

Per  Curiam  :  The  ftatute  does  not  give  us  any  power,  it  only 
fays  50/.  fliall  be  forfeited.  This  negleft  is  a  contempt  to  the 
cu>urt,«and  therefore  the  marihal  may  be  puniflied  as  ufed  to  be 
before  tliis  ftatute.  You  had  a  rule  for  him  to  ow^  his  prifoner,  H 
he  did  not  the  court  puniftied  him  to  the  plaintiff's  fadsfa^lion. 
The  ftatute  does  not  preclude  us  from  puniftiing  him,  but  only 
gives  the  plaintiff  50/.  as  a  further  fatisfadHon.  The  penalty 
may  be  recovered  by  bill  againft  the  marflial,  but  it  is  not  in 
our  power  to  make  him  pay  it  in  a  fummary  way.  The  chief 
intent  of  the  ftatute  was,  that  fuch  note  from  the  marfhal 
{hould  be  gQod  evidence  in  cafe  of  an  efcape,  to  prove  that  the 
^defendant  was  at  that  time  in  aftual  cuftody.  Take  a  rulc  for 
:    the  xnarflial  to  acknowlege  his  prifoner. 


ed. 


it 


Dominus 
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■ '  pominus  Rex  verfoi  The  iuhabitants  of  St.  OlaVes  Juty. 

jf  Is  bound  to  B.  a  cobler,  who  kereps  a  ftall  in  one  pariih^  ^oble r*8  ^aii 
"  •  lies  in  another,  and  the  boy  in  a  third,  and  the  fefflons  ^^  ^^^^r^ 
adjudge  the  fettlemeht  where  the  ftull  is,  becaufe  the  fervice  mw^  »  ^^    - 
was  there.  Car.  of  Set.  vJ 

Ren*  Si*  pU 
io6* 

Per  Curiam:    The  boy  has  gained  no  fettlemcnt  in  either  Seflr.Caf.it  5, 
of  Ae  three  pariihes,  for  the  ftall  is  rtot  fUfHcient  to  give  himP^-  "»• 
one,  the  mailer  lying  in  another  parifh.     Order  quaihed^     Sec   **^  ***' 


Between  the  pariihes  of  St  Andrew  and  St.  Brides* 

ORDER  of  feffioni  for  the  removal  of  a  wife  and  diree^'^  •  7'^« 
children  from  the  parifli  of  St.  Andrew  to  the  parifli  of  ft.  rXMa^aod  hit 
Brides j  fetdng  forth,  that  A.  about  twenty-three  years  fince  mar-  found  the  tii^ 
ricd  B.  and  Mved  with  her  five  years  in  the  parifli  of  St.  Brides j^\^^ ^^^ 
and  had  by  her  four  children,  two  vrfiereof  were  dead,  and  the  long  time,  iht 
other  two  provided  for.     That  at  the  end  of  five  years  ht  went  thildreo  of th« 
away  from  her,  and  married  another  woman,  with  whom  he  ^^^^^^/^ 
lived  fomewhere   in  England  ;  but  that  he   never  faw  his  firft  the  wife*!  fettle- 
wife  B.  from  the  time  of  his  ffoing  aviray.  ft^ent  where  the 

B.  after  the  feparation  (having  heard   nothing  for  a  long  cited  in  An- 
timcof^.)  married  a  fecond  huflband,  by  whom  me  had  eight  J[^»*  ^' Seo; 
children,  in  the  parifli  of  St.  Andrew^  who  all  went  by  the  name      *  *'^* 
of  the  fecond  hufl)and,  five  of  diem  arc  dead,  and  the  other 
three  furvive.     And  the  feilions  prefuming  that  the  fecond  q;iar- 
riage  of  the  wife  is  void  ab  initio^  adjudge,  that  her  fettlemerit, 
and  that  of  the  three  children,  is  in  the  parifli  of  St.  Brides^ 
where  the  firft  huft)and  lived,  as  deeming  the  children  the  legi- 
timate iflue  of  the  firft  marriage. 

The  court  quashed  the  order  as  to  the  children^  and  confirm- 
pd  it  as  to  the  wife. 

Ftrft^  Becau{^  the  fecdnd  inafriage  and  living  with  the  fe* 
cond  huftmnd  in  St.  Andrew^%  was  void  ah  initio  \  and  therefore 
the  place  of  her  fettlemcnt  where  the  firft  hufl}and  lived. 

Sectmdlji  It  being  adjudged  that  the  firft  hufband  h^d  no 
acccfs  for  fevcnteen  years,  no  prefumption  ftiall  be  admitted  but 
that  thefe  are  the  children  of  the  fecpnd  marriage  $  and  th«y  not 
being  born  in  the  parifli  of  St.  Brides^  nor  having  ever  inhabited 
there  forty  days,  (:an  hs^ve  no  fettlement  in  St.  prides. 

£  2  1  JtLiL 
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I  Roll.  Abr.  35 J.  ^/.  I.  8.  pL  4.  5.  BraSl.  lib.  5. /i/-4i7» 
C<?.  L/t^  123.  b.  2  ^«iZ.  -/^^r.  356.  Cro.  Jac.  541.  F/tf^y 
lib,  i^  c*  15.  4)  5*  Bra^ovy  lib.  i.  r.  9.  4.  C?.  Z^'//.  244*  am 
Salk.  123,  483.  7  //.  4.  9.  All  which  cafes  were  quoted  to 
prove,  that  improbability  will  baftardize  the  iflue,  and  there* 
fore  it  was  argued  afortiori^  that  impofiibility,  which  was  found- 
in  this  cafe,  would  baftardize  alfo. 


DomlnusRcxv^r/ui  Foley  and  H^ley. 

Trial  at  bar  TNformation  for  taking  31.  /^d.  for  KCgiftrmg  a  warr^tof 
fonfidwatioTcf  L  attorney,  contrary  to  the  lottery-aft,  which  fays,  it  (hall  be 
theconfequencetentred  without  fee  or  reward,  and  all  perfons  offending  (hall 
of  a  conviaion    jje  incapable  to  hold  any  place. 

up6n  an  intor-  *^  '  "^  ■       , 

The  defendants  moved  that  they  might  have  a  trial  at  bar  $ 
for  though  the  queftion  feem^d  very  (hort,  whether  th^  toolc 
the  fee  or  not;  yet  the  cpnfequence  was  very  confideraUe,  the 
defendants  are  auditors  for  life,  and  that  is  a  freehold  of  ydiich^ 
they  will  be  divcfted  by  a  conviction  upon  this^  informaticm^ 
Pajch.  9  Annae  Regina  v.  Harcourty  Scire  facias  to  repeal  l^ttera: 
patcnts,  and  there  a  trial  at  bar  was  had.  Sid.  420*  The 
crown  it  is  true  may  fue  any  where,  but  when,  they  have  coin* 
menced  their  fuit,  it  is  in  die  power  of  the  court. 


xnitioji* 


On  the  other  fide  it  was  iniifted,  that  the  court  could  not 
take  notice  of  what  would  be  the  confequences  of  a  convidion  i 
that  the  queftion  was  fliort,  and  the  onus  probands  upon  the 
crown,  who  might  try  it  where  they  pleafed. 

Pcwysy  Eyre  and  Pratty  were  for  a  trial  at  bar  5  but  the 
chief  juftice  faid  the  defendants  ought  not  to  pray  a  trial  at  bar 
in  an  ifTuable  term.     A  trial  at  bar  was  granted  for  next  term« 


Stutter  verfus  Frefton.    In  G.  B. . 

^huTchwaracns.  T^Rohibition  was  granted  to   the  fpiritual  court,  where  it 

47  ^^^  libelled  againft  the  defendant^  for  not  appearing  to 
uke  upon  him  the  ofHce  of  churchwarden,  though  thereunto 
appointed  by  the  ordinary.  And  it  was  heldj^  that  though  the 
pariftiioncrs  and  parfon  negleft  for  ever  fo  long  to  chufe  church- 
wardens, yet  the  ordinary  has  no  jurifdkSbion  i  for  churchwai^- 
dens  were  a  corporation  at  common  law^  and  they  are  diferent 
from  ^ueilmen^  who  were  the  creatures  of  the  ie£ormation»  and 

%.  came 
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in  by  canon  law.     The  89th  and  90th  canons  fay,  that 
churchwardens  (ball  be  chofen  by  the  parfon  and  pariihioncr$> 
and  if  they  difagree,  dien  one  by  the  parfon  and  the  other  by 
the  parifhionerS)  tt  aB§qmn  «•»  erimt.     Per  Curiam :  The  pro-  1  Vcn.  115. 
|>er  way  is  to  take  a  mandamus  i  B,  R. 

Denny  verfiis  AfliweB.    In  C.  B. 

APrcAibition  was  denied  to  a  fuit  in  the  fpiritual  court  for  Cannnt  marry 
marrying  his  wife's  fitter's  daughter,  though  cafes  were  ^^'VBmn*. 
quoted  where  fuch  a  marriage  has  been  held  lawful.  Moor  907.  eccI.  Law.  43  j. 
a  Kit.  551.     I  Sid.  434,      I  Af$d.  25.      2  Lev.  254.  contra. 
2  Vint.  12. 

Sir  Robert  Salifbury  Cotton  ^7m/ Davies.     In  B.  R. 

T  TPON  nonfuh  iltaus  returned  to  a  mandamus  to  fwear  Whercapowtr 
XJ  the  plaintifFa  capital  burgefc  of  Denbighy  the  jury  find  ^^^.^if^'^  ,^ 
a  ipecial  verdid»  That  by  the  charters  there  arc  to  be  two  bai-  number,  fuz- 
Xxtkj  two  aldermen,  and  twenty-five  capital  burgcfles  ;  and  the  ''"f^^*^*"^|^^ 
dirdKcm  bow  the  capital  burgeifes  are  to  be  elcdcd  is  in  thefe  p^J^Knce  o'ni>  U 
words ;  **  And  if  it  happen  any  of  the  (aid  capiul  burgcfles  to  rcquirtte,  and 
^  die,  or  be  removed,  then  it  (hall  be  lawful  for  the  bailifl^,  notjhcir  con- 
^  aldermen  and  capital  burgcfles  for  the   time  being,  or  ^  ^  l^.  Rsym. 

major  part  of  them^  ^crum  unum  ballhorum  et  unum  alder--  1236. 

numnorum  duos  ejfe  volumusy  to  eledl  another."  That  2^ytme^ 
1  Geo.  there  was  a  vacancy  by  the  death  of  7.  S.  and  ATichacl' 
mas^day  following  the  bailiflFs,  aldermen  aiid  burgcfles  met  and 
proceeded  to  an  ele^on.  That  the  two  bailifl^  and  the  major 
part  of  the  capital  burgcfles  gave  their  votes  for  the  plaintifl^ 
and  the  two  aldermen  and  the  reildue  of  the  capital  burgeflTes 
voted  for  another. 

.    Lutwjehi  pro  qmr*  argued,  that  the  quettion   in   this  cafe  is 

only.   Whether  upon  the  words  of  the  claufe,  Riorum  unum 

tdUsv&niM  it  unum  aUertnannormn  duos  eJfe  volumusj  the  confent 

of  one  bailiff*  and  one  alderman  to  every  elc<5tion  be  rcquifitc, 

to  make  it  good.     And  he  took  the  negative  of  the  queftion  ; 

and  argued,  that  the  charter  only  required  their  prefcncc  ;  for 

if  it  fhould  be   thought  that  the  eledion  cannot  be  without 

dieir  confent,  it  would  be  in  a  manner  to  veft  the  whole  power 

of  eledion  in  them  two  ^  which  the  charter   never   intended* 

In  the  common  cafe  of  a  quarter  feflions  a  juftice  of  the  gtio^ 

rum  muft  be  one,  but  yet  the  nA  of  the  majority  binds  him. 

I  In^,  250.      I  RoU.  Mr.  5^4.     Hoh.  21  !• 


E  5  aejhjre 
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Chijhfre  Serjeant  centra.  Uidefs  there  be  one  bailiiF  and  one 
alderman  confenting^  there  can  be  no  eledion.  What  fig-!- 
nifies  their  prefence,  if  they  difavow  the  election  ?  There  is 
Serjeant  Wbitaktr^%  cafe,  HiL  3  Anna^  Salk.  434.  By  the 
charter  of  Ipjwich  power  is  given  to  the  baiUfFs,  burgeffes  an(| 
commonalty  to  remove  the  recorder,  quorum  the  two  bailiffs 
duos  effi  volumuj.  Upon  a  mandamus  to  rei^ore  Serjeant  IVhit-- 
aker^  they  return,  that  he  was  removed  by  the  bailiffs,  bur- 
gaffes  a^d  commonaltyii  the  two  bailiffs  being  prefent )  and^  it 
was  obje(9:cd  and  adjudged,  that  their  confent  was  as  neceflary 
4ts  their  prefence.  3  A^d.  3^  If  they  are  prefent  and  diflen^, 
bow  can  the  el^dlion  |;>e  faid  to  be  by  then)  I 

C.  J.  This  is  like  the  cafe  of  the  city  of  London^  where  the 
mayor  and  copimon  coyncil  have  power  ^o  do  afts. ;  and  yet  the 
Z&.  of  the  majority  of  the  common  council  is  gdod,  though  the 
mayor  diffents.  In  this  cafe  there  is  nothing  required  but.th^ 
prefence  of  one  bailiff  and  one  alderman  ^t  every  eleftion, '  anU 
they  have  no  negative  voices  ;  to  which  the  reft  of  the  cour^ 
agreed,  and  ^  peremptory  mandamiu  was  granted. 

JsTewman  verfus  Holdmyfaft,     Mich.  3  Geo.   rot.  194. 

r?^"««l«iL*     T7*  Jcilmcnt  for  lands,  acetiam  pro  communia  pajlura.     And 
anuraelene-,     X—/  ^^^^^  vcrdift  for  the  plaintiff,  it  was  moved  in  arreft  of 
jiiy,  if  joined   judgnient,  that  it  ought  to  have  been  mentioned,  what  fort,  of 
rjthotherland*.  ^QjnjjjQ^ :  becaufe  an  egefhnent  will  not  lie  for  all  forts,  fuch 
as  common  ptir  caufe  de  vicinage^     And  that  a  commoner  can- 
not maintain  trefpafs,  and  much  lefs  an  ejedhnent.     And  Con, 
Lift,  \^ h.     Bro.  Common  7.^.     Trefpafs  zi'^.     ITriz;.  143.     Cro^ 
Car./^tjZ.     I  Lev.  212.  were  cited. 

Sed  per  Curiam :  After  a  verdift  it  (hall  be  intended  to  be 
fuch  common  for  which  an  eje£hnent  will  lie,  as  common  ap«» 
pendant  or  appurtenant.  And  the  general  expreffion  of  commoi^ 
muft  relate  to  that  which  is  moft  ufual,  juft  as  the  word  tenure 
imports  a  tenure  in  focagc.  Fines  and  recoveries  are  de  eom-^ 
munia  pajlura  generally,  i  Cro,  301.  3  Keb.  738.  I  Jon* 
315.  Mich.  I  Geo.  Cavev.  Hunt^  in  the  Exchequer-thamberj 
tfhis  objeftion  was  over-ruled.  He  that  has  poneffion  of  the 
Jand  has  poffefSon  of  the  common,  and  the  flieriff  by  giving 
poflefEon  of  one,  executes  his  writ  as  to  the  other.  * ' 

A^.  B,  This  was  not  a  motion  in  arreft  of  judgment,  but 
came  from  C.  B.  by  writ  of  error  to  B.  R,  where  ihe  judg- 
ment was  affirmed. 

Trinity 
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3  Georgli  Regis.     In  B.  R. 

Thomas  jL^ri  Parker^  CJbief  Jujlicc. 

Sir  Littleton  Powys, ,  Knt. 
Sir  Robert  Eyre,  Knf. 
Sir  John  Pratt,  Knt. 

Sir  Edward  Northey,  Knt.  Attorney  General.  . 

iS/r  William  Thompfon,    Knt.-  Recorder   of 
London^  Solicitor  General. 


Dominus  Rex  verfm  Major*,  &c.  Norwic'. 

PAG  E  Serjeant  moved  for  z  fuferfedeas  to  a  mandamia  di-  when  a  mafida- 
refled  to  the  mayor,  aldermen  and  common  council,  to«"*''s*^'*^<^^*^^^*> 
go  to  the  eleftion  of  a  town  clerk,  upon  an  affidavit  that  \^^  *j^^JJ"  ^jj^^ 
flie  writ  was  inrf-direfted  ;  for  it  was  neither  to  the  corporation  have  not  aright, 
by  the  corporate  name,  nor  to  the  mayor  and  ^aldermen  only,'  ^^^  court  will 
in  whom  the  right  of  election  was.     And  the  court  faid,  they  ^^^^  ^^^'^  l^i, 
itould  not  ejtpe^  a  return  to  this  writ,  which  was  directed  to  dc.JinAaJrtvk's 
the  common  council,  who  had  no  right,  but  grant  Tifuperjedeas  '^°' 
^ia  improvidi  emanavit.     But  upon  propofais  of  trying  the 
fight  in  a  feigned  ifliie,  i\o  fuperfedeas  went. 


£  4  Dominus 
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Dominus  Rex  verfus  Pcrcivall  &  al*. 

The  fcffiofts       •^RDER  of  feffions  reciting,  that  the  parifli  of  J.  is  not^ 
may  by  virtue    y^  ^\^\^  ^^  maintain  its  own  poor,  nor  any  other  parifh  with- 
charec  pariflics    '^^^  ^^^  hundred  to  contribute  ;  therefore  the  juftices  at  the  fcC- 
outofthehun-  fions  tax  Other  parifhes  in  another  hundred  within  the  (amc 
dred  towards  the  county  to  the  relief  of  the  poor  of  the  parifh  of  A. 

maintenance  of  J  .    r  t      r  . 

the  poor  within 

before  two  y^  Reeve  moved  to  quafli  it,  and  infiftcd  that  die  43  Eliz,  f .  2. 
ilicet  have  ad*  &  ^^  gives  no  authority  to  the  feffions  to  charge  people  out 
i"uS^' u'nJ^*  of  the  hundred,  tUI  .two  juftices  b»vc  inquired  whether  any 
sble*  parifli  in  the  hundred  can  contribue.     The  firft  application  to 

be  t^  two  juftices,  and  the  fecond  to  the  feffions, 

Saik.48o,  C.  Ji  I  do  not  fee  to  what  piupofe  it  would  be  for  the  two 

juftices  to  make  zj).  order,  qnly  to  adjudge  th^t  no  parUh  with- 
in the  hundred  is  tble  to  'contribute.     We  will  prefume  Ac 
feffions  is  fatisfied  of  that,  and  if  the  two  juftices  ihould  n^dce 
fuch  an  adjudication,    yet  the  feffions  muft  inquire   into  the 
truth  of  it ;  and  if  no  order  appears  which  charges  any  parifli 
within  the  hundred,  it  is  a  fuiScient  ground  for  die  feffions  to 
afi.   This  is  like  the  cafe  .6f  apprentices  bound  out  by  juftices  : 
*  for  there,  if  there  be   any  difagrecment,  the  mafter  and  fer* 
vant  may  go  before  two  juftices  to  make  an  end  between  thcm^ 
Se^ona  haf  an   ^^^  ^^  ^^  juftices  cannot,  then  to  the  feffions  :  But  yet  it  has 
original  jurif-     never  been  held,  but  that  the  feffions  has  an  original  jurifdic* 
^jOion  to  d£f-   ^jon,  and  the  parties  are  intided  to  be  heard  at  the  feffions, 
ticeiT  *^"°'*  tho'  they  never   went  before  two  juftices.       Salk.  67,  68, 

I  -Vm.  174*  SaUt.  4:91.  In  this  cafe  if  die  juftices  had  charged 
any  pariin  within  the  hundred,  that  would  have  ftopped  the  (ef-^ 
ilons  from  proceeding ;  and  the  fufficiency  of  the  hundred  de- 
pends on  this,  wbe.tbex  two  juftices  have  ever  charged  the 
nundred.  If  the  two  juflices  do  not  think  the  hundred  able^  (that 
is)  if  they  do  npt  acyuidge  it  fo.  If  two  juftices  fi^puld  a«U 
judge  the  hundred  not  ame,  yet  if  other  two  juftices  ^jud« 
th.e  contrary,  their  charge  would  be  good,  and  the  feffions  Sb 
oufted  of  their  jurif4i^Qn  notwithil^ding  di«  firft  adjudicar* 
tion. 

Byre  J.  Here  are  two  jiirifdiftions,  that  of  die  two  jufticcta 
tfid  that  of  the  feffions,  and  both  are  original  jurifdidionaA 
They  are  di£[erent  in  all  rcfpe6b,  for  the  two  juftices  have  nQ 
power  out  of  the  hundred,  nor  the  &$ons  within  it.  Tbi^ 
need  be  no  appeal  from  an  adjudication  of  two  juftices,  fo^ 
A^  would  be  to  appeal  ftom  a  nullity.  Order  confirmed. 
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The  Paiiflies  of  South  Sydenham  and  Lamerton, 

y^{LD £ £^  of  two  juftices  for  the  removal  of  A.  and  his  wife  Takinganentim 
\J  from  the  p^  qiLmnt^n  to  the  parifli  oSSauth  Sjdmbam^  ^^TH^^ii 
wSutm  thecalewasfpeciallyftated.  That  about  27  years  (ince  fettiement  tho*^ 
the  modier-in-law  of  ^.  dying,  he  entered  into  a  term  of  years  •*  ^«  "» '^^ 
in  South  Sydenham  in  the  right  of  his  wife,  and  lived  upon  it  two  Vf^mi^ 
jtars,  but  never  took  out  adminiftration  to  the  modier.  tenements  mt, 

king  together 

That  at  the  end  c^  two  years  he  removed  to  Lamerton^  and  i'n^iiSi^^ 
took  a  lea^  for  99  years,  determinable  upon  diree  lives,  at  the  nitm. 
jcarly  rent  of  7/.  10  s.  whereof  4/.  10  s.  lay  in  South  Sydenham^  ^hUd^'  gg** 
and  the  refidu*,  and  9i£o  the  m^fluage,  lay  in  Lmmrton^  where  Seti.tnd  Reiu 
/.  has  lived  fot  25  years.    That  die  premifles  were  of  the  7^*  pi- 103. 
yearly  vaduc  of  13/*  but  in  regard  7/.  lOi.  rent  only  was  re-  JlgJ^^utl*'* 
ttarved,  and  4A  IQl*  of  that  l^y  in  South  Sydenham^  and  he  had 
formeriy  lived  tbere  two  years  i  therefore  the  juftices  adjudge 
Ae  fetmment  to  be  there. 


Glyde  Serjeant  moved  to  quaih  it,  for  a  man  may  have  a  right 
to  feveral  fetdements,  and  yet  be  fettled  in  one  only.  Tlie  right 
of  adminiftration  gave  him  no  fetdement  in  South  Sydenbatn^  for 
tbere  muft  be  an  afiual  adminiftration. 

Rgevi  contra^  The  term  ie  but  a  chattel,  to  which  he  is  inti* 
ded  without  adminiftration*  The  fettiement  was  good  zt  South 
SydaJMtnH  but  tfie  queftion  t8»  whether  he  has  fince  gained  any 
It  Latuert§n.  The  ftatule  13  iS  14  Car.  a.  r.  12.  requires 
him  to  take  a  tenement  of  the  yearly  valMe  of  loL  what  the 
value  iff  muft  he  adjudged  by  the  rent  vtkt\tiy  and  that  is  only 

7/.  lOX. 

C.  J*  1£  Lamertom  be  a  good  fettiement,  the  order  is  wrong. 
The  quaotily  of  the  rent  is  not  mateirial,  but  the  value  of  the 
land,  A  tenant  oAea  pays  a  fine,  and  thereby  lowers  the  rent, 
gad  yet  tbela^isof  equa^y^ue.  And  if  a  man  (houldout  of 
kindnels  fettle  another  in  a  tenement  of  10/.  pir  annum  value, 
rderving  no  rent,  yet  that  will  not  alter  the  cafe. 

The  only  difficulty  is,  that  tbere  is  not  in  this  cafe  10/.  per  inter  parech^ 
0UH.  in  one  Qngfs  parifb.  As  to  that  I  am  g[  opinion,  that  if  fuch  ^^^^^  ^^^^ 
a  perfon  as  this  ftiould  take  a  tenement  of  8  /.  per  ann,  in  one  pa-  und^a^^ 
rim,  and  anodier  of  3/.  per  ann,  in  a  different  pari(h,that  would  Mkh.  i  Geo. 
not  gain  him  a  fettiement  in  either  \  but  if  the  tenement  be  J^^^'^f^^dV- 
entire,  and  die  houfe  in  oqe  pariftx  (as  this  cafe  is)  and  part  of  the  ftinai^il^meiltf, 
laiul  in  aoQther  i  yet  ^s  may  properly  be  called  a  tenement  of  both  making  up 

so/*  p€T  anM»  IS 
tlie  fame  p»Hfli,  givet  a  fettiement.  Salk.  535. 

10/. 
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10/.  per  annum  in  that  parifh  where  the  houfe  is.  The  law  prc- 
fumes  that  a  perfon  capable  to  be  entrufted  with  the  manage- 
ment of  16/.  per  annum  is  not  likely  to  become  chargeable  ;  but 
is  able  to  maintain  himfelf.  Two  diftin£t  tenements  in  tv/o 
pariflies,  making  together  10/.  per  annum^  will  give  no  fettle-^) 
ment.  But  it  feems  to  me  to  be  otherwife  where  the  tene* 
mcnt  is  iiitire. 

Byre  J.  accord\ 

• 

Pratt  J.  This  man  has  fidly  fatisfied  the  words  of  the  a<El.of 
Parliament.  The  mifchief  was,  that  the  poor  went  to  the  pa- 
rilhes  where  were  the  beft  common  and  privileges  ;  and  when' 
they  had  confumed  that,  removed  to  another.  The  only  way- 
to  remedy  this  was,  to  fend  them  back  again.  Though  part  of 
the  10/.  per  annum  lies  in  one  parifh,  and  part  in  anothi;r,  yet 
the  man  is  not  a  whit  the  poorer,  or  lefs  able  to  provide  for 
bimfelf.  There  are  confidcrable  formers  who  do  not  r6nt  10/. 
per  annum  in  any  one'  parifh,  and  it  would  be  hard  tb  adjudge 
that  therefore  they  gain  no  fcttlement. 

.  •  ■  .•  ■       •  •     .  ■ 

Per  Curiam :  The  fettlement  is  at  Lamerton^    and  therefore 
the  order  of  removal  to  South  Sydenham  mufl  be  quafbed. 


to  reftore  a 
fchooUmafter 
of  a  grammar 
fchool  fbunded 
b^  the  crovi4i. 


Dominus  Rex  ver/us  BalUvos  de  Morppdi.    .  •  - 

t 

'  TiAANDAMUS  to  reflorc  A.  to  the  office  of  uniier  fchooI«> 
-^^^  mafler  of  a  grammar  fchool  at  Morpeth^  vel  caufam  mbi$ 
fignificetis:  And  the  writ  fets  forth,  that  King  Ediijardtiie  fixth. 
founded  this  fchool,  and  appointed  that  there  mould  be  two  maf^ 
ters  and  an  ufher  imperpetuum^ 

'  Return,  that  at  the  time  of  publifhing  the  aft  prm$  of  his 
Majefly's  reign  the  faid^.  was  under  fchool-mafter,  and  that 
he  never  took  the  oaths  by  the  aft  appointed  to  be  taken ; 
ratione  cujus  he  became  incapable^  and  therefore  they  cannot 
reflore  him. 

Lutwyche.  This  is  an  improper  return.  The  writ  fuggefls 
a  pofleffion  and  expulfion,  and  therefore  they  ought  to  lay  the 
reafons  of  turning  him  out  before  the  court.  There  does  not  fd 
much  as  a  power  of  turning  him  out  appear. 

Bootle  contra.  The  writ  does  not  command  them*  to  (hew 
caufe  why  they  turned  him  out,  but  only  to  reflore  him,  o( 
fhew  caufc.    By  the  words  of-  the  ftatutc  he  is  ipfofa^fo  deprived 

upon 
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upon  upon  a  negleA  to  take  the  oaths,  fo  no  formal  expvilfion 
was  requifite.     Sbow.2y^.     j^  A^.  $2* 

*  K  mandamus  does  not  lie  in  this  cafe.  Mandamus*^  are  grant- 
ed to  xeftore  people  to  publick  offices,  where  the  adminiftradon 
ofjuftice  is  concerned;  and  if  the  place  be  a  freehold,   the  * 

partjr  aggrieved  may  have  an  affize  ;  if  of  a  lefTer  nature,  an 
9dioa  for  die  fpecial  damage.     Mich.  %  Ann,,  VaughafC%  cafe; 
h  mandamus  to  reftore  him  to  the  office  of  prover  of  guns  in  2  R.  Raynu^Sf, 
tbe  Toiler  was  denied,  becaufe  of  a  private  nature  :  And  Hok  ^  ^^  ^^ 
C.  J.  (aid,  a  mandamus  would  not  lie  to  reftore  a  regifter  of  an 
(cclefiaftical  court.     Shwj,  252.     3  Mod.  335.     Show.  217, 
261,  251*     Mandamus  denied  for  a  pro£tor  of  DoSlors  C§ntmonsi 
And  in  i  Sid.  169.  for  a  fteward  of  a  court  baron;  and  in 
Stilis  458.  for  an  uiher.     i  Sid.  40, 29,  ji.     i  Keb.  5.  and  in 
SW.  74.  for  a  fellow  of  a  college.     Kidei  Veri.  143. 

hsAurfchi  replied.    Though  it  tnay  not  lie  for  a  mafter  of  a 

E'vate  fchool ;  yet  it  will  fdr  this,  which  is  a  free  grammar 
lool  founded  by  the  crown.     The  education  of  youth  con- 
cerns the  publick,  and  therefore  the  mafters  are  required  to 
take  the  oatiis.     A  mandamus  was  granted  for  the  clerk  of  Si.  Mawi^twmx  Ties  , 
Dunftan'si  and  in  i  Fen.  143,  157.  for  afextonand  fcavcnger.  for«pariih. 
And  it  will  be  no  anfwer  to  fay,  that  an  affize  or  an  aftion  may  fclraK^l^^foT'? 
be  brought ;  for  the  court  grants  mandamuses  every  day  for  free-  clerk  of  the 
holds,  and  the  party  has  his  election  which  remedy  to  take.         g*^* 

^  .  *Si<i,  lis. 

C.J.  This  is  of  a  publick  nature,  being  derived  firom  the 

crown.     I  think  the  defendants  were  not  obliged  to  Ihew  caufe 

why  they  turn  him  out,  but  only  why  they  do  not  reflore  him. 

fiutftill  this  return  is  infufiicient :  It  is  only  that  he  did  not  take 

the  oaths  inaiiufraed?  mentionat**  now  he  is  not  obliged  to  take' 

the  Sketch  oath.     They  fhould  have  faid,  that  he  did  not  take 

the  oaths  of  allegiance,  abjftration  and  fupremacy,  or  the  oaths 

required  to  be  taken  by  a  fchool-mafter.     The  aft  excepts 

oiEcers  in  the  Fketjt^c.  and  therefore  it  fliould  appear  he  is  not 

eicepted  :  For  the  party  having  no  opportunity  to  plead  in  this  Show.  365, 

cafe,  the  return  ought  to  be  certain  to  every  intent.     And  tho* 

wc  grant  a  peremptory  mandamus^  that  will  not  be  final ;  for  if^* 

he  has  not  qualified  himfelf,  he  is  ip/b  fa^o  deprived,  and  our 

granting  a  mandamus  will  have  no  cffcft. 

Eyre  J.  All  that  is  fct  forth  in  this  return  may  be  true,  and 
yet  this  man  no  ways  difqualificd.  In  the  cafe  of  a  parifh  clerk 
^  granted  2. mandamus  upon  iblenin  debate.  A  peremptory 
mndamus  was  granted. 

Kitfon 
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Kitfon  anJ  Fagg. 

irnder-fKcnfTB    "T  TPON  a  cafc  at  the  affiles  the  queftion  vras,  whether  2 
fi^^a'baTbond-    w    bafl-boiid  was  well  affigned  by  the  undcr-ftieriFs  clerk. 

Parker  C«  J.  faid,  he  had  had  the  advice  of  all  his  brodiersy 
and  they  were  of  opinion,  that  an  under-fheriiF  himfelf  might 
afiign  a  bail-bond  in  the  name  of  the  high*-{hcrifF,  it  having  been 
the  conftant  practice  ever  fince  the  ftatute  4  Ann,  c.  16.  but  that 
if  the  aiBgnment  was  neither  by  the  high-flierifF  nor  his  under'^ 
fheriff,  it  would  not  be  good  ^  and  that  being  the  prefent  cafe^ 
fhe  defendant  had  judgment. 

Parilhes  of  St.  Mary  Colechurch  and  Raddiffe. 

Appventicegains    jg  Is  bound  apprentice  to  a  feafaring  man,  and  ferved  him 
ihert  J^iret.  f^^  *  quarter  of  a  year  in  the  day-time  oft  land^  in  the 

Seff.  Caf.  i2i.    parilh  ^  St,  Mary  Colecburcbj  but  lay  every  night  on  mipboard 
pU  116.  jji  Ratcliffe,     But  the  juftices  apprehending  the  lettlement  to  be 

rtZui^^o^.  where  the  fervice  was,  fend  him  thither. 

Cdf.  ^f  Set.  and 

Rcm.S1.pi.105.      f^j^^  ^^^^  ^Q  q^jj^fl^  ^jj  ^^j^j^ .  ^j  likened  it  to  the  caft 
^"'^  ^'*  of  the  cobkr  laft  term. 

C.  J.  A  man  properly  inhabits  where  he  lies ;  as  in  the  cafe 
rinA.^**^'  ^  where  the  houfe  is  in  two  leets,  he  is  to  be  iummon^  to  that  in 

which  his  bed  is.     Order  quaihed. 

Croifier  and  Ogleby. 

Goods  taken  m  HTKROVER  by  an  adminiftrator  for  rum  taken  and  cen«» 
inteflate's  life  J^  vertcd  in  the  inteftate's  life.  Upon  evidence  it  appeared^ 
^"^h^^V"  h*  **^  the  rum  was  taken  in  the  inteftate's  life,  but  not  ufed  till 
ufod  itcrwfrda,  ^^f  ^is  death.  And  the  queftion  was,  whether  this  evidence 
Is  a  trover  and  of  not  ufing  it  till  the  sdmiuiftrator's  time  would  not  overU^row 
conrerfion  inthe  ^^  declaration  of  a  converfion  in  the  inteftate's  life. 

IBtcftate  i  hftm 

Sedper  curiam :  The  time  of  ufing  the  rum  lay  in  the  breaft 
of  the  defendant,  who  ought  to  have  difclofed  that  matter  by  his 
plea :  And  the  taking  it  in  the  life  of  the  inteftate,  and  keeping 
it  till  his  death,  is  a  trover  and  converfion  fufficient  to  maintaia 
this  declaration.  Wherefore  the  plaintiff  had  judgment,,  this 
being  a  point  referved  at  nifiprius. 


Dryer 
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\  Tkj9r  vfffiif  MiOs  k  al\ 

A  nifi  prius  in  Middlcfex,  coram  Parker  C.  J. 

TRESPASS  for  taking  materials  of  a  houfe  ;  Not  guilty  On  Notfulitf 
pleaded  j  aiu)  the  C,  J.  would  not  admit  the  defendant  to  ^^'J*^*,^^' 
giie  evidence  of  taking  the  goods  as  a  Deodand,  becaufe  he  the  goods  aiMi 
might  have  juftified  ;  and  then  the  plaintifF  would  have  had  an  Deodand. 
ijiportunity  to  give  an  anfwer  to  it.  ^if^t%^^ 

Tl&x,  mrfus  Brookes. 

THE  plaintiflT declares,  tiiat  the  defendant  broke  and  en- |J2?*»J-"^^'^ 
tered  his  houfe,  and  aflaulted  his  wife.     After  verdid  for  ^^^^ hUboT^ 
die  ptaintiflr  it  was  moved  in  arreft  of  judgment,   that  the  wife  and  beating  hU 
IhooUl  have  joined  in  this  adion,  and  by  her  not  joining  the  de-  JIJI^   •^ 
fendant  pays  damages  to  the  hufband,  and  yet  the  a£lion  for  yj%^    "  ^^ 
^  afiault  win  furvive  to  the  wife,  and  fo   the  defendant   be 
doubly  cfaaxged.     Befides,  that  here  is  no  laying  per  quod  con^ 
firtham  ami/bj  to  intitle  the  baron  only  to  fue  and  exclude  the 
Tih,  89.     Gedb.  369. 


Ecmtra  it  was  infifted,  that  the  breaking  and  entering  the 
houfe  was  the  caufe  of  a^tion^  and  the  beating  the  wife  al- 
leged only  in  aggravation  of  damages :  And  if  that  had  not 
been  alleged,  it  might  have  been  given  in  evidence  under  the  alia 
mrma.  i  Keb.  787.  i  SiiL  225*  2  Cro.  664.  i  Mod.  Ca. 
227.     Salk.  1 19,  642. 

Etpir  Citriam  :  The  plaintiff  may  join  that  in  hia  ded^vra^ 
tion  to  aggravate  damages,  for  which  he  fmgly  could  not  re- 
cover, and  the  party  injured  have  his  feparatc  adion.  As  ixi 
die  common  cafe  of  trefpais  for  beating  a  fervant,  per  quodfer* 
vaium  amifit ;  both  mafter  and  fervant  may  recover.  And  in 
the  cafe  of  Nkunam  v.  Smith  it  was  held,  that  the  plaintiff 
■light  allege  the  beating  his  daughter  in  aggravation  of  dama- 
ges*    SaU.  642.    Tbe  plaintiff  had  judgment. 
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Dommus  Rex  verfus  Epilcopum  Miden.  in  Hibernia, 

Iqtr.  Trin.   12  Ann.  rot.  290^ 

Theftitutetof  TN  a  quoTi  impedit  brought  by  the  crown',  Ae  original  writ 
jepfatii  extend     |   ,^^^  returnable  at  a  general  return,  and  the  venire  at  a  day 

tofuitsbythe      •*■      .  •    r/L   j    ^      l  l  r     ^l  t       "^ 

crown  \ti\uare  Certain ;  and  it  was  xniilted  to  be  error,  bec^ufe  throughout 
imfcdlu  the  cauftf!  the  prpcefs  (hould  be  uniform, 

4Stra.947.'         Sed per  Curiam:  Tis  not  a  difcontinuance,   but   a  mifcon- 
S.P.  accord,     tinuance ;  which  is  helped  by  32  H,  8.  c.  30.  and  though  the 
King  is  a  party,  yet  in  thefe  his  civil  fuits  the  (latutes  of  jeo« 
fails  extend  to.  the  crown.     The  judgment  was  affirmed. 
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4  Georgii.  Regis,     In  B.  R- 

Thomas  Lord  Fuktr,  Chief  Juftice. 

Sir  Littleton  Powys,  Knf. 

Sir  Robert  Eyre,  Knt.  ^jH^ices. 

Sir  John  Pratt,  Knf. 

Sir  Edward  Nprthey,  Knf.  Attorney  General. 

Sir  William  Thompfon,  Knt.  Recorder  of  hoii-- 
don.  Solicitor  General. 


Anonymous. 

THE  court  refufed  to  grant  a  Mandamus  to  juftices,  toxi^n^^^,/. 
make  a  rate,  to  reimburfe  two  of  the   inhabitants   their 
charges  in  defence  of  an  indi^hnent  for  not  repairing  a  bridge. 

Cork  verfus  Baker.     Ante  34. 

TH  £  defendant  having  b^-ought  a  writ  of  error  of  a  judg- 
ment in  C.  B.  affigned  for  error  a  Qaufum  fregit  original, 
and  took  out  a  Certutrari  to  verify  his  errors.  The  Cu/hs  bre* 
vvtm  of  the  common  pleas,  inftead  of  certifying  the  ofiginal,  re- 
turned that  there  was  fuch  a  writ  in  his  office,  but  that  the 
plaintiff  in  the  original  action,  having  entered  a  Ne  recipiaturj 
he  could  not  file  the  original,  and  confequently  could  not  re-' 
turn  it. 

I  Ufon 
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Upon  this  the  plaintiff  in  error  applied  to  this  court*  And 
a  rule  was  made,  for  Mr.  Tates^  the  deputy  Qtfios  breviuMj  to 
attend.  And  after  cbunfel  had  been  heard  on  both  fides  the 
court  delivered  their  opinions. 

C.  J.  This  praAice  of  entering  a  Ne  reclpiatur  is  very  new^ 
^  and  in  my  opinion  very  abfurd.     There  may  indeed  be  fom0 

colour  to  fay,  that  if  the  plaintiff  n^leAs  to  file  his  original  in 
order  to  warrant  his  judgment,  that  dien  the  defendant  mxf 
ftop  the  filing  it ;  but  that  reafon  will  not  hold  in  this  cafe^ 
which  is  a  JW  recipiatur  entered  by  the  plaintiff  afi;ainft  filing 
his  own  writ,  after  be  has  had  die  benefit  of  it,  by  intitling 
that  court  to  hold  plea,  and  convene  the  defendant  before 
them.  Their  authority  is  groundtdT  oilTy  o»  Ae  king'*  Writ 
out  of  chancery,  except  they  proceed  by  Mray  of  privilege* 
And  the  flatute  which  helps  vraitt  of  an  origiaaly  nevtr  intended 
they  ihould  proceed  without ;  but  only  went  upon  a  fuppofi- 
tion,  that  the/t  had  been  one,  vriiick  was  {oft  ;  »id  th^jreAire 
in  all  thofe  cafes  where  want  of  an  original  is  helped^  yet  a  bad 
original  is  not.  y  Sid.  84.  Teh.  to^.  $  Co.  37.  h,  'SMk. 
267.  If  this  pra£tice  was  to  prevail,  no  bad  origiaab  would 
ever  be  filed,  but  judgments  be  afEtmed  upon  premmption  ifae 
original  i&  loft,  whea  in  tmth  there  never*  was  a  gbod  ori- 
ginal at  alf. 

« 

Matter  of  hiR  relating  to  the  proceedings  mufl  be  fairly  laid 
before  the  court  that  has  power  ta  examine  into  thofe  pnn 
ceedings  ;  and  we  will  make  d\e  fiTazer,  or  the  plaintiff,  carry 
in  and  file  the  original,  rather  than  the  party  fhall  not  have  juflice 
done  him  ;  or  withdraw  the  Ne  recipiatur^  if  that  was  of  any 
effeA.  When  a  writ  is  in.  the  Qi/f^a  brevium*s  office^  it  is 
filed  in  judgment  of  law,  though  the  officer  does  not  annex  it  to 
the  bundle  of  writs;  Tx  i^  an  unreafonable  pofidon,  that  as 
foon  asdie  plaintiff  has  had  the-  benefit  of  the  writ,  he  Ihoidd 
be  fuffered  to  ftifle  it.  Every  defiuidant  has  a  right  to  reverfe 
>an  erroneous  judgment ;  and  he  that  takes  upon  him  to  ob- 
ftrud  that,  is  guilty  of  a  very  great  abufe  ^  and  in  my  opi«- 
nion  ought  to  be  puniflied. 

Peufji  J.  To  deny  the  means  is  to  deny  die  thing. 

Eyn  i»  The  court  having  power  to  rediefs^  has,  as  incident 
thereto,  a  power  to  come  at  every  thing  wbidi  is  neceffaiy  for 
their  information.  Ami  the  officers  of  £L  £.  are  pro  hie  view 
officers  of  this,  court ;  and  we  will  not  pray  in  aid  of  the 
common  pleas,  to  make  the  officer  do  his  duty.  His  letum 
amounts  to  no  more  than  this.  He  fays  the  writ  is  not- filed  ; 
why  ?  Becaufe  I  do  not  do  it  ^  tfcough  I  am  paid  for  it,  and 
it  is  my  duty  to  do  it. 

Pratt 
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fratt].  The  proceedings  pf  the  two  courts  (eem  to  clafli^ 

and  I  (kail  always  be  very  ready  to  pay  a  due  refpe£l  to  the 

court  of  common  pleas.     But  that  will  never  carry  me  fo  far^ 

as  to  compliment  them  with  our  jurifdidiion.     And  in  cafes 

wbere  that  comes  in  queftion,  I  thmk  a  man  ought  not  to  be 

inealy-mputhed)  and  in  vindicating  our  own  jurifdiiSlion,  we 

oohr  ad  up  to  the  rules  of  law  and  our  own  oaths.     This  court 

Ismperior  to  the  court  of  common  pleas,  and  they  ought  not . 

to  have  laid  an  inhibition  upon  the  officer,  from  filing  this  writ. 

When  we  .are  told,  there  is  error  in  the  procfeedings,  we  muft 

inalx  all  proper  inquiries ;  and  the  party  has  a  right  to  demand 

It  or  us.     And  when  we  ifTuc  a  Certiorari^  to  return  up  this 

original ;  (hall  the  officer  fay,  there  is  fuch  an  one,  but  I  will 

not  file  it  ?     And  can  it  be  expeded,  that  we  (hall  (land  ftill,  till 

tbe  truth  of  this  is  falfified  in  an  a£tion  for  a  fidfe  return?    Mr» 

Ties  has  endeavoured  to  trip  up  the  heels  of  our  jurifdidlion,  and 

therefore  oii^t  to  be  committed,  unlefs  he  obeys  immediately^ 

Mr.  Tates  reefing  to  alter  the  return,  was  committed.     He  »  Vem  »a. 
tinmediatelv  applied  to  the  common  pleas  for  a  Habeas  corpus*  ^^^'/^'' 

t'tt''ii_  jri.  ^    r     ^  returnable  m 

whither  beuig  carried^  the  return  was  read)  that  he  was  com-  c.  B.  Carter 
mitted  by  the  court  of  £.  R.  pro  contemptu.  And  then  Cheflyre^^i* 
moved,  that  the  return  might  be  filed  \  which  being  done,  he 
mofed,  that  Mr.  Tates  might  be  difchafged;  and  argued,  that 
the  commitment  was  too  general,  for  that  fome  caufe  of  com- 
mitment muft  appear,  to  reftrain  a  fubje<5l  of  England  of  his 
liberty.  It  is  not  fo  much  as  faid  to  be  a  contempt  upon  con* 
fefion,  verdi^  or  examination. 

Secondfy^  The  time  (hould  appear.  For  it  might  be  before 
the  ;td  (^  grace ;  and  returns  muft  contain  certainty  in  tbcm- 
felfeS|  becaufe  they  are  not  traverfable. 

PengeBj  quoted  Bu/heVs  cafe  in  Vaughafu    I  RolL  Rep.  119,  Vide  Lord  Shaf- 

192,  220,  245.     Moor  840%     Garter  izi.     And  argued,  ^*^''*t  ^  yorTrii?«2. 
though  it  is  faid,  the  defendant  praefens  hie  in  curia  committitur  j 
jet  that  doth  not  infer,  that  due  examination  was  had. 

Whereupon  the  court  took  time  to  confider,  and  look  into 
^  cafes;  and  in  the  mean  time  the  parries  made  an  end  of  the 
caufe,  and  applied  to  B,  R*  for  leave  to  enter  a  Nolle  projequi^ 
which  was  granted.  And  then  a  motion  ^^as  made,  that  Mr. 
Tates  might  be  difcharged,  which  upon  confent,  and  inter- 
ceffion  of  the  profecutor,  and  an  affidavit  of  his  indifpofition, 
and  fctting  a  fmall  fine  up6n  him,  was  granted.  But  the  C  J. 
bJi^^  that  if  Mr.  Tates  had  been  there,  he  ftiould  have  told  him, 
that  he  muft  not  think  of  giving  fuch  (huffi^ng  anfwers  to  the 

Vol.  I.  F  kind's 
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king*s  writ  of  Certiorari ;    and  that  this  court  has  power,  if 
their  commitments  arc  queilioned^  to  juftify  their  own  pro- 


ceedings. 


Dcmxnus  Rex  vcrfus  Marriott. 

Conviftlon  for  ./^Onvi(9:ion  before  one  juftice  for  keeping  a  greyhound ;  re- 
kiiiing  a  hare,  \^  citing,  that  one  tViltiam  Toune  came  and  informed,  that 
nlff  fwcirt  ^- '  ^^^  defendant,  being  a  perfon  not  qualified  to  keep  a  greyhound, 
ncraiiy  a  man  is  did  nevefthelefs  keep  one  at  A  and  another  a*t  B.  and  with 
not  Huaiificd.  them  killed  one  hare  at  A.  and  two  at  5.  ind  that  he  being 
Seff.  .125.  funjniQij^gj  jjj  appear,  and  being  aflced  what  he  had  to  fay, 
6(rered  nothing  in  excufe,  and  ideo  the  juftice  conviSted  him. 

PengeUy  Serjeant  objcfled,  that  the  juftice  fhould  fct  but,  why 
the  defendant  is  not  a  qualified  perfon,  as  that  he  is  not  the  fon 
•  of  an  efquirc,  nor  has  100  L  per  annum  in  his  own  or  his  wife's 

right.  For  he  ought  not  to  make  himfelf  the  folc  judge,  but 
jrive  the  reafons  at  large,  ff^e/i  precedents  tit.  Jndi^ments^ 
§.  129.  fag/  145.  §.  270.  page  147.  §.  298.     I  Saund.  262. 

Reeve  centra.  The  convi(5lion  has  purfued  the  words  of  the 
z&j  in  faying  the  defendant  not  heing  qualified  did  fo  and  fo. 
The  cafes  qhoted  arc  upon  ftatutes  ivhere  the  cxprefs  qualifi* 
cations  are  mentioned,  but  the  ftatutc  5  Annae^  c,  14.  which 
gives  the  penalty,  fays  only,  **  not  being  qualified  according  to 
tiie  ftatute  22  ^  23  Car.  2.  c.  25."  The  defendant  at  the  time 
of  the  conviction  might  have  fhewn  himfelf  qualified,  for  there 
the  afHrmative  lies. 

In  orders  of  removal  it  is  fufRcient  to  fay,  tlie  perfon  came  to 
fettle  contrary  to  law,  witliout  adding,  "  not  having  10/.  pit 
"  amutm^  ^r/'  though  thofe  arc  the  qualifications  required  by 
thcftiitute;  and  an  order  is  as  much  a  judgment  as  this,  and 
th4-  fiimc  reafoil  holds  in  both  c;ifcs. 

Pengelly.  The  ftatute  22  cf  23  Car.  2.  limits  the  qualifica-* 
tionf ,  and  5  Annae  the  penalty  ;  and  both  thefe  muft  be  con- 
fldercd  together  as  one  ad.  r  or  where  one  ftatute  makes  the 
offence,  and  another  inflicts  the  punifliment  j  it  ought  to  appear^ 
that  the  proceedings  tally  with  both.  Plowd.  206.  Allen  ^i^ 
Cro.  EH%.  750.  I'his  cafe  differs  from  that<>f  an  order,  for 
there  an  appeal  lies,  but  here  the  judgment  is  final. 

tiw.  51.  a.  b.  The  chief  juftice  fcemed  to  thinlc  the  convi<fiion  would  be 
good,  having  followed  the  words  of  ^  Annaey  and  that  if  th^ 
defendant  was  qualified,  he  ought  tohav^fticwn  it  before  th? 
juftice,  b^iig  iummoAed  £ir  tb;it  purpofe.  .  £ut  then  Eyrt}. 

ftarted 
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fttfted  an  objedion,  that  it  was  not  the  i  uftice  that  had  taken  upon 
liiffl  to  fay  the  defendant  was  not  qualified,  but  only  the  witnefs, 
fbrthe  convi^on  runs,  that  the  witnefles  being  fwore,  ^^  dicunt 
^  et  jurant  et  aterque  eorum  dicit  et  jurat  quod  defendens  ex- 
^  jAnu  perfona  nunimi  quaUficat*  did  fuch  a  day  keep  a  grey- 
^  bound  j"  fo  that  it  appears,  the  witnefs  has  given  the  law  to 
the  juftice,  and  takes  upon  himfelf  to  j udge  of  the  defendant's  qua- 
lifications,  and  the  juftice  is  only  made  ufe  of  as  an  inftrument, 
Co  reduce  the  opinion  of  the  witnefs  into  a  conviction. 

C.  J.  Xh^  txtfinu  Hcp  ihould  be  the  condufion  of  the  juftice, 
and  not  the  words  of  the  witnefs  ;  for  he  ought  not  to  fwear  ge- 
nerally a  man  is  nott}ualified,  and  fuch  a  general  proof  will  not 
be  good*  This  is  oi)ly  an  invention,  to  fupport  a  convidion  in 
general  terms,  which  would  be  bad  if  the  particular  fads  were 
alleged* 

'Pran  J.  Where  the  juftices  have  a  fummary  jurifdi£tion,  and 
no  aq>peal  lies  (as  in  this  cafe)  we  muft  keep  liiem  up  ftri^y  to 
tut  law ;  and  I  (hould  be  glad  if  we  could  make  them  fet  out  the 
wfacde  particularly.  ,  But  in  thjf  cafe  I  think  it  cannot  be  under-* 
fiood,  that  the  exiftensj  &r.  .are  the  words  of  the  witnefs,  for 
it  cannot  be  fuppofed  that  he  fwore  in  Latinj  and  therefore  I 
look  upon  this  as  the  fubftance  of  the  evidence  reduced  by  the 
juftice  into  form.  If  words  are  fet  out  in  Engliflj^  we  keep  the 
witneis  ftridly  to  the  words ;  but  where  they  are  turned  into  La^ 
Uhj  if  the  fubftance  and  eftedof  them  be  proved,  it  is  fufficient. 

• 

C.  J.  If  ye  render  it  in  EngUJh^  it  is  no  more,  than  that  the 
witnefles  fwore,  that  the  defendant,  not  being  a  perfon  qualified 
according  to  law,  kept  a  greyhound  And  we  cannot  intend^ 
they  fwore  negatively  to  every  qualification.  If  any  one  of  the 
qualifications  had  been  omitted,  the  convidlion  would  have  been 
bad  i  and  fo  it  will  be,  when  ail  are  omitted.  This  is  a  record 
that  the  witnefs  upon  oath  depofed  fo  and  fo.  I  have  feen  all 
die  qualifications  negatively  recited  in  orders  of  removal. 

Eyre  J.  Rex  v.  Green^  a  convi<Slion  was  quafhed,  where,  the  Contra  l^ 
witnefs  depofed  de  veritate  praemijforum.  In  Englijb  depofitions  3^9- 
die  effcd  is  only  fet  out,  that  the  witnefs  fwore  that,  (^c.  And 
diough  this  is  only  the  recital  made  by  the  commiffioners,  yet 
It  is  as  large  as  the  words  of  the  witnefs;  and  we  muft  intend 
this  evidence  was  taken  in  the  fame  manner.  The  witneis  heip 
cannot  be  indidled  for  perjury,  in  fwearing  the  defendant  was 
not  the  fon  ofanefquire,  l^c.  becaufe  he  has  cpnceived  the 
matter  in  fuch  general  terms.  I  do  not  fee  how  he  could  ho- 
aeftly  fwear  tbis^  for  I  believe,  had  he  been  afked,  as  foon  as  he 

£  2  had 
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faid  the  defendant  was  not  qualified,  what  the  qualifications  are» 
he  could  not  have  told  yo\u 

•     jfdjoumatur.     And  afterwards  Pengelly  mentioned  two' cafes, 

•Regina  v.  Hayward^  Pafch.   iz  Annae.     There  it  was,  "  not 

"being  qualified,  licenfed  or  authorized  to  keep  any  engine, 

♦'  6ff>"  ahd  it  Was  quaftied.     The  other  was  the  fame  term, 

<and  quaflied  becaufe  no  qualifications  were  mentioned.     And 

•See  I  Bur.  Rep.  towards  -the  end  of  the  term  this  convidion  was  *  quaihed ;  amd 

>4^'  ^*  ^*  ^*^"  the  principal  reafon  declared  to  be,  becaufe  the  witnefles  had 

taken  upon  themfelves,  to'jujge  of  the  qualifications* 


Jonos  verfus  White* 

^tffrtf,  whether  "1"  TPON  a  trial  at  bar  on  a  feigned  iflue  out  of  chancery, 

^ucft'mT^bc"*'  ^^    where  the  queftion  was,  Devijavit  velnon  ;  to  overthrow 

gilen  in  evidence  the  will  the  defendant  infifted^  that  the  teftator  was  Non  compos 

inanaftion?      at  the  time  of  iiiaking  it,  which  was  the  2Qth,  having  Ihoit 

himfelf  the  jift.    And  amongft  other  circumftances  the  coro^- 

•net's  inqueft,  which  found  hi^  lunatick,  was  oflfiired  to  be 

read.     But  being  oppofed  by  the  other  dde,  the  court  delivered. 

their  opinions. 

C.  J.  Thfe  plaintiff  in  this  cafe  is  executrix,  and  the  inqueft 
for  her  advantage,  fince  the  perfonal  eftate  is  faved  by  finding 
lunacy;  ahd  therefore  I  think  it  may  be  read  againft  her.  Itt 
my  lord  Derby^s  cafe  an  inqueft  po/I  mortem  was  allowed  to  be 
•given  in  evidence.  If  this  be  read,  it  will  have  very  little 
weight,  for  it  only  finds  him  lunatick  eo  injlante,  31ft,  which 
is.  no  conclufive  evidence,  that  he  was  fo  the  29th.  Potvys  J. 
ivith  the  C.  J. 

* 

Eyre  J.  This  is  a  criminal  matter,  and  ought  not  to  be  given 

in  evidence  111  a  civil  proceeding.     A  verdift  on  an  indi£hnent 

I  Sid.  31c.        of  battery  cannot  be  read  in  an  aftion  for  the  fame  battery.     An 

inqueft  poji  mortem  was  in  the  nature  of  a  civil  proceeding,  but 

'   "  this  is  criminal,  for  it  might  induce  a  forfeiture  of  the  goods,  if 

he  had  been  found  fch  de  fe. 

'  Pratt  J.  If  a  vcrdift  be  given  in  evidence,  it  muft  be  between 
•  the  fstme  parties;  and  therefore  an  indi(ftment  which  is  at  the 
fiiirof^the  king,  cannot  be  read  in  an  afl:ion,  which  is  at  the 
fuit  of  the  party.'  Hie  wife  is  no  witnefs  here,  as  (he  waa 
bcfbrc  the  coroner ;  fo  that  this  would  be  to  read  her  againft 
herfelf.^  The  reafon  vrfiy  an  inqueft  pofl  Snortcm  may  be  read 
'Is,  becaufe  of  the  antiquity  of  it,  or  to  prove  a  pedigree. 

The 
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The  court  being  divided,  it  was  not  read,  till  Pratt  deftred 
it  mi^t  for  this  time,  being  only  to  inform  the  confcience  of 
the  Chancellor,  and  that  nothing  Slight  bt  faht  to  be  wanting 
to  clear  thi^  qucftion. 

DominusRex  ^//r/itf  Wakefield. 

TH  E  defendant  was  coroner  of  Litchfield^  and  as  fuch  took  Coronm  p*. 
an  inquifition  fuper  vijum  corporis  of  a  man  that  hanged  mOkc!^' 
himfelf,  vdiereby  he  was  found  feh  iift.     It  fully  appeared  to 
the  jury,  that  the  man  was  lunatick ;  but  the  defendant,  in  or- 
der to  cover  the  goods,  told  them  that  the  finding  \i\rtifek  de 
fe  was  only  matter  of  courfe,  with  which  they  were  contented, 
aod  found  accordingly.     Coining  afterwards  to  be  belter  in-  .      * 
fiormed,  what  the  eonfeqtience  would  be  \  they  applied  to  the 
coroner,  and  told  him  they  were  fully  fatisfiedy  the  man  was 
a  lunatick,  and  defired  he  would  take  the  verdid  fo:    Andry^trM.)$t. 
diereupon  he  drew  up  the  inquifition,  and  they  all   fet  tlieir  ?*^  f*^  •■ 
hands  and  feals  to  it.     A  certiqrari  being  brought,  he  returned  quaihcd  :  ui 
up  the  firft  inqu^tion,  that  he  iftight  ftill  cover  the  goods  ;  %uMt  Kow  that 
and  the  court  fiayed  the  filing  it,  and  committed  him.    %Sid^  could  be,  it  not 

',-.,  y-pT>r>i»  iTfi-  1     appearing  on  tne 

00,  102,  J44.      Mich.   I  Geo.  B,R.  Rtx  v.  Kcddington^   theiecoi>i. 
nlifl^  ftaid  on  tihe  £une  account. 


Dominus  Rex  verfus  Vandcleer. 


to 
on 


THE  juftices  at  the  feiSons  order  an  apprentice,  who  had  jaftices  cannot 
been  ill  ufed,  and  not  provided  for,  to  be  difcharged,  and  ^*^^^J^^ 
that  the  mailer  having  received  5/.  with  him,  ihould  refund  aircharge  ot 
3  A  as  a  further  provifion  for  him.  apprentice. 

This  was  moved  to  be  auafbed,  becaufe  the  ftatute  5  EUz. 
f*  4.  §.  35.  which  gives  the  juftices  power  to  difchargc  ap- 
prentices upon  complaint  to  them,  gives  them  no  authority  to 
order  any  money  to  be  returned. 

Per  Curiam  :  It  is  very  hard,  that  if  the  mafter  mifufcs  his 
apprentice  the  next  day  after  he  is  bound,  he  Ihould  pay  back 
nothing  if  he  is  difcharged.  It  will  be  an  encouragement  to 
mtfters,  to  treat  their  apprentices  ill  j  but  the  ftatute  being 
filent,  the  order  muft  be  quaflied. 

SaUeld  68.  It  W2S  hel3,  that  the  juftices  might  order  money 
tob:  returned,  as  a  confequence  of  th^r  power  to  dilbhargc* 
/>.'</.  67,  490. 

F  3  Pomimis 
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Dominus  Rex  verfus  Lewis* 


A  N  information  was  moved  for  againft  a  clergyman,  for 


Information. 

Barnard  K.B.  j^^  pcrjury  at  his  admiffion  to  a  living,  upon  an  affidavit 
that  the  prefcntation  was  fimonaical.  But  the  court  refufed 
to  grant  it,  till  he  had  been  convicted  of  the  fimony. 


Young  verfus  Holmes. 
At  nifi  prius  in  Middlefex.     B.  R. 


Onadevifeof*  T  TPON  Not  guilty  in  eje£bnent  the  cafe  was,  Thatleflcc 
term  to  an. "«-  \^  for  ycars  devifes  the  term  to  the  executor  for  life,  pay- 
takel  stf  execu-*  ^^%  5©  '•  ^o  J.  S.  remai  nder  to  the  leflbrs  of  the  plaintiff. 
tor  and  not  at  The  exccutor  died,  and  his  executrix  entered  upon  the  reiklue 
jT^^i^^*  of  the  term,  and  poffcffcd  herfelf  of  the  leafe. 


1.  It  being  proved,  the  defendant  had  tjhe  leafe  in  her  cuf- 
tody,  and  refufing  to  produce  it  \  an  attorney  who  had  read  it 
was  allowed  to  give  evidence  of  the  contents.  And  the  C.  J. 
faid,  he  would  intend  it  made  againft  the  defendant,  it  being 
in  her  power  if  it  was  otherwise  to  ibew  the  contrary. 

2.  For  the  defendant  it  was  infifted  and  agreed  to  by  the 
C.  J.  that  James  Hohnes  took  the  term  9s  executor  and  not  as 
legatee,  and  then'  the  remainder  over  was  not  executed,  and 

What  U  an  af-   that  it  was  incumbent  on  the  remainder-men  to  prove  a  fpecial 
^^  aiTent  thereto  as  to  a  legacy.     Upon  this  they  called  a  witnefi^ 

to  prove  payment  of  the  50/.  charged  upon  the  term  in  the 
hands  of  the  legatee  ;  and  this  was  held  a  fufficient  ailent, 
and  the  plaintiff  obtained  a  verdidl.  Plo%v.  544.  J.  8  Cb.« 
95.  a. 

Blewett  virfus  Bainard. 

Hil.     3  Geo.  rot.  519, 

ON  error  from  C  B^  it  was  affigned,  that  Abraham  Saun^ 
ders^  who  on  the  firft  trial  was  withdrawn  in  order  fojf 
a  view,  was  fworn  on  the  fecond  panel  :  And  in  nulla  eft  erra" 
tufn  pleaded. 

The  plea  of  in  nulU  eji  erratum  was  agreed  to  be   a  confe(l- 

Hon  of  the  fad,  and  a  demurrer  to  the  matter  of  law :  And  at 

2  firft 


A  }uror  with- 
drawn for  a 
view  may  be 
fworn  at  the 
fecond  ttial. 
S*  C*  Com. 
Rep.  148. 


JiA 


'  Michadmas  Term  4  Gcq.  fi 

feft  the  court  inclined  this  was  error,  becaufc  it  muft  be' taken 
he  was  withdrawn  as  a  perfon  admitted  by  both  parties  to  be 
improper  to  try  the  caufe.  But  afterwards  on  confidcratioa 
they  held  it  to  be  right  enough  ;  and  that  if  it  was  an  exception 
it  Ihould  have  been  taken  before  he  was  fworn.  But  being' 
withdrawn  ony  for  a  view,  they  held  it  would  be  noobje<Slion> 
mi  affirmed  the  judgment. 


Lord  Kildarc  vrr/tds  Fifiier. 

PaC  3  Geo.  rot,  2. 

ON  error  from  Ireland  in  eje6hnent  it  was  objcfied,  that  ft ..  ^ 
was  brought  {inter  aP)  for  100  acres  of  mountain,  ^hicTiro/m'JJ^"tain7i 
is  a  delcription  of  the  (ituation,   and   not  the  quality  of  the  Irrhftif* 
land.     And  11   Co.  55.      2R0U.  ILp.  166,  180.     Palm.  loc^X'^^J^^* 
air.  s8.  were  cited,      '  ^  ^i,^  p'JV^/ 

Andr.  107. 

Econtra.  It  was  infilled,  that  ejeftments  have  been  lield  to  f  j*'"^"**  ®*  * 
lie  for  that  in  Irskndy  which  is  not  a  known  defcription  here  j 
as  for  A^^,   I   Cro.  511.     zKeb.  745.       Paf.  3  Ann.  Hiud.  v; 
Hancick.     Ejedment  in  Ireland  for  a  knave  of  land  was  held 
well,  on  certificate  froih  thence,  th^t  it  was  a  term  ufed  there. 

After  die  caufe  had  been  adjourned,  the   C.  J.  delivered  the 
opinion  of  the  court.     I  have  looked  into  the  cafe  of  Suffford 
y*  Macdon$lpb^  in  Balm.  100.  and  2  Roll.  Rep.  166,  189.  which 
I^k  never  tranfcribed  into  his  abridgment.     He  being  at  that 
time  the  experter  reporter,  has  given  the  fuUeft  account,  and 
is  chiefly  to  be   regarded.     For  that  cafe  Is    ij  Jac.  i.  and 
fdmer  was  not  attorney  general  till  King  Q}arles  the  Second's 
^ftoration,  (i   Sid.  465.)  and  muft  he  very    young,   when 
that  cafe  was  adjudged.     There  it  is  adixilttcd,  that  a  pr/jc- 
dbe  would  lie  de  jiagnoy  of  a  carve,  and  an  ox-gang ;    a  for'^ 
(itri  will  an  ejcftment,  which  requires   rather  Icfs   certainty 
than  a  praecipe     They  were  inclined  however  .to  be  guided  by 
the  opinion  that  had  prevailed  in   Irelatidy   and  therefore  re- 
ferred it  to   two  who  had  been  Judges  in  Inland^  and  defircd 
them  to  confult  Sir  fVilitam  Parfons^  and  upon  his  authoritjt 
they  certified,  that  the  word  mountain  in  the  general  acccpia- 
don  was  ufed  to  denote   the  fituation  and  not  the  qualicy  <>f 
the  land,    and  upon  that  the  judgment  v/ar.  rcverfcd.     '1  his 
cafe  did  not   give  us  any  fatisfaclion ;  though  we  agreed  wi;h 
the  Judges  to  be  ^juided  by  the  fenfe  of  the  Irijh^  yet  we  have 
not  thought  fit  to  take  the  fame  method  :    And  have    tiierc- 
fcrc  propounded  to  them  feveral  queftions,  v^hich  are  anfv^'CT- 
cdbythe  Chancellor,   the  two  Chief  Juftices,  the  Chief  ia- 
Pon,  an«lfour  other  of  the  Judges.     And  I  have  fmcc  ihcwed 

F  4  it 
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it  to  two  of  the  Judges,  who  were  here  in  the  vacation,  an4 
they  concur  with  the^  reft, 

^  • 

1 .  Th^  firft  queftion  we  propounded  to  them  was,  whethejT 
in  demand  the  word  mountain  is  undcrftood  to  dcfcribe  the  qua^* 
]ity  of  the  land,  or  only  the  fituation  ? 

To  this  they  an(wcr :  That  it  defcribes  both,  and  is  a  fort 
of  coarfc  land  that  yields  little  or  no  profit.  For  the  EngUJb^ 
upon  their  fettling  there,  called  fuch  land  as  they  improved 
arabli^  and  the  uncultivated  part  went  by  the  name  of  mountain^ 
And  the  Lord  Chancellor  adds,  that  it  does  not  fo  much  as 
neceflarily  include  the  fituation,  for  he  has  a  great  deal  of 
coarfe  land  which  is  called  mountain,  and  yet  does  not  lie  upon 
.  a  hill,  but  is  as  low  as  the  arable  land  about  it,  and  that  a  ooy 
can  diftinguilh  which  is  arable  and  which  is  mountain. 

2.  Whether  fines  and  recoveries,  and  writs  of  dower,'  ari 
ufually  brought  of  mountain  ? 

In  anfwer  to  this  they  have  fent  us  abundance  of  precedent^ 
from  King  James  ^e  Firft  to  this  time ;  and  add,  that  it  would 
be  of  miichievous  confequence,  if  it  flipuld  be  thought  that 
mountain  was  no  defcription,  fince  \t  would  fhake  all  the  fet« 
tlements  in  the  kingdom. 

3.  Whether  ejc^hnents  are  ufyally  brought  of  mountain, 
^d  whether  this  point  has  received  any  judicisJ  determination? 

*  To  this  they  anfwer  :^  That  it  happens  ver^  often,  but  has 

tiever  been  judicially  determined,  becaufe    it  is  fo  common  a$ 
never  to  be  queftioned. 

As  to  the  cafe  in  the  Exchequer  Chamber  of  Holhrn  v« 
fiabbington^  we  are  aflured,  that  judgment  was  reverfed  upon 
smother  point,  whether  a  challenge  was  well  allowed,  apd  th^ 
other  objedlion  only  mentioned  by  one  of  the  Judges. 

Since  therefore  the  precedents  are  with  the  prefent  cafe, 
imd  the  thing  reafonable  in  itfelf,  and  the  fhcriff  may  as  eafilV 
)tnow  how  to  acliver  ppfleffion  of  mountain,  as  of  a  crave,  or 
an  ox-gang  5  wc  are  all  of  opinion,  that  an  ejc<ftment  wilj 
lie  for  mountain  in  Ireland^  and  confequenthy  the  judgment 
muil  b^  affirmed. 


* 
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4  Georgii  Regis.     In  B.  R, 

Thomas  Lord  Parker,  Chief  Juftice. 

Sir  Littleton  Powys,  Knt. 

Sir  Robert  Eyre,  Knt.  \jHftices. 

Sir  John  Pratt,  Knt. 

Sir  Edward  Northcy,  Knt.  Attorney  General. 
Sir  William   Thompfbn,   Knt.    Recorder  of 
London,  Solicitor  General. 


Dominus  Rex  ver/us  Inhabitantes  de  Weftwood. 

IN  an  order  of  removal  the  complaint  was  recited  to  be  to  The  complaint 
one  jiifticc  only,  but  the  ordering  part  is  by  two  juftices  ;  ^*x  ^  to  one 
and  this  was  held  good.    Then  exception  was  taken,  that  there  j^f  of'r^o^ 
Y^  no  adjudication  of  the  place  to  which  he  was  removed  muft  be  by  twoi 
ocing  his  wft  legal  fettlement,  but  only  "  fFe  order  him  to  be  ^^^*  47«>  48«* 
^  removed  to  A.  as  the  place  of  his  laft  legal  fettlement  **     And  for    ,    .  .      - 
tnis  fault  the  order  was  cjualhed,     Fortefc.  Rep.  303.  ilrcws  239. 

Dominus  Rex  verfus  Loggen  et  Froome, 

IMdi^ment  againil  defendants  for  extortion,  fctting  forth,  A  prerogatiTe 
that  the   defendant  Dr,  Loggen  being  chancellor,  and  the  fjlj^J"*^^^"^^^ 
other  defendant  regifter  of  the  bifhop  of  Saruvi^  did  force  one  „^  notabHia  is* 
Thomas  H§lUer^  executor  of  the  will  of  Mary  Alficn^  to  prove  the  not  void,  buc 
faid  wiU  in  the  faid  bilhpp's  court,  uhi  they  bene  fcichant  that  oni)  voidable, 
the  (aid  will  had  before  been  proved  in  the  prero^ails  c  court  of 

Can'* 
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Canterbury^  and  by  reafon  thereof  they  extorjhe  exigehant  of 
the^faid  Thomai  HolUer  \os.  On  not  guilty  pleaded,  there 
was  a  verdift  for  the  king,  generally.  ^ 

The  defendants  now  moved  in  arreft  of  judgment,  and  of- 
fered feveral  exceptions,  relating  either  (i.)  to  the  merits,  or 
(2.)  to  the  form  of  the  indiftmcnt. 

As  to  the  merits  two  things  were  infifted  On  : 

ly?,  That  it  not  appearing  there  were  any  bona  notabilia^  the 
prerogative  probate  was  ipfo  fa6lo  void,  and  confequently  the 
will  ought  to  be  proved  before  the  defendant  Loggen^  tl\e  tef- 
tator  dying  in  the  diocefe  of  Sarum.  tAIj-,  Admitting  it  not 
void,  but  only  voidable,  yet  the  prerogative  court  having  pro- 
ceeded in  a  matter  whefrein  they  had  no  jurifdi6tion,  that 
fhould.not  hinder  the  court  of  Sarum  from  proceeding  in  a 
matter  within  their  jurifdi6iion. 

As  to  the  firft  point ;  before  the  counfel  had  gone  far  in  their 
argument)  the  C.  J.  flopped  them,  apd  declared,  that  it  was 
not  now  to  be  contefted,  having  been  often  fettled,  that  fuch 
prerogative  probate  is  iK>t  void,  but  only  voidable.  To  wbich 
the  reft  of  the  court  agreed. 

2.  They  held  that  this  voidable  probate,  being  the  aft  of  the 
fuperior,  had  fo  far  taken  away  the  power  of  the  inferior,  that 
he  could  not  exercife  his  jurifdidlion,  till  that  voidable  "^ro^ 

bate  was  avoided. 

•  ... 

Then  it  was  urged  for  Dr.  Loggen,  that  in  this  cafe  he  aft- 
.  e4  AS  a  judge,  and  therefore  was  not  indidbable  for  an  error  io 
his  judgment.  Sed  per  Parker  C.  J.  In  this  cafe  he  did  nar 
adt  as  a  judge  between  party  and  party,  but  was  only  to  dew 
termine  whether  he  fliould  have  fuch  fees  or  not;  and  that 
rule  extends  only  to  judges  in  courts  of  record,  and  not  tq 
miniftcrial  officers,  as  was  refolved  in  the  cafe  of  uffifby  v, 
•  mite.  ' 

The  exceptions  to  the  indiftment  were  many. 

Fir^y  For  that  it  only  alledged,  that  the  defendants  beng 
fciebant  that  the  will  had  been  proved  before  in  the  prerogative 
court  i  whereas  they  (hould  have  (hewn,  that  it  appeared  ju- 
dicially before  them.  For  otherwife  this  is  no  more  than  in- 
diting a  judge  for  giving  fentence  on  one  fide,  when  a  matter 
not  appearing  to  him  would  have  inclined  him  to  the  o^er. 

Ta 
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To  this  it  was  anfwered)  that  he  could  not  well  know  it» 
unlds  it  appeared  under  ieal;  and  this  being  after  a  verdi^ 
the  C.  J.  faid  he  would  intend  it  fo,  and  in  faA  the  fecond 
probate  was  affixed  to  the  feme  copy  as  the  firft. 


Sectndfyj  Another  exception  was^  that  this  was  an  indiA-  J'^Vccs  «^ 

-^ —  I- — jjj 


mcnt  at  fefHons,  and  the  juftices  have  no  jurifdi^on  as  to  ex-  SiSlnS"^""^"^ 


tordon*     But  this  was  liicewife  over-ruled,  for  their  commif-  tion. 
ilon  has  it  in  the  word  extorjtonibus.     3  Inji,  149. 

Thirdly  J  For  that  the  indidment  had  not  alledged  what  was 
the  juft  fee  ;  fo  non  conjiat  that  the  defendants  were  guilty  of 
extortion.  Sed  per  Parker^  it  matters  not  whether  40 x.  was 
die  ufoal  fee  for  probate,  iince  in  this  cafe  the  defendants  had 
no  title  to  any  fee  at  all. 

Fourth  exception.  The  defendants  offices  are  diftin£l ;  and  Sallu  jSi. 
^hu  might  be  extortion  in  one,  might  not  be  fo  in  the  other; 
and  therefore  the   indi£lment  ought  not  to  be  joint  ^  as  two 
cannot  be  jointly  indi£led  for  exercifmg  a  trade  without  ferv- 
ing  an  apprenticeihip,  Et  per  Parker  C.J.  This  would  be  an  ex- 
ception, if  they  were  indited  for  taking  more  than  they  ought;  *  / 
to  it  is  only  againft  them  for  contriving  to  get  money  where 
Booe  is  due.     And  this  is  an  entire  charge.     For  there  are 
DO  acceilbries  in  extortion,  but  he  that  is  affifting  is  as  guilty 
as  the  extortioner^  as  he  that  is  party  to  a  riot,  is  anfwerable'S>^3349  59 j^ 
ibr  the  a&  of  the  others. 

Bjre },  doubted  whether  the  bene  Jciehant  was  fufficient. 
And  quoted  a  cafe  where  habens  notitiam  that  he  was  eleAed  5  ^^  ^'Sk 
esaftable,  was  held  ill.  But  as  to  the  merits,  and  all  the  other 
objedions,  the  court  were  unanimous.  Sed  adjournatur  as  to 
this  laft,  and  to  confider  what  punifhment  to  infli£l  on  the  de- 
fendants. 

N.  B»  In  the  argument  of  this   cafe   this  diiUn<5lIon  was  Probate  ▼old, 
taken  and  agreed  to  on  all  hands ;  that  a  probate  by  the  dio-  ".T?J  *Vk, 
cdan  in  the  cafe  of  bdna  notabtlia  is  void,  but  a  prei-ogative  ,3^.  a.' 
proba^    when   there  are  no  b$na  notabtlia  is   only   voidable. 
Fidi  Mod,  Caf.  146.     And  Mich,  i  Geo,  Qottinglam  v..  ^oftis^ 
farktr  C.  J.  took  this  diftinflion.     5  Ci?.  30.  a. 


Dominus 
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Dominus  Rex  verfus  Munnexy. 

txemf  tap''         A   Writ  de  -^xconimunUdto  capiensh  was  quafhed,  being  on 
quaihed  for  gc-   /A    for  not  appearing  to  anfwer  artls  articulis  anitnae  [ua$  L 


.  Butkr  vjsrfus  Malifly. 

Note  to  pay  /^ASK  upon  a  prpmi (Tory  note.  And  the  declaration, ( 
jointlvor  fevc-  \^  forth,  that  the  defendant  and  another  did  conjufUfim  % 
^*"?  ^T!  ^"^  ^  divifim  promife  to  pay.     Demurrer  inde.     And  for  the  defen< 

Gcciaretf  upon*  "v.*^       '^    n/%    t      \         %         />•         m       %  *   %  %  t^  i 

%  Ld  Raym.  ?nt  It  was  multea,  tfiat  the  action  ihould  have  been  brougl 
1544*  S.  p.  againft  both,  Et  per  Parker  C.  J.  The  plaintifF  might  hai 
brought  it  againft  either  or  both^  for  he  had  his  etedtion* 
the  action  had  been  againft  both,  he  (hould  have  declared  as  1 
now  does ;  but  that  is  not  right  in  the  adion  againft  one  ocA 
For  he  fhould  have  declared  generally,  that  this  defendant  I 
his  note  promifed  to  pay,  and  a  fcverai  note  by  two  would  hai 
been  good  evidence.  As  where  there  are  feveral  obligor 
and  one  only  is  fued,  no  mention  is  made  *  in  the  declaration  i 
I  Sid.  1999 138.  the  other  obligors.     Suppofe  the  note  had  been  to  pay  50/.  i 

J  00/.  the  plaintiff  is  intitled  to  either,  but  uncertain  whk 
till  he  has  made  his  de£tion ;  for  he  that  fpeaks  in  the  <K 
jun^ve  fays  true,  if  eidier  member  of  the  disjunftive  be  ▼ci' 
Aed}  whereas  he  that  fpeaks  in  the  affirmative,  affirms  bm 
parts  to  be  true. 

The  plaintiff  prayed  leave  todifcontinuc  on  payment  of  c#ft 
which  wa$  granted ;  and  at  another  day  moved  that  he  mtgi 
change  his  rule,  to  one  to  amend  on  payment  of  cofts»  bt 
this  laft  motion  was  denied. 

Forftcr  verfus  Cale. 

Whether  a  man  T^  ^^^^  fi*^  ajjiimpjit  the  defeitdant  pleads,  that  he  .is  an  a 
is  an  attorney  or  JL  tomcy  of  this  court,  in  abatement,  and  that  he  ought  1 
T^coxt"^"^  |>c  fued  as  a  privileged  pcrfon.    The  plaintiff  replies,  that  1 

fe  not  an  attorney,  and  concludes  to  the  country;  to  whtc 
the  defendant  demurs.     Btper  fFhitaker  he  ought  to  have  coi 
eluded  to  the  record.     Ra/l.  B'nt.  610.  ^.   Jfton  347.     Thorny 
fort  Af     2  dMod.  Caf^  106. 

Jgar  contra,  Thofc  entries  are  where  the  privilege  of  C  1 
was  pleaded,  which  differs  from  this  court ;  for  there  is  a  n 
gular  rocord  kept  of  the  attornies,  and  they  muft  be  forcjudj 
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ti^ltfore  they  can  be  arrefted :  whereas  here  the  remedy  againft 
attomies  is  fpeedier  dian  againft  other  perfons,  for  the  nrft  pro- 
ceedine  is  a  bill  left  in  the  office,  and  after  a  nile  to  plead  the 
l^aintil^  may  fign  his  judgment. 

The  court  inquired  of  the  fecondary,  who  informed  them,  that 

aoeieiSrtly  the^  were  rc^  kept  of  the  attornies  ;  but  fince  the 

ibmp  mEt  that  method  has  been  difufed,  and  a  book  ftamped*, 

and  Ae  names  entered  in^  that.     And  fVhitaker  faid  (hat  on  the 

tria]  of  Ac  affiee-  for  the  office  of  chief  clerk  the  rolls  from 

Eehf.  3.  werd  produced.     Etfer  Cvriam :  The  book  which  it 

now  kept  muft  be  taken  as  n&mutes  in  order  to  make  up  th^ 

record,  and' it  is  a  warrant  to  the  proper  officer  for  that  f>ur- 

pofej  and-  whenever  they  are  wanted  they  may  be  nlade  up. 

Let  that  be  done  regularly  for  the  future,     in  this  cafe  die 

plaintiff  fliould  have  concluded  to  the  record,  for  no  man  can 

be  an  atfomey-  but  by  the  aft  of  the  court,  and  that  aA  muft 

appear  by  the-  record,  for  we  will  not  go  to  a  jury  to  inquire  into 

oiv  own  aA.     When-  an  attorney  is  ftruck  out,  the  rule  is, 

ftml  extrapmmtur  €  rotulo  attvrrC  et  clericorum  hujus  cur*.    Ju£^ 

fK$tt  inlut  r^fwlai'.' 

Betwe<;n'  die  Parifhes  of  Teelby  and  Willertom 

THE  juftices  remove  a  certificate  woman  being  Kkefy  to  Certificate.meii 
become-  chargeable.    Et  per  Curiam:  By  8  £^  9  M^.  3.  n°^«moYeabk 
^.  30.  (he  is  not  removeablc  till  (he  aifually  becomes  chargeable ;  chai^bk!r 
and  the  order  was  quaihed.     In  another  order  the  juftices  ad*  So  held  Mich* 
judgtd,  that  aperfon  may  become  chargeable.    Et  per  Curiam:  l^^^^^^^ 
This  is  not  fufficient,  for  the  ftatute  only  enables  the  juftices  to  Eaftwoodhav! 
remove  perfons  likely  to  become  chargeable,  for  a  man  of  the  SoSaiic  530* 
greateft  eftate  may  poffibly  one  time  or  other  become  charge-  aartaUe'uilA 
able,  though  it  is  very  unlikely ;  and  isfuch  a  perfon  removeable?  an  order  of  re* 
There  is  as  much  difference  in  this  cafe  between  may  and  iikefy^  movai. 
«  between  a  poffibility  and  a  probability.  l^St'^^u'  ^'* 

SeO:  Cai;  ift4« 

Dominus  Rex  ver/us  Turner. 

I'^HE  defendant  being  aflefled  towards,  the  poor's  rate  for  Vicar  chargeable 
.    his  tithes  as  vicar,  appealed  to  the  feffions,  where  he  is  sXT'  g'^^^i 
abfohitely  difcharged.     £t  per  Curiam :  As  vicar  he  is  charge-        *  *  ^*  ^*^ 
able  by  43  £//z.  and  the  fclHons  has  only  power  to  moderate, 
hit  not  dil'charge.     And  the  order  of  feiSons  was  quafhed. 


Vandepttt 


T« 
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Vandeput  verfus  Lord. 


Grantee  of  re-  ^^Ovcnant  by  the  plaintiff  as  affignee  of  an  executor  of  ^ 
¥crfion  before  \^  affigncc,  who  by  many  mefne  alignments  came  to  the  poj 
«nnot  bring  feffion  of  a  reverfion  of  a  term  of  years  granted  in  1624,  ^7'^ 
covenant  with-  mcrccrs  Company,  referving  rent ;  and  fets  forth  the  leaie  b 
out  attornmcnu  them  made^  that  the  leflee  made  an  under-leafe  for  a  Icflcr  tm^ 
£A/trii/^  the  cafe  wherein  the  leflee  covenanted  to  leave  the  premifles  in  repaii 
of  Woodward  and  that  then  the  firft  leflee  granted  the  reverfion  to  A.  wh 
M*'h^?w^^*  granted  it  over,  till  it  came  to  the  plaintiff,  who  as  aflignee  < 
B«R.*(whicKis  that  rcfveriton  brings  covenant  againft  the  defendant  as  zS&ffiz 
ihortly  put  in  of  the  fecond  leflibe,  the  under  leafe  being  expired,  and  9mjpi 
^^itwaifaid  !*^  breach  in  not  leaving  the  premiffes  in  repair.  Judgment  b 
that  the  granteej  default,  et  inqutratur  da  dampnis* 

might  bring  co- 

dStor diftreln'  R^ivg  moved  in  arreft  of  judgment  for  that  the  plaintiff  ba< 
before  attorn-  not  fliewn  a  good  title  to  the  reverfion,  there  being  no  attorn 
ment.  i  Ley.  ment  fct  forth  on  the  firft  grant  to  A.  nor  on  any  of  the  m^ 
VedN.  B.  That  *affignments.  And  he  put  the  queflion  and  argued  upon  it 
was  a  grantee  by  whether  when  tenant  for  years  makes  an  under  leafe  for  a  leflie 
*°^*  term,  and  afterwards  grants  the  reverfion,    it  paffes  witfaou 

attornment ;  for  this  cafe  muft  be  comidered  as  at  common  law 
the  grant  being  made  long  before  the  late  ftatute.  In  Bre,  Akr 
tit.  Attornment,  pL  45.  it  is  faid,  that  fuch  a  reverfion  will  nc 
pafs  without  attornment,  bccaufc  of  the  attendancy  of  the  rent 
which  is  the  prefcnt  cafe.  If  the  ftatute  32  i/.  8.  r.  34.  be  ob 
jeded,  I  anfwer,  that  the  ftatute  only  gives  a  compleat  affigne 
the  adlion,  and  has  no  operation  fo  as  to  m^ke  good  his  titk 
I  Inji.  215-  ^.  A  grantee  by  fine  cannot  bring  covenant  with 
out  attornment,  c fortiori  a  grantee  by  deed. 

Wiitaker  contra.  The  cafe  in  Bro.  was  before  32  H.  8«  i 
that  what  was  neceffary  at  common  law  is  not  fo  fince  that  fta 
tute.  I  agree,  attornment  is  neceflary  on  a  fine,  but  mkf 
Becaufe  the  conuzee  could  compel  it  by  a  quid  juris  clamat^  whic 
the  grantee  of  this  reverfion  cannot.  In  the  cafe  of  Sands  \ 
Ifobw  Iff.  Brookes^  Mich.  5  If^.  ^  M.  B.  R.  it  was  hold  that  a  grantee  of 

reverfion  of  a  copyhold  without  attornment  might  maintain  co 
venant  againft  leflee.  The  32  H.  8.  was  made  to  aififtftrangei 
to  deeds,  and  therefore  fupplies  all  circumftances. 

But  further,  this  is  a  judgment  by  default,  and  aided  by  tfa 
ftatute  for  the  amendment  of  the  law,  which  extends  aO  th 
Aatutes  of  jeofailes  to  judgments  by  default,  in  the  fame  man 
ner,  as  if  there  had  been  a  verdi£l ;  and  no  foody  can  lay  bt 
th:^t  in  this  cafe  a  verdid  would  have  CHred  the,  want  of  fettio 
out  an  attornment. 
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^^c^  replied.  The  cafe  of  a  grantee  of  a  cop)^oId  doth  not 
come  up  to  this,  for  copyholders  do  not  claim  by  deed,  but  by 
cuftom,  and  therefore  no  attornment  is  neceiTary,    as  it  was 
before  the  late.ftatute  upon*  common  law  conveyi^nces,  which  is 
theprefent  cafe.     I  agree,  a  verdi&  would  have  cured  this  de-  «Mod.Caf^S> 
fcft,  bccaufe  the  plaintiflF could  not  Aaye  had  a  verdia  unlefe  he  l^^l!^ 
kul  proved  an  attornment,  but  as  this  is  a  judgment  by  defiiult, 
ifid  was  not  a  jeofiule  before  4  C2f  5  Antm^  c.  16.  that  futute  can 
Ittve  no  nelatioa  to  this  cafe. 

C.  J.  The  reafbn  why  the  plaintiff  is  required  to  fet  out  an 
attornment  is,  becaufe  his  title  is  not  compleat  without  it,  as  a 
copyholder's  is.  The  32  H.  8.  gives  none  but  an  afflgncc  this 
adion ;  it  doth  not  enable  him  to  be  aflignee,  but  only  as  fuch 
to  bfing  kn  <a£)ion.  l*o  which  f^wys  J.  agreed.  EtptrEyre]. 
The  xz  H.  8.  is  out  of  the  cafe  -,  for  as  the  plaintiff  is  not  a 
cmniwat  aflignee,  we  muft  take  it  as  it  ftdod  at  common  law,  *     > 

and  at  common  law  fuch  a  grantee  of  the  reverfion  as  the  plain- 
tiff is  CQfuM  not  maintain  an  adion  of  covenant.  JoHes  Sir  ff^. 
ft4T.  y^nes  SirT'Zw.  217,  232.  Ad^or  527.  This  was  not  a 
jeoraile,  (b  not  helped  by  4  £?  5  Annae.  And  Prat^  J.  faid,  that 
the  upgia&Ti  was  no  more,  than  whether  the  ftatute  32  H.  8# 
jives  die  aAion  to  him  who  has  not  the  reverAon,  for  without 
attornment  it  pafled  not.  For  thefe  reafons  the  judgment  was 
j^rretfed. 

« 

Lane  verfus  Santeloe. 
A  Nifi  prius  in  Middlefex,  coram  King,  C  y* 

CASE  for  a  malicious  profecution  of  an  indidlment  of  fe-  DiflTereatd*^ 
fony,  whereof  the  plaintiff  vras  acquitted,  was  brought  "****  *'^^' 
againft  the  profecutor  and  the  juftice  who  committed  \  and  the 
jury  gave   200/.  damages  againil  the  profecutor,    and  20/. 
Igainft  the  juftice,  and  the  C.  J.  direAed  the  verdid  to  be  taken 
accordingly. 

Weftbrooke  verfia  Strutville. 

Coram  King,  C,  J.  in  Middlefex. 


o 


N  Not  guilty  in  trefpafs  for  an  afTault,  the  defendant  gave  Wife  Jt  fish 
in  evidence  his  marriage  with  the  plaintiff,,  to  encounter  **"^7  "*y  ^^^ 
Whidi  (he  proved  a  fbrnler  marriage  to  one  Wejlbrooky  who  was  fluirbyhuf- ' 
tf  ve  at  the  time  of  her  fecond  marriage.     Pro  defendenU  it  was  ^•'xi- 
iniifted,  the  plaintiff  ought  not  to  give  felony  in  evidence  to  ^^^/e^^Sor 
fvpport  her  adlion  ;  but  this  was  over-ruled,  and  (he  obtained 
*  verdid,  her  marriage  with  the  defendant  being  void  ab  initic. 

Strutville 
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Strutrille  iKifySrf 


Coram  Parker  C  y.  in  MidJlekx^ 

Wiftdt/^ao^   ^T  THERE  a  woman  tnarries  a  fecond  huiband living  tM 

fervMU  yy     firft,  and  the  fecond  not  privy ;  a$  to  what  ihe  acquired 

during  the  cc^abitadon^  the  C.  J.  faid  he  would  efteem  her  as 

a  fervant  to  the  fecond  hu(band,  who  is  intitled  to  the  benefit 

of  her  labour. 

Williams  virfus  Lady  Bridget  Ofbori^. 

Bifiri  /£r  Ddegata  at  Serjeants  Inn,  January  22, 1717* 

'Of  the  Ibpple^    ^HT^  ^^  queftion  bdow  was,  ixdiether  Mr.  WilCams  wzs  txi2x^ 
tw7ottli»  Jl     rj^d  jQ  j^^  ijjy  Bridget  Ojborru  \  the  minifter  who  per- 

formed the  ceremony  having  formerly  confefled  it  extrajudicial* 
ly,  butn6w<fenying  it  upon  oath.  00  that  there  bein^  variety 
<>F evidence  on  l>oth  fides,  the  Judge  upon  the  hearing  me  cau(e 
required,  according  to  die  method  of  ecclefiaftical  courts,  df^ 
tKtdi  of  the  party,  which  the  civilians  term  the  fuppl^toty  oam, 
that  be  was  really  married  as  he  fuppofes  in  his  lii>el  and  ard- 
des.  The  accepting  this  oath  (as  was  agreed  on  both  fidesj 
lies  in  arhitrio  juiii^isy  and  is  only  ufed  where  there  is  but  ^a^ 
the  civiliians  efteem  a  fimipkna  frobatio  i  for  if  there  be  fUn€^ 
frobatioj  it  is  never  required  i  and  if  the  evidence  does  not 
amount  to  ^fetnipUna  probation  it  b  never  granted,  becaufe  this 
oath  is  not  evidence  ffridly  fpeaking,  but  only  confirmadon  of 
evi(fehce ;  and  if  diat  evidence  doth  not  amount  to  a  femifUna 
frtSatid^  die  confirmadon  of  it  by  the  party^s  own  oath  will  not 
alter  the  esft* 

Upon -adoutdng  the  party  to  his  fuppletory  oath,  th6  Lady 
Bridget  OJbome  appeals  to  the  Delegates.  So  that  the  queftioo 
^ow  was  not  upon  the  merits,  whether  there  really  was  a  mar- 
riage or  not,  but  oidy  upon  the  courfe  of  the  ecclefiaftical 
courts,  whether  the  Judge  in  this  cafe  ought  to  have  admitted 
Mr.  IVilliams  to  his  fuppletory  oath,  as  a  perfon  that  had  made 
^femifUna  probatf  of  that  which  he  vras  then  to  coniirmt 

T%e  queftions  before  die  Delegates  were  two :  i.  WUethA 
,  t  fuppletory  oath  ought  to  be  adminifhred  in  any  cafe,  to  en^ 
Ibrce  ^fimifUna  probati$f  a.  Admitting  it  might,  whether  tbf 
eVid^C^  in  this  cafe  amounted  to  zfemiplina  prohaticj  fo  as't9 
intide  Mt.^fPlitiinm  to  pray  that  his  fuppletory  oath  might  b^ 
rMfivedf 

2.  A9 
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).  As  to  the  firft,  it  was  argued  to  be  againO:  all  the  rules 
of  the  common  lawy  that  a  man  ihould  be  a  witnefs  in  his    -^ 
owncaufe.     It. is  not  allowed  in  the  temporal  courts  in  any 
ak  but  that  of  a  robbery,  which  being  prefumed  to  be  fccfct, 
the  party  is   admitted  to  be  a  witnefs   for  himfelf.      In  the 
temporal  courts  no  man  can  be  examined  that  has  any  intercft, 
dkxigk  he  be  no  party  to  the  fuit,  for  miniwui  exccptio  toUit 
fKremntiumjuratoris.     On  the  other  fide  many  authorities  and 
ivecedents  weite  cited  out  of  the  civil  law,  to  prove  this  prac* 
dee  of  allowing  the  fuppletory  oath.     Aad  therefore  the  court 
keid,  that  by  the  canon  and  civil  law  the  party-^agcnt,  making 
tJemifUna  frobatio^  was   intitled  to  pray  that  his  fuppletory 
oath  might  be  received.     And  though  it  be  againft  the  rules 
of  the  common  law^  yet  this    being  a  caufe  of  ecdefiaflical 
coausance,  the-  civil  and  not  the  common  law  is  to  be  the 
neafurc  of  their  proceedings,  and  therefore  this  prance  be- 
ing agreeable  to  die  civil  law,  is  well  warranted  in  all  cafes 
wbece  the  civil  law  is  the  rule  ^  and  the  excrcife  of  it  hes  in 

2«  It  bring  therefore  eftablifhed^  that  a  perfon  making^m/- 
tha  fr$krti9  is  intided  to  his  oadi  \  the  next  queftion  was^ 
^91  Hu  according  to  the  notion  of  the  civilians  and  canonifts, 
^femipinui  p'obatio.  With  them  it  was  argued  on  behalf  of 
W  lady,  that  nothing  is  efteemed  as  a  plena  probation  unlcfs 
ikere  m  two  pofitive  unexceptionable  witnefies  to  the  v^iy  mat- 
ter of  fa£l,  as  to  the  marriage.  That  z  femiplena  pr^batioj  which 
is  die  next  degree  of  evidence,  is  what  is  affirmed  by  the  oath 
pf  one  witne6  as  to  the  principal  fa(^  and  confirmed  by  con- 
current clrcumftances^ 

And  ijfi  It  muft  be  per  umgn  tefiem.  idly^  Evidence  that 
concludes  necefiarily,  and  not  by  prefumption.  TfUy^  That  has 
no  preemption  to  encounter  it  \  and  ^hly^  The  witnefs  muft 
be  bmejia  perfona^ 

That  matrimonial  caufes  require  the  greateft  certainty ;  and 
vbere  that  is  the  fole  queftion,  the  proof  ought  to  be  fuller, 
tbn  where  it  comes  in  by  incident,  as  on  granting  admini- 
fcition. 

To  this  it  was  anfwered  on  the  other  fide,  that  femifknn 
prA^if  implies  no  more  than  what  the  common  lawyers  call 
prefumptive  evidence;  and'that  is  properly  called  prefumptive 
evidence,  which  has  no  one  pofitive  witnefs  to  fupport  it,  buc 
tdies  only  on  the  ftrength  of  circumftances.  And  when  there 
is  one  witnefs,  who  depofes  direcUy  to  the  pritxcipal  faA, ^is 
immediately  ceafes  to  bear  ^e  name  of  pm^mptivf ,  and  af- 
fume$  that  of  pofitive  evidence.  And  that  which  in  the  ttm- 
|)Qra]  courts  paflTes  for  pofitive  evidence,  is  the  fame  degree  of 

Vol,  I.  Q  evidence 
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evidence  with  the  plena  probatlo  of  the  canonifts  and  civilians. 
'I'he  luppletory  oatli  does  ex  vi  termini  import,  that  there  has 
been  no  owe  pofitive  witncfs  to  the  principal  fad ;  and  he  that 
derrjinds  to  be  admitted  to  take  his  oath,  docs  thereby  admit 
that  he  has  produced  no  conclufive  evidence  to  the  point  in 
iil'ue,  and  therefore  pars  iffafungitur  cfficio  tejlis. 

TJiere  is  no  fixing  the  bounds  of  a  fetniplena  probatia  ;  for 
in  many  cafes  circumftances  may  overbear  pofitive  evidence, 
and  then  if  thofe  circumftances  fhduld  not  be  efteemed  to 
amoi:nt  to  a  fcmiprena  prt>batioj  when  the  pofitive  evidence 
would  exceed  it ;  diat  would  be  to  bverthrow  the  pofitive  evi- 
dence, by  that  which  is  not  fo  ftrong.  ^  ' 

Scmlpkna  proJfatio  therefore  they  concluded  to  be,  that  degree 
of  evidence  which  would  incline  a  reafonable  man  to  either 
fide  of  the  queflion ;  and  implies  in  the  notion  of  it,  that  a 
pofitive  witnefs  has  hot  depofed  to  the  principal  faft.  And  in 
this  cafe,  though  there  was  no  pofitive  conclufive  evidence, 
but  only  fuch  as  depended  on  circumftances,  as  confeffions, 
and  letters,  and  unufual  familiarities ;  yet  the  court  thought  it 
amounted  to  a  femipUna  probation  and  confcquently  that  the 
ciean  of  the  Arches  had  done  right,  in  admitting  Mr.  ^7- 
ilnms  to  his  fuppletory  oath  j  and  therefore  they  difmifled  Ac 
appeal  with  150/.  cofts.  N.  B.  Before  this  appeal  upon  tbe 
yicirx  of  the  gravamen ^  the  judge  below  had  given  fentence  in 
priv.dpali  in'  favour  of  the  marriage,  and  the  appealing  upon 
this  collateral  point  was  only  to  protraft  the  time.  To  obviate 
this,  the  court  of  Delegates,  inftcad  of  remitting  the  cauft 
to  the  Arche?,  retained  it  ad  injhntiam  partisy  and  1 1  Decembei 
1 718,  heard  it  upon  the  merits,  and  confirmed  the  former 
k'iitL-nce. 

Sir  Harry  Haughton  vcrfus  Starkcy.     In  Scacc*. 

wi..tr.'b^re  A  FTER  judgment  for  the  plaintiff' in  prohibition,  the 
prohibition.  "*  t\^  qucftion  was,  what  cofts  ought  to  be  allowed,  the  fta- 
tuiL  of  8  ^  9  Jy,  3.  r.  II.  giving  cofts  in  fuits  upon  prohibitions  \ 
and  whether  they  fliould  be  computed  from  the  firft  motioa 
or  only  from  the  dechiratlon,  was  the  doubt.  Upon  fearch  il 
was  found  to  be  t!ie  courfc  of  all  the  courts,  to  tax  only  fron: 
the  time  of  declaring,  except  in  two  inftances.  Eads  v.  yack- 
fouy  B,  R,  2  Geo.  and  Brow?!  v.  Turner  it  ai*  in  C.  B.  when 
they  were  allowed  from  the  firft  motion.  And  of  this  opinior 
were  all  the  judges,  as  Baron  Forte/cue  informed  mc.  And  al 
the  oilicers  were  directed  for  the  future  to  allow  the  cofts  o 
the  firft  motron.  Apd  afterwards,  Hil.  12  Geo.  B.  R.  intn 
S'wetHa?n  ct  Archer^    it   WRS  ftat;pd  in  tlie  fame   manner,  an« 

agrees 
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agreed  to  be  the  uniform  praiSice  ever  fince ;  and  Paf.  i  Geo.  2. 
between  Sir  ithomas  Bury  and  Cro/sj  the  fame  doubt  was 
nifed  by  a  new  mailer,  and  the  court  ordered  cofts  fi-om  the 
firft  motion. 

Dominus  Rex  ver/us  Inhabitantes  de  Haughton. 

TTPON  a  fpecial  order  the  cafe  was  ftated.  That  about  Several  hiring 
1/    five  years  fince  one  yohn  Evans  was  hired  into  the  pa-  *^  monSw  gi^IT 
rm  of  Hatigbton  from  ^   Wednefday  to  Chrijimai ;  that  at  no  fettlement. 
Qnfimas  he  went  home  to  his  fadier,  who  lived  in  another  Scff.  Cif,  ijf. 
poruh,  took  his  clothes  with  him,  and  (laid  a  week.     That 
then  he  returned  to  Haughton^  and  hired  himfelf  to,  and  ferved 
the  fame  mafter  eleven  months.  Then  he  went  home  again  to  his 
6ther  for  a  week,  and  returned,  and  was  hired  and  ferved  the 
ftme  mafter  other  eleven  months.     That  then  by  agreement 
between  the  mafter   and  him,  and  to  avoid  a   fettlement   in 
HaughtoHy  he  went  home  to  his  father  for  a  week,  and  after- 
wards ferved  the  fame  mafter  for  five  weeks.     And  there  be- 
ing (b  many  hirings  and  fervices,  the  juftices  adjudge  the  fet* 
tiement  in  Haughton. 

Dmtmy  Rievi  and  Foley  moved  to  quafh  this  order,  there 
being  no  adual  hiring  and  fervice  for  a  year,  both  which  the 
ftitute  of  3  fer  4  /iP.  £^  Ms  f.  11.  requires,     Mich.    9  Ann.  ^ 

fancb.  Rudjivicke  v.  Dunfole^  SaU.  535.  there  was  a  hiring 
.fcra  quarter  of  a  year,  and  afterwards  for  half,  and  then  for 
another  half  year,  and  a  fervice  for  all ;  but  this  was  held  to 
be  no  fettlement.  Hi/.  10  /#^.  3.  Paroch,  Overton  v.  Steven-  Fortcfc.  Rep 
H  there  was  a  hiring  and  fervice  for  half  a  }'ear,  then  a  hir-  3*6. 
iflg  for  a  whole  year,  and  a  fervice  for  half ;  and  this  was  held 
to  be  a  hiring  and  fervice  for  a  year,  and  the  fettlement  in 
tbt  parifli.  So  Paf.  i  Geo.  B.  R,  Rex  v.  InhGbit antes  de 
irigbtwell  in  Berks,  there  was  a  hiring  and  fervice  from  three 
weeks  after  Michaebnas  17 12,  to  Michaelmas  17 13,  then  a  hir-i 
ing  to  the  feme  mafter  for  a  year,  and  a  fervice  for  eleven 
months,  and  thefe  two  hirings  and  fervices  were  held  to  gain 
the  (ervant  a  fettlement.  Paf.  i  Geo.  Paroch.  Pepper  Harrow 
V,  Frencham,  a  hiring  and  fervice  from  3  O^obcr  to  Michael- 
masy  and  the  fervant  at  the  mafter's  requeft  ftaid  fo  long  after 
as  brought  the  year  about;  but. this  was  held  no  fettlement. 
Mich*  12  Ann.  Paroch.  Horjham  v.  Shipley^  there  was  a  hiring 
from  19  February  to  May-tide,  from  thence  to  Lady-day,  then 
to  May-tide  again,  then  to  Lady-day,  and  then  to  the  next 
May-tide  ;    but  there  being  no  contraft  for  a  year,  the  court 

held  it  no  fettlement. 

« 
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Hawkins  contra.     A  fcrvant,  whilft  fuch,  if  not  removable 
by  any  a^  when  a  man  is  hired  for  a  year  in  one  parifh,  anft 
fcrves  the  lad  quarter  with  his  mailer,  who  removes  into  an-* 
other  ()ari(h,  yet  the  fcrvant  gains  a  fettlement,  as  has  beei^ 
adjudged,  notwithftanding  the  aft  fays,  a  hiring  and  fcrvice  for 
a  year  in  any  parijh*     Mich,   i   G/fl.  Parocb.  St.  George  v.   St, 
Catberinej   where   the  mafter  removed   at   half  a  year's  end. 
Sy  31  Ceo,  2r   The  ftatute  iays,  apprentices  Imund  aut  by  indenture;  and  yet  it 
ico  ffahTTfet-  ^^  *^*"  extended  to  thofe  bound  out  by  deed  poll.     So  tfce 
}ammtf  tho*     ftatute  of  Glwcejler  as  to  wafte  has  been  extended  beybhd  ti^ 
Mf  b«un4  out   letter,  rather  than  it  (hould  be  evaded.     In  the  prefent  cafe  it 
JrovrdfT^  the'     plainly  appears,  that  this  was  a  contrivance  from  the  begin- 
icedbciianfpt.   ning,  to  exempt  this  parifh,  by  fending  him  away  at  eleven 
months  end. 

Foley,  He  needed  not  to  go  away,  to  avoid  that  wlucfa  he 
couki  not  have  gained  by  ftaying. 

C.  J.  This  is  plainly  a  defign  to  fave  this  parifh,  and  I  fop* 
pofe  all  the  parifhioners  have  agreed  never  to  hire  any  (ervant 
for  a  year.  The  ground  of  the  ftatute  relating  to  fervants 
was,  that  a  perfon  who  had  ftrength  of  body  enough  to  hire 
bimfelf  out  for  a  year,  would  when  that  year  is  expired  be 
able  to  fupport  himfelf }  and  the  fame  reafon  holds  in  the  cafe 
of  apprentices.  I  am  afraid  wc  cannot  interpofe  tn  this  cafe» 
but  it  is  proper  the  legtflature  ibould. 

Pratt  J.  We  muft  take  the  law  as  it  ftands,  and  kXkiw  for* 
mer  refolutipns ;  for  the  fefions  have  ever  fmce  for  the  moft 
part  afted  purfuant  to  thofe  refelutions  \  and  if  we  (hould  do 
otherwife,  it  will  introduce  the  utmoft  uncertainty  and  con* 
fufton  \  and  little  refpcft  will  be  paid  to  our  judgments,  if  we 
ovcrtlirow  that  one  day,  which  we  refolvcd  the  day  before. 
'I'he  ftatute  exprefsly  requires  a  hiring  and  fervice  for  a  year  ; 
and  it  is  admitted  that'if  there  was  but  one  hiring  and  fervice 
for  eleven  months,  that  would  give  no  fettlement ;  and  why 
any  fubfequent  hirings  of  itie  fame  nature  fliould  gain  him  one, 
I  cannot  imagine.  The  reafon  of  hiring  fervants  at  iirft  for 
eleven  months  only  is,  becaufe  the  fervant  may  prove  idle  and 
good  for  nothing,  and  the  mafter,  as  a  prudent  man  ought  to 
do,  amds  bringing  a  charge  upon  the  parifti,  til]  he  has  had 
experience  of  the  diligence  and  fidelity  of  his  fer\'ant:  And 
when  he  has  had  eleven  m<Miths  experience  of  his  diligence 
and  fidelity,  then  if  he  hires  him  a  fecond  time,  that  is  ground* 
ed  upon  his  good  fcrvice  during  the  former  hiring,  but  ftill 
the  fecond  hiring  muft  be  as  full,  as  if  the  iirft  hiring  were 
out  of  the  cafe.  Ar*d  if  the  firft  hiring  were  out  of  the  cale,  then 
the  feccnd  would  ftand  in  the  fiime  parity  of  reafon  with  what 
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I  mentioned  before,  a  (ingle  fairing  and  fcrvice  for  eleven  months, 
wbich  it  is  agreed  will  give  no  fettlement. 

If  there  was  any  fraud,  the  jufticcs  fhould  have  examined  See  j?«r.  Setti. 
into  it.  We  cannot  judge  of  the  faft,  but  the  law  upon  the^*^'  ^^^^^"^^ 
fid.  I  Ven.  310.  Demand  and  refufal  is  evidence  of  aeon- 
verfion  to  a  Jury,  but  not  to  die  court*  i  RolL  Air.  523. 
10  G.  56.  Hob.  187.  I  Fi?u  401.  I  Sid.  127.  Hutt.  10. 
SaU.  531.  If  that  cafe  of  the  parifhes  oi  Overton  and  Sttvaiton 
was  q;>en  again,  I  (hould  not  readily  go  into  that  opinion.  . 

The  court  took  time  to  confider  of  it,  and  at  the  end  of  the 
term  they  held,  that  as  the  law  now  (lands,  the  feveral  hirings 
and  fervices  that  were  ftated  could  give  no  fettlement.     They 
faid  it  wmiM  be  dangerous  to  depart  from  rije  ♦  words  of  the  jff^'^^"/*^ 
ftatute,  and  if  they  once  did,  they  (hould  never  know  where  to  .iiio'poitri43. 
ftop.     Wherefore  the  ofder  was  qualfjcd.  s.  p. 


»■  ■ J  m\ 
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4  Georgii  Regis*     In  B.  R. 


Sir  John  Pratt,   Knf.  Lard  Chief  Juftice. 

Sir  Littleton  Powyi 

Sir  Robert  EyrCj 

5/r  John  Fortefc 
Nicholas  Lechmere,  Efquire^  Attorney  Generah 
Sir  William  Thompfon,   Knt.  Solicitor  General. 


nnt.  JLwa  Limej  jujtice. 
owys,  Knt.       1 
e,  Knt.  >Juftices. 

cue  Aland, -K»/.  J 


Memorandum :  This  term  the  Lord  Chief  Juftice  Parker  was 
made  Lord  Chancellor,  and  Mr.  Juftice  Pratt  fuccecded  him 
as  Chief  Juftice,  and  Mr,  Baron  -Fortefcue  came  down  into 
the  King's  Bench,  and  was  fucceeded  by  Sir  Francis  Page 
the  King's  Serjeant,  and  Sir  Edward  Northey^  Knt.  was 
removed  from  being  Attorney  General,  and  Nicholas  Lech^ 
mercj  Efquire,  was  made  Attorney  in  his  room. 


Anonymous. 

Sunday  a  d-.y  in  HH  H  E  writ  was  returnable  30th  January^  and  the  b^il-bond 
'rti*'  T^*^'  ^*  ^  aifigned  the  4th  of  February^  between  which  and  30th 
Silkrezt*  7^^^^^  ^  5««/%  happened.  Et  per  Curiam :  It  is  well  afligncd, 
for  Sunday  is  to  be  reckoned  as  one  of  the  four  days  (there  being 
no  more  allowed  in  anions  laid  in  London  ox  Middlefcx.)  And 
fo  it  is  in  rules  tofilead,  except  the  firft  or  laft  day  happen  upon 
a  Sunday 'y  with  this  difference,  that  if  the  rule  be  given  upon  a 
Sunday  it  goes  for  nothing,  but  if  it  expires  upon  a  Sunday^  the 
defendant  has  ail  the  next  day  to  plead  in, 
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Lanquit  veifNs  Jones. 

THE  Sheriff  returned  to  ?ifiiri  facias^  that  the  defendant  is  Rule  on  ptccu- 
cUricus  benejiciatus  nullum  habens  la'uum  feodum  within  his  t^r  torctur 
bailiVick;  whereupon  ^  fieri  facias  de  bonis  ^cclejiajiicis  ^^^^'^y  i^'^^rf^l'^lZ'i 
<iut3ed  to  the  late  bifhop  of  Sarum  in  one  caufe,  and  in 
snodier  between  the  fame  parties  dire£t:d  to  the  prefcnt  Uilhop. 
And  upon  affidavit  that  the  debts  were  levied  thercupoii,  the 
court  made  a  rule  upon  the  executor?  ,pf  the  firft  biftiop,  to  re- 
turn the  lirft  writ,  and  upon  the  now  bifliop  to  return  the 
fccond. 

Drake  verfus  Tdylor. 

•  >  '»  .  *     . 

THE  vicar  libels  for  tithes  of  turnip?,  and  lays  his  title  to  wh«r  tfic  quH". 
them  by  prefcripticn  and  endowment.    The  dcfcnliant  *?'*"  *^  ^^'^'^'**"'* 
I     J        ,  ,  '     *  .  *     ^  .  .  ,      ,  .  tnc   rc<tor   or 

pleads  that  there  is  a  rectory  impropriate,  and  that  time  out  vkar  ic  intitic-a 
of  mind  the  recSlor  has  taken  tithes  of  turnips.  And  laft  t<^  'aihi*,  nr. 
term  he  moved  for  a  prohibition  fro  dcfchin  triatlouisy  ^nd  ^'*''''***'^-^"  *'*"'• 
obtained  a  rule  nifi.  And  now  Reynolds  Syrjeant  came  to  fliew 
ciufeagainft  a  prohibition,  for-that  turnips  are  a  late  improve- 
ment in  JVi^/i^/if  (where  thfc  matter  arifcs),  and  quoted  2 /J;//. 
Ar,  310.  ^.  5.  1.  2.  And  where'' the  matter  is  originally 
of  ecclefiaftical  conuzance  unmixt  with  any  temporal  ingre- 
dient, no  prohibition  lies.  The  vicar  is  prima  facie  intitled 
tohodiing,  unlefs  he  (hews  a  right  either  by  prefcripticn  or 
endowment.  Thefe  cndov/mcnts  are  of  an  ccclefialUcal  na- 
ture, and  fo  is  the  extent  of  them.  For  anciently  and  until 
the  Statutes  of  15  R.  2.  c,  6.  and-4  //.  4.  c.  12.  tlic  or- 
Anary  endowed  the  vicarage  at  his  difcretion.  In  2  BrGziiiL  36. 
it  is  (aid  and  agreed,  that  if  there  be  a  parfonage  imprupriaic, 
and  a  vicarage  endowed,  and  there  be  any  difference  between 
tiifcra,  it  fhall  be  tried  and  determined  bv  the  ordinarv.  In 
Scaccario  et  in  C.  B,  this  prohibition  has  been  denied, 

Tori^f  contra.  That  rule  which  has  been  laid  down,  will  not 
be  infifted  upon  now-a-days,  for  the  clergy  will  not  pretend  to 
be  exempted  from  the  temporal  jurifdiclion  merely  bccaule 
they  arc  ecclefiafticks.  But  in  this  cafe  both  parties  are 
not  ecclefiafticks,  for  the  libel  is  againft  the  pariihio.icr,  und 
it  lays  a  cuftom  which  is  denied  and  muft  be  tried,  and  that 
has  always  been  good  ground  for  a  prohibition.  We  do  not 
pray  it  for  defect  of  jurifdiction,  but  want  of  trial  of  the  pre- 
fcription,  which  is  what  the  vicar  grounds  himfclf  upon  in 
making  his  title  to  the  tithei?  j  and  the  qucilion  is  not  upon  tiic 
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ftn<lowments  t^ougl^  I  admit  the  prefcriptlon  fupppfe^  an  en- 
dowment. 

C.  J.  Though  both  parties  arc  not  ecclefiafticks,  yet  th6 
thing  in  controyerfy  belongs  either  to  one  ecclefiaftick  or  ano- 
ther, for  either  the  rcdor  i$  intitled  to  the  tithes  or  the  vicar, 
and  what  matter  is  it  to  the  parifhioner  who  has  them  i  for  he 
can  only  pay  them  to  one.  This  is  properly  a  difpute  what 
belongs  to  the  vicar  upon  the  endowment,  and  that  evidence 
which  will  intitle  him  to  a  fentence  below,  will  not  enable  hifi^ 
to  recover  here,  and  therefore  I  ani  againft  a  prohibition.  To 
which  p0Ufys  and  Eyn  Juftices  agreed.  Et  per  Pratt  J.  If  we 
(hould  grant  a  prohibition  in  order  to  try  tne  cuftom,  and  it 
{hould  be  found  againft  the  cuftom,  yet  that  will  not  determine  ' 
the  queftion  upon  the  endowment  j  and  therefore  we  ought  not 
to  draw  them  out  of  that  court,  which  may  properly  determine 
the  w)iple  matter.  And  befides  in  the  fpiritual  court  fifty  years 
makes  a  prefcription,  thougl^  i%  will  |iot  here.  The  rule  for  n  -. 
prphibition  was  4i(chav2ed, 


Wallis  V0fas  Scott^ 

Where  tfptciil  nT^HE  plaintiff  declare,  t^ut  the  defendant^  in  ccmfidcr^tioii 
reqMcft  is  necefV  j[  the  plaintiff  would  make  him  a  fet  of  f^ls  worth  45  L  pnw 
[c'ld'an^d  where  "^'^  ^^  P^X  ^^  mudtk  for  thcm  upon  requeft  5  and  avers,  that 
not, '  l^c  made  the/aid Jaihi  and  the  defendant  although  often  reqiie^bec^ 

refijfes  to  pay.      De^urr^r  irub.     And  Branthwayti  Seijeant 
pro  defendfrtte  sM'gued,  tha(  this  being  a  fpecial  contrad,   tbq 
\  plaintiff*  muf^  ihevr  a  performance  of  all  on  his  part,  which  hie 

has  not  done;  for  he  has  not  averred  that  he  made  the  fail$ 
worth  45  /.  and  if  they  were  not  worth  it,  the  defendant  ia  not 
chargeable. 

I  Lev.  4S.  Secondfyy  The  adiiion  being  foiinded  upon  the  breach  of  cott-i 

Lu\w  *  ^^'  tract,  there  ought  to  be  a  fpecial  requeft  laid.  For  this  differs 
Poph*.  160!  from  the  cafes  where  tliere  is  a  precedent  debt  or  duty  whercoi^ 
Hutt.  2, 42, 73.  to  ground  the  promife,  for  there  I  admit  the  a£lion  is  a  requeft:. 

w'.Iq.*  Lar.  ^  ^'  ^^3'  "^^^  defendant,  in  confideration  the  plaintiff  being 
?os',  209.  '  sin  innkeeper  would  entertain  the  def<^ndant's  commiffioners^ 
I  Sid.  303.        promifed  to  pay  for  their  lodging  a|id  diet  upon  reaueft  j  an4 

there  being  nothing  but  the  general  licet  faepius  reqwfit\  judg-* 
ment  was  arrefted  upon  that  diftin£lion,  between  a  collateral 
/  contraft  for  a  thing  /;/  fieriy  and  a  precedent  debt  or  duty.    And 

to  the  fame  purpofc  is  ^t  Cro.  523.  In  2  Saund,  32.  Jjjumpja 
on  mutual  promifes  to  perform  an  award,-  or  pay  each  other 
40/.  upon  requeft,  and  in  an  action  for  the  40/.  the  der 
ciaration  v/^s  hel^  ill,^  l)ecavife  no  requeft  was  alleged)  and  the 

forn;ie^ 
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former  cafes  and  difFerences  were  agreed.  Here  is  no  money  to 
be  paid  till  two  things  are  done,  neither  of  which  appear, 
I.  toe  maJung  the  bJh  of  fuch  a  value,  and  2.  a  re<}ucfl:  to  pair 
for  them. 

tirh  contra^  In  a^ons  upon  the  cafe  the  plaintiff  may  lay  it  as 
k  can  prove  it,  and  is  not  obliged  to  a  general  indebitatus  ajfump- 
fit.  1  he  value  is  part  of  the  defcription  of  the  fails,  and  there« 
Afewfacn  we  aver  we  made  the  s^orefaid  laiU,  vilaturas  proi^ 
MOas^  that  takes  in  the  whole  description.  As  to  the  requeft, 
tke  Uutliufiut  nqmfit*  is  fuAcient  But  if  not,  yet  the  want  of 
afpeciai  requeft  ought  to  bavf  been  (hewn  for  caufe  of  demurrer. 
The  cafes  in  Croke  can  never  be  law,  for  diey  are  after  a  verdid, 
iriien  the  court  will  intend  a  re.queft  proved,  and  fo  is  P^.  i6o» 

Brantbwuyte  replied.  It  is  admitted  that  the  value  ought  to 
be  averred,  and  the  only  queftion  now  is,  whether  it  be  or  not« 
frmtSSf  will  not  be  a  fufficient  ^verment^  In  Teh^  36.  Tref- 
pifs  fsx  uking  goods  aperpmu  of  the  plaintifF»  and  judgment  ar«t. 
refted  for  the  infufficiency  of  averring  the  property,  Thefe  cafes 
as  to  the  requeft,  being  after  a  verdi6l,  the  argument  holds 
aferiiori  in  this  cafe,  which  is  on  a  demurrer.  The  general  re-^ 
queft  as  alleged  may  be  fmce  the  action  brought,  and  this  at 
moft  is  but  an  executory  promife. 

^iWfs  J.  (ahfintihus  Parhtr  et  Pratt)  thou^t  the  fraidi£ia$ 
^daturas  was  fufficient.  Etpir  Eyre  J.  I  do  not  think  the  value 
medsd  be  ailedged ;  but  if  it  need,  yet  the  praedi£i*  takes  it  in^ 
fer  if  d|e  value  be  part  of  the  defcription,  then  h  is  averred  that 
die  plaintiff  made  fuch  a  fet  of  fails  as  was  agreed  upon  (that  is). 
afet  of  fails  ^l>icb  anfwers  ^\QTy  part  of  the  defcription. 

Wliere  notice  or  %  requef^  are  by  law  necefTary,  there  the 
feenend  averment  wil]  not  be  fuficient ;  but  it  muit  be  parricu- 
ttriy  fet  forth,  that  thp  pourf  may  judge  whether  the  notice  or 
it<|neft  were  fufficient^     Buf  in  this  cafe  I  take  it  no  requefl 
was  neceflary,  for  on  Ae  mukifig  ti^e  fails  the  money  immedi- 
ately becomes  due*     If  I  promife  a  taylort  that  in  confideration 
be  will  make  me  a  fuit  of  cloaths,  1  will  pay  him  .  fo  much  ; 
there  needs  no  requeft,  for  as  foon  as  he  has  done  his  part, 
Cbere  is  a  duty  vefled  in  htm.     And  this  differs  from  the  cafes 
idiere  the  payment  is  to  be  to  a  third  perfoni  or  where  an 
award  direds  a  requeft. 

Afterwards,  the  court  being  full,  Bmnthivayte  mentioned  Cro. 

Eiiz.j'j2'  9^'  ^^^'  107.  And  terke  quoted  Tel.  66,  121. 
3  Ba^,  258.  2  Cro,  6^9.  And  the  former  cafes  of  2  Q^o.  183, 
^^2'  vy'Cfc  denied  per  Ejfrc}.  and  judgment  given  fqr  the  plaintiff, 

1  Dominus 
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Dominus  Rex  verfm  Inhabitantes  dclvinghcx;  in  Com' Bucks. 


Where  there  is 
an  hiring  for  a 
year,  and  a  fer- 
vice  for  part  to 
a  ftranger,  yet 
if  there  ie>c  no 
difiblution  of 
the  firft  contra^ 
it  is  a  fettle- 


ment. 

Fortefc.  Rep. 
3»7. 


Ld.  Raynii 

J5X2* 


Fortefc.  Rep. 


ON  a  fpecial  order  of  (effions  the  cafe  appeared  to  be.  That 
one  Nichdlas  Toung,  being  legally  fetded  in  the  parifh  of 
Cholejbury^  was  at  Michaelmas^  ^IJSj  hired  into  the  pariih  of 
Jvinghoe^    by  John   Knight^    to  ferve  him   as  a  fhepherd  till. 
Hichadmas  following.     That  he  entered  upon  the  fervice,  and 
continued  with  Knight  till  Lady^day^  who  then  paid  him  half  a 
year's  wages,  and  left  the  farm  to  (mt  Smithy  who  entered  and 
took  all  the  ftock  and  fervants,  and  in  harvcft  time  took  Toung 
off  from  keeping  flieep,  and  fet  him  to  harveft  work,  for  which 
he  paid  him  55.  extraordinary,  and  at  the  year's  end  paid  him 
the  other  half  year's  wages.     That  Knight  when  he  left  the 
farm  never  told  Tiimg  he  was  no  more  his  fervant,  nor  were 
there  any  tran&dHons  between  them  two  towards  diiTolving  the 
cdntraft;  neither  did  3^f/w^  ever  make  any  new  contract  with 
Smith  for  the  laft  half  year.     And  die  juftices  adjudge  the  £et«>. 
dement  in  Ivinghoe^  where  die  hiring  and  fcrvice  were» 

Denton  moved  to  qiiafh  the  order.     Becaufe  to  make  a  fetde*; 
dement  there  muft  be  both  a  continuance  of  the  contraft,  and 
fervicc  J   both  which  were  broke  off  at  the  half  year's,  end. 
Mich,  €^Annae^  ParuV  Rudfwick  et  DunsfaUy  Salk.  538.  There -• 
was  a  hiring  and  fervice  for  a  quarter  of  a  year,  then  for  half  a 
year,  and  afterwards  for  another  >half  year,  all  which  were  heldr 
to  gi  ve  no  fetdcment.' 

I 
I 

• 

Torkc,  By  8  &f  9  /i^.  3.  c,  30.  it  is  required^  that  the  party 
continue  inthefame  fervice  for  a  year.  .  There  muft  be  an  iden- 
tity of  the  fervice>  it  muft  appear  to  be  the  fame  maftcr,  which, 
this  is  not,  and  here  is  an  alteration  of  die  wages.  The  court 
will  not  confider  what  is  moft  for  the  benefit  of  the  fetvant,  but 
which  is  the  proper  parifh  to  be  charged^  it  is  all  one  t9  the 
fervant,  where  he  is  fettled. 


Rerje  contra.  It  being  exprefsly  ftated,  that  there  was  iwx, 
new  contrail,  the  firft  muft  be  taken  to  have  continuance  all 
die  year.  And  if  Smith  had  not  paid  Toung  the  laft  half 
year's  wages,  no  doubt  but  as  this  cafe  ftands  he  might  have 
come  M^on  Knight  for  them.  The  5J.  fhcw  he  was  Knigbt^s 
fervant  all  along,  for  otherwife  Smith  had  no  occafion  to 
give  him  that  extraordinary  pay.  The  ftatute  does  not  re- 
quire an  identity  of  the  contract,  for  HiL  10  /F.  3.  Parocb* 
Overton  et  Steventon^  a  hiring  and  fervice  for  half  a  year^ 
and  then  ahiring  for  a  whole  year,  and  a  fervice  for  half,  was 

.     held 
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Mi  to  gain  a  fettlement.     So  P^i&.    i  G^o,  B.  R.  Rex  v. 
IMitantes  de  Brightwell  in  Com.  Berks,  there  was   a  hiring  Ld.Rayn.15fi. 
and  ierv'ice  from  three  weeks  after  Aflchaelmas  1 7 1 2  to  AB" 
chatbnas  17139  then  a  hiring  to  the  fame  mafter  for  a  year, 
and  a  fervice  for  eleven   months  ,  and  this  was  held  a  good 
fetdcment.     The  ftatute  3  £^  4  ^.  tf  Af.  f.  11.  fajrs,  that  a 
binding  and   inhabitation  (hall  gain  a  icttlement,  fo  that  by 
the  words  a  binding  is  required;  and  yet  Trinity   13  /i^.  3. 
J.  R.  Rex  V.  Inhabitantes  de  Eccles  in  C&nC  Norf,  it  was  held, 
that  if  the  mafter  to  whom  the  binding  was,  afligns  his  ap- 
prentice over  to  another,  a  bare  inhabitation  forty  days  with 
theaffignee  gives  a  fettlement.     In  this  cafe  there  is  a  hiiing 
and  fervice  for  a  year  in  the  pariih  of  Ivinghoey  and  that  is 
fiificient. 

hee.  By  13  CsT  14  dr«  2.  c.  I2*  forty  days  inhabitation 
gave  a  fettlement.  But.  it  being  found,  tjiat  difeafcd  and  dif- 
orderly  perfons  often  came  into  pariflies  and  fiaid  out  the  time, 
itwas  thought  proper  by  the  ftatutes  of  3  C:f  ,4  and  %^  ^IV.y, 
to  require  a  hiring  and  fervice  for  a  year.  And  ^is  wa^ 
diought  a  good  remedy,  becaufe  it  was  fuppofed  no  body  would 
incumber  themfelves  with  a  fickly  or  disorderly  perfon  for  ^ 
whole  year,  who  perhaps  would  have  dlfpciifed  with  them  for 
ibrty  days.  And  it  is  not  prefumed»  thai  a  perfon  having  abi- 
lity of  body  enough  to  ferve  a  yeair,  will  become  chargeable  j  •  •  « 
and  he  is  looked  on  as  bringing  fo  much  fubftance  into  the 
pvifli.  I  agree  the  word  fame  in  the  latter  ftatute  is  a  word 
of  relation,  but  it  will  be  fatisfied  by  referring  it  to  the  jamt 
^t.  Thofe  ftatutes  have  always  had  a  liberal  conftruction, 
whefore  3  far  4  ^.  and  M.  r.  xi.  that  bearing  offices  in  a 
pviih  amounts  to  notice.  Shtnv.  12*  So  the  ftatute  fays, 
^  wtmarried  perfon  having  no  child,  and  yet  a  perfon  having 
A  child  which  was  grown  up,  and  no  incumbrance  to  him,  was 
Ud  to  be  within  the  ftatute.  So  Pafch,  10  Annac,  Rcgina  v. 
Purnb*  de  Aldenham,  and  Mich,  i  Geo.  St.  Saviour's,  Soutfrvuark, 
nanying  within  the  year  was  held  no  hindrance  of  the  fettle- 
ment.    Salk.  527,  529. 

Yorke.  That  cafe  is  within  the  very  words,  for  the   ftatute 
ffoks  only  of  perfons. unmarried   at  the  time  of  the  hiring. 

C.  J.  The  ftatute  requires  two  things ;  a  hiring,  and  a  con- 
tinuance in  the  fame  fervice  for  a .  year.  There  can  be  no 
doubt  but  that  in  this  cafe  there  is  a  compleat  and  perfect  liir- 
ing  for  a  year ;  but  the  queftion  turns  upon  the  fervice.  Hdf 
of  it  was  a3uaUy  a  (kirvice  to  Knight,  and  the  reft  in  fafl:  was 
a  fervice  to  Smith  \  but  there  being  no  new  contrail  with 
Smith,  nor  any  diflblution  of  the  firft  contrad  with  Knight ; 
ix  feems  coniiderable,  whether  the  whole  ftiall  not  be  taken  to 

be 
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be  a  fervicc  to  Knight.  As  if  I  lend  my  fervant  to  a  neigh 
bour  for  a  week,  or  any  longer  time ;  and  he  goes  accord 
iogly,  and  docs  fuch  work  as  my  neighbour  fets  him  about 
Yet  all  this  while  he  is  in  my  fcrvice,  and  may  reafonably  b 
faid  to  be  doing  my  bufinefs. 

If  the  firft  contrail  be  not  difcharged,  it  muft  have  a  coo 
tinuancet  and  under  it  the  fervant  is  intitlcd  to  demand  hi 
wages  of  the  firft  mafter.  And  the  §s.  given  him  by  SmU 
n  no  argument  to  the  contrary,  no  more  tLan  if,  in  the  cal 
I  put  before,  my  neighbour  had  given  my  fervant  a  gratnii 
for  hU  extraordii^ry  trouble.  What  agreement  there  M 
between  Knight  and  S?nith^  nrtt  c^njlat^  but  here  is  no  z8t  doi 
by  the  fervant  that  ^^ws.hjs  confent  to  change  his  maftcj 
And  therefore  I  take  this  to  be  a  fervice  for  the  whole  JBI 
purfuant  to  the  firft  contraA,  and  confcquently  the  fettlemei 
\%  at  Ivinghog^  where  thp  leiriQe  was* 

Ppwjs  J.  The  private  reafon  that  we  went  upon  in  The  Mat 
AnteS>  ^    y-j^  Inhabitants  tf  Houghton^  where  it  was  held  that  ftv% 

ral  hidings  and  fervices  for  eleven  months  gained  no  fettk 
ment,  was,  becaufe  if  we  flipuld  once  get  out  of  the  ftatui) 
there  would  be  no  end,  and  by  the  f^me  reafon  that  wc  'afbai 
ed  one  day,  we  mi|ht. abate  two,  et  fie  in  infinitum.  I  thin 
in  this  cafe  the  fetdament  is  in  Ivingh^t. 

8ilk«  479*  £jrr/  J.  And  fo  do  I.     This  \%  a  contra^  for  a  year  betWfC 

Xnigbt  and  Tmn^y  and  pot  to  be  di/Tolved  during  the.  y^ 
without  both  thetr  cot^ents.  There  is  adufdiy  no  Con(c!«tc 
4one  fide,  and  but  an  implied  confcnt  on  the  o^^r-  It  wc»g| 
nothing  with  me,  that  Smith  paid  the  laft  half  year's  wagtf 
for  I  look  upon  him  only  as  a  perfon  to  whom  the  (tx^^ 
was  lent,  and  there  is  no  doubt  but  that  Toung  might  hm 
demanded  the  wages  of  Knight.  The  paying  the  ji«  ja  : 
far  from  being  an  argument  that  the  coxitracl  was  diflblVd 
that  it  is  to  me  a  ftrong  evidence  of  it&  continuance  $  fi 
when  Smith  goes  to  fet  him  about  harveft  work,  no  fays  H 
J  was  hired  to  be  a  O&epherd,  and  had  fmoll  veages  acc<m 
ingly ;  and  thereupon  the  other  agrees  to  give  him  5^*  I 
equivalent  for  the  hardnefs  of  the  work. 

Fortefcui  J.  The  difficulty  ariffcs  upon  the  wordfimfy  whic 
may  extend  to  mafter,  pariih,  and  bufinefs.  And  taking  it  i 
thofe  fcnfcs,  this  cafe  comes  within  the  words  of  the  ftatute 
and  there  can  be  no  doubt  but  Aat  it  comes  within  the  rci 
fon  of  it,  for  he  is  no  more  likely  to  be  chargeable  nov 
than  if  he  had  afluaUy  fcrvcd  Knight  all  the  year.  Upon  tl; 
reafons  which  have  been  given,  I  think,  here  is  the  fame  imll 
ter,  the  fame  fort  of  fervicc,  in  the  fame  parlih,  and  a  cot 
tinuance  of  the  contract  throu^out  the  v^ole.  The  ord< 
was  confirmed. 

Oomihi 
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D(»iunus  Rex  verfus  Motberfcll. 

UPON  a  mocion  for  a  new  trial,  the  judge  certified  die  ^^^^^^ 
fiecial  fincitr  in  writing,  and  the  court  refufed  to  hear  H^^vJTln"!- 
mf  aSdavits  of  what  pafied  at  the  trial,  kx)king  upon  the  dtiu^c^ 
ttitiicafie  ef  the  judge,  who  was  an  indifi«rent  perfon,  to  be 
If  a  mudi  higher  nature  than  the  oath  of  the  party  interefted, 
tod  ilteicfufc  ordered  the  counfel  to  take  the  hSt  as  it  was  ftat* 
ttbftht  certificate,  and  not  argue  about  the  fad,  but  the  law 
wfm  Ac  h&.     And  the  queftion  being,  whether  a  particular 
iMMer  offered  in  evidence  was  wtU  ov«r-ruled  by  the  judge, 
Ae  OGurt  faid,  that  if  he  had  rejected  diat  which  was  good  cvi* 
deuce,  it  would  be  ground  for  a  new  trial ;  but  if  the  matter 
oftred  was  not  legal  evidence,  then  die  fiHl  verdid  ought  to 
tnd*     And  at  to  that  the  h&  was,  diat  on  an  information  in 
ivtiur«  of  a  quo  warranto  the  profecutor  produced  in  evidence 
a  book,  which  appeared  to  be  only  minutes  of  fome  corporate 
afii  ten  ycara  ago,  aU  written  by  the  profecutor's  clerk,  who 
m  no  oSccr  cif  die  corporadon.     And  this  being  oppofed  by 
the  odier  fide^  as  having  never  been  kept  amongft,  or  efteemed 
•s  one  of  the  corporarion  books,  in  which  die  entries  were 
ihriyt  made  by  die  town  clerk,  and  there  being  fome  fuQ>k:ioa 
te  dib  book  waa  not  genuine,  the  Judge,  before  he  admitted 
it  ID  be  read,  required  an  account  where  it  been  kept  for  thefe 
tenjfcars,  and  whether  any  body  had  feen  it  before,  which  the 
prafecutor  not  being  able  to  give  him  any  fatisfadion  in,  he 
ideded  it.     Bt  pir  Curiam^  Corporation  books  are  generally 
alkuved  to  be  given  in  evidence,  when  they  have  b^n  pub- 
Eddy  kept  as  fuch,    and  the  entries    made   by  the    proper 
cficer;  not  but  that  entries  made  by  other  perfons  may  be 
good,  if  the  town  clerk  be  Ack  or   refuies   to  attend,  but 
dto  that  muft  be  made  appear.     Whoever  produces  a  book, 
mift  eftablifh  it,  before  he  delivers  it  in.     We  (rften  make 
people,  when  they  produce  deeds,  give  an  account  where  they 
have  been  kept,  and  how  they  came  by  them.     Therefore  we 
are  of  opinion,  this  evidence  thus  offered  was  well  over-ruled, 
and  confequently  there  muft  be  no  new  trial. 


Hunt's  cafe. 

THE  court  granted  a  mandamus  on    i  Geo.  againft  mu-  MdrMmuu 
tiny  and  deiertion,  dire&ed  to  die  juftice^  of  peace,  for 
them  to  compel  the  treafiirer  of  the  county  to  reimburfe  a  con- 
fiiUe  the  extraordinary  charges  he  had  been  ;it  in  providing  car- 
riages on  the  expedition  into  Scotland. 

Between 


»4 
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Between  the  Pariflies  of  Horncaftle  and  Bofton. 


Fortefc*  Rep 
301. 


And  now,  upon  motion  to  quafh  the  order,  it  appearea  tb 
the  certificate  was  figned  by  the  churchwardens  or  overfeerSf ; 
8  C<f  Q  /i^.  3.  c.  30.  direds;  and  that  it  was  attefted  by  t% 
as  witneiTeSy  who  were  juftices  of  the  peace.  The  ftatute  p 
quires  it  to  be  attefted  by  two  witneflcs,  and  allowed  by  two  jv 
tices  of  the  peace.  And  Ghejhyre  infifted,  that  this  was  a  bett 
certificate  than  fuch  a  one  as  is  mentioned  in  the  ftatute,  for  d 
atteftation  of  the  figning  it  is  only  to  fatisfy  the  juftices,  th 
it  is  the  hand  of  the  pariih  officers ;  and  nothing  can  be 
iatis&dory  to  them,  as  what  they  fee.  And  it  is  not  n 
quiftte,  that  there  be  four  diftind  perfons,  two  to  atteft^  ^ 
two  to  allow;  but  thejuftices  that  allow  the  certificate  nou 
aA  in  both  capacities.  To  which  the  court  agreed,  when  it  a] 
peared  they  took  upon  them  to  a£l  both  as  witnefles  and  JQ 
ftices  ^  but  here  it  only  appeared  they  fubfcribed  as/witnefll^ 
for  there  are  no  words  of  allowance.  If  this  fbould  be  he 
good,  thejuftices  maybe  drawn  in  to  fign  as  witnefles,  wh< 
perhaps  they  do  not  fo  much  as  know  what  the  inftrument  i 
and  never  imagined  what  they  did  would  pafs  for  an  lllowanc 
The  certificate  was  held  void,  and  the  order  confirmed. 


Froft  verfus  Wolvefton.     In  C.  B. 


AN  in&nt  covenants  to  levy  a  fine  by  fuch  a  time  to  fu4 
ufes.     Before  the  time  he  comes  of  age,  then  the  & 
line  10  DC  lur-    j^  levied,  and  by  another  deed,  made  at  full  age,  he  declares 


In^nt  decUrcf 
the  ufes  of  a 


tbcn  he  may  dc'  to  be  to  Other  ufes.     The  court  held  the  laft  deed  fhould  \ 
Clare  other  ufes.  that  which  fhould  lead  the  ufes. 


Loyd  verfus  Lee. 

At  nifi  prius  in  London,  coram  Pratt  C.  J,  de  B.  R. 

Torbcarance  no      A    Married  woman  gives  a  promiflbry  note  as  ^fenuJoU 

confideration        /jL  ^"^  ^^^^"^  ^^J*  hufband's  death,  in   confideration  of  foi 

9?attion  before.  D^^^ance,   promifcs  to  pay  it.     And  now  in  an  aftion  agafii 

*  her  it  was  infifted,  that  though  (he  being  under  coverture ; 

the  time  of  giving  the   note,  it  was  voidable  for  that  reafoii 

)'ct  by  her  fubfequcnt  promife,  when  (he  was  of  ability  to  mal 
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promire,  {he  had  made  herfelf  h'able,  and  the  forbearance  was 
anew  confideration.  But  the  C.  J.  held  the  contrary,  and 
that  the  note  was  not  barely  voidable,  but  abfolutely  void ;  and 
forbearance,  where  originally  there  is  no  caufe  of  aftion,  is  no 
coD&kration  to  raife  an  ajjumpfit.  But  he  faid  it  might  be 
ocherwife  where  the  contrad  was  but  voidable.  And  fo  the 
flaintiff'  was  called.  yUe  i  Ven,  120,  159.  Salk.  29.  TeL 
5O1  184.  2  SoMncL  261.^  Hok.iiy  2i6.  Pop.  152,  177. 
LiL  2I»  I4I. 


Anonymous. 

»  At  niii  ppus  in  Middlefex,  coram  Pratt.  C  J. 

fry  H  £  queftion  in  eje&ment  being  parcel  or  not  parcel,  a  Sur^ej  where 

I  furvcy  was  offered  in  evidence  on  the  plaintiff's  fide,  evidence. 
TOch  .was  taken  by  one  under  whom  the  leflbr  claimed,  where- 
in the  lands  in  queftion  were  included.  But  this  being  an  aA 
to  which  the  defendants  were  not  privy,  and  confequently  not 
boandy  and  it  being  dangerous,  and  tending  to  encourage -peo- 
ple to  take  more  Aan  their  own  into  a  furvcy,  the  Chief  Juf- 
tice  rejeded  it. 

i 

Stafford  verfus  the  City  of  London.     In  Cane'. 

TH  E  plaiiitiff  being  a  co-leffee  with  J.  brought  his  bill  to  Oneleflee  alone 
have  the  rent  apportioned  on  a  partial  cvi<Sion.  And  ^nnot  come 
bccaufc  the  othet  leflce  wastJieither  plaintiff  nor  defendant,  (for  'J^^^r^^^^^ 
if  he  refiifed  to  be  a  plaintiff  he  might  be  made  a  defendant)  the  s.  c.  i  p.wiij. 
Ulwas.difmiflcd  with  cofts.  And  inftances  were  cited  where  ^^'*ih 
Mis  have  been  difmiffed  for  want  of  parties,  as  well  as  where  leeJ^Uj.'  ^* 
caufes  have  been  put  off  only.  '    •         . 


Trinity 
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t»*-*i»l>W> m  lip        «i *    ■  »"  I  ■■«■••■  I      II Ml  «  I  I  J  ■  .  II    am 


Trinity  Term, 

4  Georgii  Regis.     In  B.  R, 

Sir  John  Pratt,  K»f,  Lord  Chiefjufike, 

Sir  Littleton  Powys,  Knf.        "J 

«S«r  Robert  Eyre,  Knt,  vju^ces^ 

St'r  John  Fortefcue  Aland;  Knt,  j 

Nicholas  Lechmere^  E/juire,  jittorney  G4Heraf^ 

•I 

Sir  William  Thompfon,    Knt^  Solmtt  Ge^ 
neraU 


A  I  ■     ll'l'      II    !■  "     I .'^11  .1*      ■]     I       F».  I  I  !>!■!■     ■ill 

Dominus  Rex  virjus  Ihh^ttiites  dip  Alnnmburjr  U| 

torn*  Etooi^. 

^^JSSi^  A  ^  ^•^^  of  two  jtofticcs  is  qiltfhed  at  fcffions  tipon  H^ 
"^  •/!*«  A\  pcalf  without  faying,  «f  iht  offtal  of  iht  party  griivli^ 
fitfgntvtd  ^  -^  And  diis  was  chjt&ci^  in  order  to  quafh  the  (K-der  <|f 
londc*  Rep.  tetBaD»y  and  compared  to  the  cafe  of  a  complaint  that  a  qian  is 
|o|%  likely  to  become  chargeable,  ^ich  has  been  held  ill,  bccaufc 

th«  complaint  muft  be  by  the  churchwardens  and  overfeers* 
And  die  cafe  of  Rex  v.  Sir  Thmnas  Putt.  Inquifttion  at  feffions 
coram  A^  it  aPfociisfuisy  was  held  ill,  for  there  muft  be  two^ 
and  nothing  is  prefumed  in  a  limited  jurifdiAIon.  And  the 
court  here  inclined  to  quafh  the  order  for  this  fault,  till  tbey 
were  informed  the  precedents  were  moft  of  them  fo,  and  for 
that  reafon,  and  that  only,  as  ^e  C.  J.  declared^  the  prdcT 
ms  confirmed.     Telv^  i%()* 

Waring 
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Waring  verf.  Dewberry. 

TttE  landlord  having  arrears  of  rent  due  to  him  dies  in-  O"  8  Annie, 
tcftatc.     The  plaintifFin  this  aftion  fues  out  execution  on  Jj^ft  demtnli  or 
I  ncovery  againft  tbe  defendant  who  was  the  tenant,  and  levies  the  (herift'is  not 
tkc  moiiej  by  falc  of  the  goods.     Then  adminiftration  of  the  ^^""^  to  fecurc 
nteftate's  goods  is  committed  to  A.  who  thereby  became  intitled  rcd!  360.°'"  ^* 
to  the  arrears,  and  now  moved  for  a  rule  to  have  one  year's 
KBt  out  of  the  levy  money  purfuant  to  the  ftatute  of  8  Jftmae^ 
c»  I  J.    And  Ritins  urged,  that  though  he  was  not  adminiflrator 
It  the  time  of  ferving  the  execution,  yet  asfoon  as  the  admini- 
indon  is  committed,  it  relates  to  t}ie  death  of  the  inteflate,  fo 
tint  he  may  bring  trefpafs  or  trover  for  goods  taken  between  As  to  what  adit 
,tke  deadi  d  the  inteftate  and  the  commiffion  of  adminiftration.  }^f^^||^^ 

JLiV.^S.  3  •^^'  ^76*  SaJA.  295.  Sdd  tota  curia  j^r^?^^«r  the  death  of  th« 
,tfffjfs  y»  centra  i  for  relations  which  are  but  fidtions  in  law  inteftate.  Giib. 
Ihall  not  divcft  any  right  veiled  in  a  ftranger  m^/ne  between  the  f  J'^n.^^"?' 
inteftate's  death  and  the  adminiftration.  The  ftatute  it  is  true  133.  pi,  19/ «. 
was  made  for  die  benefit  of  landlords,  and  to  prevent  the  tenant's 
letting  upaiham  execution  to  defeat  him  of  the  rent.  He  has 
ffiD  the  /ame  remedy  that  he  had  before,  and  if  he  will  have  the 
additional  reniedy,  he  muft  make  himfelf  capable  of  it,  which  the 
idininiftrator  here  could  not.  He  could  not  demand  the  rent^  it 
not  beine  certain  he  would  be  adminiftrator,  for  the  ordinary 
might  remfe,  and  thefherifFis  not  obliged  to  wait  and  fee  if  any 
body  comes  and  demands  the  rent.  He  cannot  take  notice 
what  arrears  there  are,  but  if  the  landlord  comes  and  acquaints 
kirn  with  it,  then  and  not  till  then  he  is  obliged  to  fee  the  year's 
Wt  &tisfied  before  removal  of  the  goods.  If  it  ftiould  be 
Merwife,  it  would  be  in  the  power  of  him  that  is  intitled  to  ad- 
aimfltadon  to  defeat  the  plaintiff  of  his  execution.  For  fuppofe 
k  never  takes  adminiftration,  muft  the  execution  ftand  flill  ? 
if  the  landlord  himfelf  had  not  demanded  before  removal,  he  had 
ken  too  late.  Here  was  no  landlord  at  all,  fo  that  there  could 
It  HO  demand,  and  it  is  now  too  late  to  aik  it. 


Between  the  Parilhes  of  Murfley  and  Grandborough,  in  Com* 

Bucks. 

BY    an  order  of  two  juftices  John  Chafpell  was  removed  A  man  cannot 
from  Murfley  to  Grandborough.    Upon  appeal  to  the  quarter-  ^u"^!^  ^^^ 
ftfions  they  fliate  the  cafe  fpecially  for  the  opinion  of  the  court,  caf.  133!  sir  ' 

James  Burrr» 
oUoreSy  that  this  cafe  it  not  fo  full  cither  in  fcffions  cafes,  or  Strflnge,  ac  his  ©«*:«,  or  indeed  at  all. 
coming  up  to  the  prefent  point  in  queftion,  whick  his  dtsy  and  agrtei  ixaSiy  with  thereprefenution 
«f  the  court  given  in  Bur,  Settl.  CaC  307.  pi.  110.  See  Id.  31Q.  n. 

Vol.  I.  H  That 
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That  ^ohn  Chappell  before  his  marriage  with  Sufantta  his  wife 
was  fettled  in  the  parifli  of  Grandborough.  That  Sir  John 
FetherJIone^  by  indenture  dated  24  September  1667,  did  demife  and 
grant  to  Robert  Edditij  his  executors,  &c.  one  cottage  with  the 
appurtenances  of  the  yearly  value  of  30  j.  in  Murjky  for  ninety- 
nine  years  at  i  i.  rent.  That  3d  Auguji  1689  Eddin  affigned  to 
Godd'tn  in  truft  for  Mary  his  wife  for  life,  and  then  to  ffHIiam 
Eddin  his  fon  for  the  rcfidue  of  the  term.  Thzt  Robert^  Jkbry 
and  Ifllliam  died,  and  Sufanna  the  wife  of  }yiUiamy  as  admi-^ 
niftratrix,  became  intitled  to  the  term,  and  May  i  r,  1 709,  in 
confideration  of  151.  demifed  to  Nicholas  Eyrms  the  fame  cot- 
tage (except  one  bay  of  building  being  the  fouth  part  thereof 
with  a  leaftowe  for  an  habitation  for  herfelf)  for  twcitty-ft>ur 
years  at  a  pepper-corn  rent.  That  fhe  lived  in  that  part  of  the 
premilles  fo  referved,  and  married  the  faid  John  Chappell ;  znA 
whether  he  is  fettled  thereby  in  Murjky^  was  the  queflion ;  and 
the  fciTions  adjudge  it  no  fettlement,  and  confirmed  the  order 
of  the  two  juftices  for  his  removal  to  Grandborough* 

Denton  now  moved  to  quafh  both  the  orders,  John  Chappell 
being  legally  fettled  m  Murjky.  For  where  a  man  has  an  eftate 
in  any  parifh,  he  gains  a  fettlement  if  he  lives  there.  It  has 
been  often  adjudged  as  to  a  freehold.  AUth.  10  ff^,  3.  iJjyBjpi 
et  Harrow,  Salk,  524.  And  Pafch.  ii  Annae,  Harroiv  et  Edg-^ 
v;are,  it  was  refolved  in  the  cafe  of  a  copyhold  of  a  nun's  6wo 
for  life,  though  but  25  s.  yearly  value. 

Darnall  Serjeant.  He  muft  be  fettled  in  that  parifh  where  the 
eftate  of  his  wife  lay  and  on  which  he  inhabited.  For  he  coming 
by  marriage  to  that  eftat^,  does  not  come  to  inhabit  ucHier  the 
circumftanccs  mentioned  in  the  a<5t,  liable  to  become  chargeable^ 
and  fo  not  fubjecSl  to  be  removed.  In  that  cafe  ofRyJiip  and 
Harrow,  Holt  C.  J.  faid,  the  terms  not  removeable  2dii  jettUd,  are 
one  and  the  fame  thing ;  becaufe  fuch  a  perfon  is  not  within  the 
authority  of  the  juftices.  He  that  comes  to  an  eftate  by  do- 
fccnr,  purchafc,  or  marriage,  is  not  a  perfon  that  takes  a  tene- 
ment within  the  intent  of  the  avft* 

Reeve  contra.  The  wife  has  but  the  truft  of  a  fmall  part  of  a 
cottage,  for  the  legal  intereft  of  the  eftate  is  in  Goddin.  This 
is  but  an  eftate  for  years,  and  that  has  never  yet  been  adjudged 
fuflicient  to  give  a  fettlement.  A  freehold  has, "and  fo  has  a 
copyhold,  for  that  is  by  cuftom  become  a  durable  eftate.  Aiid 
the  fame  argument  may  be  ufed,  if  this  holds,  where  he  takes 
a  kafe  for  years  not  of  lo/.  value  at  a  rack  rent. 

Lee 
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Lth  The  wife  takes  the  term  sis  adminiftratrix^  to  he  is  only 
iatitled  In  auttr  droits  and  as  it  is  under  10  L  per  annum  yczrly 
nlue^  he  is  likely  to  become  chargeable,  and  fo  may  be  re* 

QtrSa.  This  is  not  ^  cafe  within  the  intent  of  the  aft,  which 

was  to  prevent  perfons  running  up  and  down  from  one  parifh 

toanodier,  till  they  become  vagabonds.     But  a  man  who  comes 

iQ  fettle  upon  his  own,  is  not  to  be  confldered  in  that  view  ;  and 

k  it  for  life  or  years,  the  law  is  the  fame.     This  is  not  a  taking 

I  tenement  under  10/.  per  annum,  for  the  i  x.  is  not  referved  as 

aient,  but  only  an  acknowledgment  ufually  paid  on  long  Ieafes» 

Tile  cmfe  of  a  co^hold  is  ftronger  than  this,  for  that  is  but  an 

cftate  at  will.     The  way  to  make  him  chargeable,  is  to  ftrip 

bin  of  his  own,  for  he  may  not  be  able  to  let  it.     The  orders 

were  quafhed. 

DomSnus  Rex  verfus  Inhabitantes  de  Hales  Owen» 

TH  £  feffions,  reciting  that  Joffpb  Higgen  was  bound  out  Seffiom  aaam 
by  indenture  as  the  ftatute  requires,  to  John  Parksy  and  diicharge  ap. 
bring  Jame,  and  having  the  king's  evil,  and  in  the  opinion  of  |lj^^^fi^n2il 
liirgeons  incurable :  therefore  the  feffions  difcharge  the  mafter  3  Yim  Abr.  a?. 
ftom  his  apprentice,  and  four  juftices  fign  the  order*  pLi6*9»C»S*P» 

Daman  Serjeant  moved  to  confirm  the  order,  becaufe  the 
Dttfter  cannot  now  have  the  end  of  the  binding,  which  was  the 
fcrvice  of  bis  apprentice. 

,U^tUes  contra.  The  ftatute  only  Empowers  the  juftices  to  dif- 
dttrge  fcM-  mift>ehaviour,  and  not  for  ficknefs.  Betides,  allowing 
jkejr  had  a  power  to  difcharge,  yet  here  they  have  not  executed 
it  as  the  ftatute  requires ;  for  it  is  not  inrollcd  \  neither  is  it 
mentioned  to  be  by  a  juftice  of  the  ( i )  quorum.  There  muft  be  (0  But  fee  n^w 
fair  juftices,  one  of  the  quorum.  ^^'^^]^  ^~-  *• 

Both  exceptions  to  the  form  were  held  good.  But  the  court 
fnlhed  the  order  as  to  the  fubftance,  for  the  mafter  takes  him 
far  better  and  worfe,  and  is  to  provide  for  him  in  ficknefs  and  in 
licaldi. 

Hinchclifte  *oerfus  Payne» 

pAYNE  the  father,  being  in  contempt  in  Chancery  for  non-  jfcpe  wmanr 
^  payment  ofmoney^  an  order  is  made  upon  him.    Payne  the  where grinubi:. 
^  r^lUls  tlie  Service,  for  which  cqiatempt  he  is  committed  to 

Ha  the 


lod 
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the  Fketj  and  turns  himfclf  over  to  the  Kinfs  Benthj  and  g« 
at  large  till  he  is  taken  up  by  an  efcape  warrant,  ind  committt 
to  Nrjjgate,  Now  he  moved  for  a  Superfedeas  to  that  efcaj 
warrant,  the  contempt  not  being  fuch  an  one  as  is  within  i  Anna 
c.  6.  which  fpeaks  only  of  contempts y^r  not  performing  an  prdt 
which  Payne  the  fon  was  not  obliged  to  do.  Et  per  cttriar^ 
The  father  would  have  been  within  the  aft,  but  the  fon  is  tub 
This  ftatute  is  not  to  be  extended  by  equity,  becaufe  it  is  agaip 
the  liberty  of  the  fubjedl,  and  this  is  a  new  power  given  orfjrl 
particular  cafes ;  this  is  not  one  of  them,  and  therefore  i« 
witKin  the  ftatute.  Whereupon  the  warrant  was  fuperiMe< 
and  the  marfhal  direfted  to  go  to  Newgate  and  take  him  inl 
his  cuftody  again,  as  was  done  in  Sir  Thomas  Tipping 


Aires  verfus  Hardrefs. 


A   Fieri  facias  was  taken  out  within  the  year^  and  a  nulki  hn 
returned ;  this  is  continued  down  for  feveral  years,  an 


If  cxecuti'^n  be 
taken  out  within 

b^iiontinucd**^  ^ben  a  capias  ad Jatlsfaiiendiwi  iflued.     And  whether  that  he  r^ 

d<rim^  and  a  new  gular  or  no  was  the  queftion.   The  court  took  time  to  iixqui^ 

"^^"!J^^/'«     and  the  laft  day  of  the  term  the  C.  J.  faid.  If  this  were  a  ne 

■^  '^      *         cafe  they  flaould  think  it  hard  to  take  away  3\\fcirefaciai*s.    ft 

the  practice  had  gone  fo  far,  that  there  is  no  overturning 

now.      I  Ifi/i.  290.     4  In/i.  271.     Alod.  Caf  288.      I  Sid,  5c 

I  Keh^   I59«     Qift  84,0.     Ojjicina  Erevium  56.     RafiaU   {Jbu 

Wherefore  the  execution  was  held  regular. 


Dominus  R^x  verfus  Skingle. 


Tithis  arc 
tcacmtttu 


TH  £  ^'^Eliz*  c.  2.  charges  lands,  tenements,  tithes,  ffc^  i 
the  poor's  rate.  By  a  private  ftatute  for  erecting  woi4 
houfes  in  Colchejier  the  poor  are  provided  for  in  another  oumiQ 
and  the  occupiers  of  lands  and  tenements  are  mad^  chargeable 
And  after  a  rate  an  appeal  is  given  to  the  feffions.  The  defenc 
ant  was  paribn  and  rated  for  his  tithes,  and  appeals^^  and  Ik 
caufe  the  word  tithes  was  not  in  the  ad  of  parliament,  uriik 
the  feflions  looked  upon  as  an  abfolute  repeal  of  the  43  Efk 
qtioad  Colchejier^  therefore  they  difcharge  him.  Et  per  Curiam 
He  ought  not  to  be  exempted  but  by  exprefs  words,  being  liabi 
before.  Here  he  is  an  occupier  of  a  tenement,  for  tithes  arc 
tenement,  i  Fent.  173.  2  Lev.  139.  Lutw.  1563.  I  In/i.  ( 
Dv.  83.  Lift.  §.  647.  32  H.  8.  r,  7. ,  Co.  Lift.  159,  Or 
jac.  301.  2  hjl.  6515.  Wherefore  the  order  of  fcflions  wi 
C#.«i.  Rep.  »65.  quafiied.  Fowell  v.  Bull^  C.  B.  this  queftion  determined  in  d 
fame  manner. 


Domini 
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Dotninus  Rex  v€rfu$  Arnold. 
At  Nifi  prius  in  Middlefcx,  coram  Pratt,  C.  J. 

JNdiAnnent  againft  defendants,  for  that  they  being  church-  No  parol  eri. 
Hardens  and  two  others  overfeers  debito  modo  ap\unP.uai\  did  ^"^^^"i  ^^^^  i?' 

rtifiifc  to  join  with  the  overfeers  in  making  a  poor's  rate.     And  ovrrteeS! 

tkeC.  J.  held  the  profccutor  to  fhew  an  appointment  of  tliC  Scir.  Cai.  141. 
orerleen  under  the  hands  and  feals  of  two  juitices,  as  the  iiatutc 
Jcquires.  And  he  rejected  parol  evidence,  bccauJl-  he  i'did  it 
muft  be  produced,  that  he  might  julge  whether  it  was  a  fuf- 
icient  appointment.  He  quoted  IflliGughly  v.  Dtxey^  /;;  C  U, 
ivhere  a  will  entered  in  the  fpiritual  court  books  to  be  dclivercJ 
out  to  the  executor,  was  refufed  to  be  read,  till  application  and 
refufal  of  the  executor  was  proved.  And  the  fame  in  Sir  Ed^ 
wtriSijmour^s  cafe  as  to  a  deed.     Defendant  acquitted. 

Baker  v^ryirf  Lord  Fairfax.     Ibidem. 

_  ft  

ONT  M  iflue  out  of  Chancery  one  of  the  witncfles,  after  his  Depofiticn?  ti- 
depofitions   taken,  became   interefted,  and  confeffing  Jt  kc"  *>rr  ir,  no 
'Wfmpojna  v^lredire  he  was  rejefted.  .  Then  it  U'as  deilred  to  wiinrf>b;cOinw 
read  his  depoiitions  as  if  he  was  dead  ;  and  a  cafe  was  urged,  laicrcitca, 
^*hcrc  in  Chancery  a  witnefs  was  made  executor  and  revived  the 
Wtf  and  was  read  at  th^  hearing.     But  the  Chief  Juftlcc  re- 
•onbcred  the  cafe  in  SaUt.  286.  virhich  was  the  refoiution  of 
^  courts  on  a  trial  at  bar ;  and  fo  he  refufed  to  hear  the  depo- 
£tioQs. 

Dominus  Rex  verfus  Bennett. 

T  TPON  the  trial  of  an  information  in  the  nature  of  a  qno  Court  divided 
U   warranto  for  exercifing  the  office  of  mayor  of  Shaftejlury^  tn'lnSnivma'* 
^\tstj  found  a  vcrdift  for  die  defendant ;  and  upon  a  motion  tion  ;n  na 
fivanew  trial  great  doubts  arofe,  whether  after  a  verdidt  for  turj  of  .1  quo 
ftc  defendant  mere  could  be  any  new  trial,  though  the  judge  ^I'^eTtn  in- 
''odd  certify  (as  he  did  in  this  cafe)  that  it  was  a  vcrdift  againft  ^rcls  168?' 
evidence.  - '  ^*"»  Abr. 

480,    pi.    17, 

After  the  point  had  been  twice  fpoken  to  In  B.  R.  it  was  ad-  '     '' 

joantti pfiofiter  dfficuJtatem  to  be  argued  before  all  the  Judges  of 
ttfianJ^  who  being  this  term  affcmblcd  at  Serjeants-inn  the 
^'®^'™g  ^gumcnts  were  made. 


H  3  Dsnton^ 
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Dinioti.  New  trials  can  only  be  granted  by  the  fliperiof 
courts,  and  not  by  any  ini^crior  ones.  Tri^l$  at  the  aflizes  are 
fubordinate  trials,  and  under  the  infpeftion  of  the  fuperior 
court  Qiit  of  which  the  reco.rd  iflues,  lr\  Stiles /^66»  which  wai 
the  firft  new  trial  that  ever  was  granted,  it  was  faid  by  Glynru^ 
that  the  court  in  thcfe  cafes  has  a  judicial  but  not  an  arbiirtry 
difcretion,  I  muft  agree  that  generally  no  new  trial  (hall  be 
•iwiu,  IUp«  granted  after  a  trial  at  bar,  but  yet  in  ^^Jcirt  facias  agsunft 
^^'  BewdUy^  Trin.  1 1  Annae^  which  was  brought  to  the  bar,  and 

the  Jury  refi^fed  to  find  a  fpecial  verdiA,  the  court  ordered  a  new 
trial. 

It  is  ol^e^d,  that  this  is  a  criminal  proceedings  But  ve 
fay,  that  lince  9  Annae^  c.  20.  it  has  a  mixture  of  civil.  The 
relator  is  liable  to  cofts,  and  the  ilatutes  of  jeofailes  extend  to 
it.  And  why  fhould  not  this  be  confidered  in  the  fame  view  af ' 
Mandamus^s^  upon  which  new  trials  are  granted  frequen^. 
The  original  writ  of  quo  warranto  was  merely  civil.  OldN,  B* 
107.  Sid.  54,  86.  2  Injf.  282.  Rafiai  ^4.0.  Old  Ent.  1^2% 
134.  and  upon  that  the  franchife,  which  was  a  civil  rights 
inight  be  feized.  Formerly  indeed  upon  an  information  in  the 
nature  of  a  quo  warrmto  (he  party  could  only  be  punifhed  for  ^e 
ufurpation.  /?/.  190.  Cro,yac.%bo.  i  5w^/.  54.  Co.  Ent* 
from  527  to  564.  but  now  judgment  of  ou/ler  may  he  pro- 
pouncedf 

Thefe  rights  afe  of  a  high  nature,  and  it  would  be  a  gre^t 
inconvenience  to  %\t  them  up  ftrifter  than  adions.  Suppofe 
the  jury  (hould  refufe  to  fii^d  a  fpecial  verdid,  or  the  Judge 
fliould  niiftake  the  law ;  will  there  not  be  a  failure  of  ju^l^c?, 
if  a  new  trial  cannot  be  had  ?  Mich.  2  Geo.  Rex  v.  Inhabitantei 
de  fValthatnJfotv^  in  an  indiflment  for  not  repairing  the  high* 
way,  and  Regina  v.  Inhabitantcs  de  com*  JVilts^  for  fufFering^ 
liacocirbridge  tp  be  in  decay,  new  trials  were  granted, 

Pengclly  ferjeant.  This  is  a  difcretionary  queftion,  wherein 
1^0  defe£l  of  power  is  to  be  fuppofed.  The  defendant  can- 
not plfj^d  Not  guilty.  2  Injl.  282.  2  Co.  2^.  b.  28«  *.  HarAr.y 
4.23.  Cro.  Jac;  43.  but  muft  difclaim,  or  (hew  his  right. 
It  is  the  prerogative  of  the  crown  to  determine  civil  ri^(;$ 
by  way  of  information,  I'hus  the  King  brings  his  information 
of  intrufion  in  tl^c  Exchequer,,  which  is  but  a  ^omipon  ejeS- 
ment.  And  fo  informations  by  way  of  devenerunt^  which  i? 
in  effeft  an  aftion  of  trover;  and  in  thcfe  cafes  new  trials 
are  every  day  granted.  C?,  Bnt.  390.  And  in  thofe  cafes 
^efc  is  a  fine. 
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It  will  be  no  objcSion  that  the  year  is  expired  j  fpr  this  pro- 
(ecution  was  commenced  within  the  year,  and  the  judgment 
nvi^  be  the  fame,  becaufe  it  is  to  avoid  all  mefne  adts.     Co, 
fit.  527,  530.     Trin.  8  yfnn.  Regina  v.  Barker.      That  was 
aa  information  of  this  nature  againft  the  defendant,  who  claimed 
to  be  burgefs  of  Tbetford.     There  was  judgment  by  default, 
and  then  came  a  pardon,  which  was  held  only  to  difchar^^c  the 
fintf  but  not   the  judgment  of  cujfer.     The  fine  h'.'re  wiJl  be 
fiho  contiJienifnto^  according  to  nuigiM  cbjrta^  and  th^  bill  of 
rights.     Since  the  ftatute  this  has  all  the  incidents  of  a  civil 
pro/ecution,   the  commencement  only  excepted.      Before  the 
King  only  could  have  it,  but  now  any  private  perfon  may  at 
peril  of  cofls.     If  no  new  trial  be  granted,  the  crown  will  be 
in  a  worfc  condition  than  the  fubjeft  :  For  here  the  verdict  will 
ht  final,  and  no  new  information  can  be  had. 

■ 

Earl  StT]tznt  contra.  The  onlyqueftion  is,  whether  this  be 
t  criminal  or  a  civil  profecution.  For  on  the  one  hand,  if  it 
be  of  a  civil  nature,  I  muft  agree  a  new  trial  may  be  granted  : 
And  on  the  other  hand,  it  muft  be  admitted,  that  if  this  b<9 
merely  criminal,  no  new  trial  can  be  had. 

It  is  not  denied,  but  that  at  common  law  this  informationr 

was  a  criminal  proceeding  ;    whether  the  ftatute  has  altered 

the  nature  of  it  is  the  doubt.     We  think  it  remains  as  it  did 

before.     The  confcqucncc  of  it  is  ft  ill  fine  and  imprifonmeut, 

with  this  addition,  that  judgment  of  ottjler  may  be  given,  which 

could  not  before  ;  and  becaufe  the  ftatute  has  made  it  more 

penal  than  it  was  at  common  law,  therefore  fay  they  it  is  now 

dian^d  from  a  criminal  to  a  civil  nature.     This  is  fuch  an 

inference,  as  I  cannot  fee  into  the  reafon  of.     But  fay  they,  the 

^atutCjS  of  jeofeils  dp  not  extend  to  criminal  proceedings,  but 

they  extend  to  this  ;  ergo  this  is  not  a  criminal  proceeding.     I 

dcftrt  to  know  whether  it  will  be  pretended,  that  they  would 

have  extended  to  this  cafe  without  the  exprcfs  provifion  of  the 

ftatute..    Certainly  they  would  not.     And  the  Parliament  was 

iwarc  of  that,  and  therefore  added  that  claufc.     l^he  hrft  new 

trial  is  Stiles  4.48.  and  there  the  witnefs  died  of  an  apoplexy. 

UrdTownfend  v.  Dr,  Hughes  in  C.  B.  2  Mod.  1 50.   Infcandulum 

^utgnatum  a  new  trial  was  denied.     Cannot  the  King  relc.ife, 

pardon,  or  ftop  this  profecution?  Surely  he  may.     In  capital 

cafes  the  defendant  may  plead  autre  foits  acquit ;  fo  careful  is 

Our  law,  that  the  fubjedl:  ft\all   never   be  bore  down    by  the 

weight  a^  the  crown,    i  Sid,  405.    2  Keb.  403,  765.    i  Lev,  g. 

I  Kcb.  124.    are  cafes  where    the    defendant   was    convicted, 

tod  infavorem  libcrtatis  a  new  trial  may  be  granted.     Mich^  3  i  Show.  33% 

^^'^^  M.  R£x  V.  Diivisj  in  an   information  for  a  riot  a,  new 

tpal  was  denied.    Alicb.  7  //^.  3.  Smith  y,  fmmpton^  Salk,  644. 

*H  4  in 
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in  an  aflion  for  negfigently  keeping  his  fire,  wherein  the  de* 
fendant  was  acquitted,  it  was  rcfufed  to  be  tried  again.  Indeed 
Taf.  4  Jac.  2.  Rtx  V.  Simp/on  et  aP^  information  for  feditioiU 
yrords,  after  acquittal  a  new  trial  was  granted,  but  whoever 
obferves  the  time  that  cafe  happened,  and  that  it  was  denied 
for  law  by  Holt  in  Davis's  cafe  before  cited,  will  think  it  of 
little  weight.  Paf,  2  TV.  £2f  M.  Dr.  Salmon's  cafe,  the  dc- 
fendant  was  convi&ed  of  perjury,  and  had  a  new  trial ;  but  the 
court  faid  it  would  have  been  otherwife  if  he  had  been  acquit- 
ted. Paf.  5  Jnn.  Reg'ina  v.  Clarke^  in  an  indi£hnent  for  a 
nufance,  after  acquittal  the  court  denied  a  new  trial,  till  the 
SUk.  65Z.        defendant  came  in  and  confented.     It  was  granted  in  Sir  Jacob 

iBanks's  cafe,  only  becaufe  he  had  carried  it  down  by  prbvifoj 
which  could  not  be  againft  the  crown.  AKch.  3  Jnn^  Hartm/s 
v.  Sir  y,  Barrington^  after  the  defendant  had  been  acquitted  of 
an  aflault,  a  new  trial  was  denied.  So  SaUk.  646.  after  acquit* 
tal  for  a  libel. 

In  this  cafe  the  office  is  determined,  fo  there  can  only  be  t 
fine  and  imprifonment.  And  if  one  new  trial  may  be  had,  die 
fame  reafon  will  hold  for  a  fecond  and  a  third,  and  no  body  can 
fay  where  it  will  (top.  It  may  happen  that  the  defendant  may 
be  convided  on  a  fecond  trial,  for  want  of  that  evidence  wbicn 
acquitted  him  before.  The  cafe  of  BewdUy  was  only  a  fwM 
.  *  facias^  which  is  a  proceeduig  purely  civil, 

Torke,  This  queftion  is  of  far  greater  confequencc  to  the  fub- 
je£l  than  the  crown.     It  confifts  of  two  parts  : 

X.  Whether  a  new  trial  can  be  granted  in  any  of  thofe  cafes. 

2.  Whether  there  be  any  particular  circumftances  in  tfaiii 
cafe,  to  diftinguifh  it  from  the  general  ones,  and  fo  induce  the 
court  to  refufe  it. 

Firfty  When  new  trials  firft  came"  in,  they  introduced  ^ 
great  alteration.  The  cafe  of  Fenwick  v.  Holt  (which  wa^js  an 
information,  and  not  an  indi£lment  as  fome  of  the  books  lay] 
is  full  in  point ;  and  the  court  (aid  they  could  not  do  it  witxiT 
out  altering  the  law,  v.'hich  fhews  there  is  not  a  difcretionarjf 
power.  This  is  the  rule  in  criminal  cafes,  which  I  fhall  (hew 
(his  to  be*  At  common  law  ufurpations  were  a  crime,  a  con^^ 
(empt  to  the  King,  and  an  opprefiion  of  the  fubje^St,  A  qu^ 
warranto  agit  in  rem^  an  information  in  nature  of  a  quo  tvar^ 
fanto  in  ferfonam.  The  firft  charges  a  crime,  and  the  other 
a  ujir  of  the  franchife.  This  is  afi  of  the  crown  fide^  whicl| 
^e  civil  rights  of  the  crown  are  not,  a$  quare  impeditSj  wfaid) 
^e  pf  the  plea  fidct   The  replication  concludes,  fetii  quod  con^ 

vincatur^ 
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vineehtr ;  and  fo  is  C9.  Ent*  tit.  que  warranto ;  now  convi£lion 
implies  crlnu.  This  cannot  be  called  an  a£tion,  ^tfae  profecutor 
neidier  demands  nor  recovers  any  thing,  it  aSio  ml  aliud  tji 
fmijus  profeqiunJi  injudicio  quodjibi  dibetur. 

When  proceedings  in  eyre  dropt,  then  informations  came 
m^  which  are  erf"  a  hi^er  nature  than  the  proceedings  in  eyre. 
tln/l.  282>49S* 

The  ftatute   9  Ami.  takes  notice  of  this  as  a  criminal  pro^ 
ceeding :  As  for  the  cofts,  they  are  collateral,  and  cannot  change 
the  nature  of  it.     The  ^l^ ^W.V  M.  c.   18.  gives  cofts  in 
perjury,  where  prefented  as  a  mifdemeanor  by  information  ;  and 
can  any  one  fay  it  is  now  become  a  civil  profccution?    In  the  LUl- Ent.  «4f. 
cafe  dt  Strode  v.  Palmer  it  was  held,  that  mandamus's  would  not  di5wri*aS8^**poft. 
come  within  the  defcription  of  a^iens^  fo  as  error  might  lie  in  537,  541^ 
the  Exchequer  Chamber. 

The  jury  may  take  the  law  upon  them  if  they  will.  Lltt. 
\,  368.  The  relator  here  is  only  appointed  for  the  fecurity 
of  the  cofts.  In  the  cafe  of  Ikhejier  he  died,  and  thereupon 
die  defendant  moved  to  ftay  the  proceedings:  No,  fays  the 
Qourt,  this  is  the  caufe  of  the  crown.  I  omit  his  argument 
firom  the  fa£ls  in  this  cafe. 

Denton  replied,  The  claufe  of  jeofails  was  only  thrown  in, 
in  majorem  cautelam^  as  declaratory  of  the  law. 

Pengclhf.  Sir  T.  Jones  163.  new  trial  after  conviiSUon  of  per- 
jury. 

Afterwards  In  B.  R.  Pratt  C.  J.  declared,  that  they  had 
called  in  the  afliftance  of  the  other  Judges,  and  that  upon  the 
whole  they  were  equally  dividi^d  j  fo  no  rule  for  a  new  trial 
could  be  made.     The  divifion,  as  I  was  informed,  was  thus  :  , 

For  a  new  trial,  in  B.  R.  Pratt  and  Eyre ;  in  C.  B.  King  and 
Tract-y  ;  in  Scacc.  Price  and  Montagu.  Againft  a  new  trial,  in 
B0  R.  Powys  and  Fortefcui  \  in  C.  B*  Blencowi  and  Dormer  i  in 
i^QCf.  Bury  and  Poge. 


Loo| 
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Long  verfus  Buckeridge. 
Intr.  dc  Trin.   i  Geo.  rot.  555. 

Attornment,  "O  EP LEVIN  for  taking  the  plaintilPs  goods  and  chattcft 
where  necdiUry.  X\^  in  the  parifh  oi  St.  Botolph  Aldgate  in  his  ihop  there.  ITic 
defendant  avows  the  taking  by  diftrefs  for  a  fee-farm  rent,  an3 
fays,  that  King  Jamei  the  Firft  by  letters  patent  dated  24  May^ 
7th  of  his  reign,  dedit  et  concejpt  the  prcmiflbs  {inter  alia)  to 
the  grantees^  therein  named,  habendum  to  them  and  their  heirs 
for  ever,  temndum  of  him  and  his  fucceflbrs,  as  of  his  manor 
of  Eaji  Greenwich  by  fealty  only,  in  free  and  common  focage, 
and  not  in  capite  or  by  knights  fervice,  reddendum  to  the  Kingj 
and  his  fucceflbrs ,  the  yearly  rent  of  22  /•  in  lieu  of  all  rents, 
fervices  and  demands  iflbing  out  of  the  premifles.  That  King 
Jamei  being  fo  feifcd  of  this  rent  in  right  of  his  crown,  by  let- 
ters patent,  19  January^  9th  of  his  reign,  gave  the  faid  rent 
and  fervices  to  Lawrence  Whitoker  and  Henry  Price^  and 
their  heirs.  That  Henry  Price  died,  and  IVhitaker  furvivcd 
and  was  fole  ftifcd,  and  made  his  will,  from  whence  and 
from  a  great  many  mefne  conveyances  (as  a  fine  to  the  ufe  of 
the  conufec,  and  a  devife  by  him)  the  avowant  brings  down 
a  title  to  himfelf  i  and  then  goes  on  and  fays,  that  he  was  feifed 
in  fee  of  this  rent^  and  avows  the  taking  for  arrears,  and  prays 
judgment  and' a  return.  To  this  the  plaintiff  has  demurred^ 
and  the  avowant  has  joined  in  demurrer. 

This  caufe  was  formerly  fpoke  to  at  large,  and  the  opinion 
of  the  court  with  the  avowant.  Only  they  refcrved  one  point 
to  be  farther  fpoke  to,  whether  the  avowry  is  ill  for  want  of 
alleging  an  attornment  of  th^  terretenant  upon  the  fine  levied 
of  the  rent  in  queftion  by  James  Bewly  and  his  wife  to  IVilliam 
Buckeridgej  under  a  devife  from  whom  the  avowant  claims. 

Torie  pro  querente  argued,  that  the  avowry  is  ill,  which  de-« 
pcnds  on  two  confidcrations  : 

I .  Whether  William  Buckeridge  the  conufec,  who  is  alleged 
to  be  feifed  by  vcrtue  of  this  fine,  v/as  in  at  common  law,  or 
bv  the  ftatute  of  ufes.  For  on  the  one  hand  it  is  plain,  that 
if  he  was  in  at  common  law,  though  the  rent  pafied  by  the 
fifie,  yet  it  did  not  enable  him  to  diftrain  without  attornment ; 
and  on  the  other  hand  it  is  as  plain,  that  if  he  was  in  by  the 
ff^tUte  of  ufes,  (hen  no  attornment  was  ncccfiary, 

2.  Suppofi^g 
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.  1.  Suf^Hng  he  was  in  at  common  law,  whether  here  1$  any 
Other  matter  appearing  upon  this  avowry  fubfequent  to  the  fine, 
which  has  cured  this  defect,  and  taken  away  the  neceffity  of 
attornment  as  to  the  avowant. 

As  to  the  iirft  it  is  to  be  obferved,  that  this  is  a  fine  levie.d 
(otheconufee  and  his  heirs,  and  it  enures  by  way  of  grant  of 
this  rent,  and  after  it  is  fet  out,  there  comes  an  averment  (h^t 
it  was  to  luch  ufe. 

If  the  matter  had  refted  upon  the  words  of  the  concord  itfelf, 
there  would  have  been  no  doubt  but  he  would   have  taken  at 
common  law ;  for  it  is  a  common  law  conveyance  of  the  rent 
to  him,  and  he  muft  have  been  taken  to  have  both  the  legal 
cftate,  and  the  ufe,   which    is   the  profitable   intereft,   unlefs 
fomething  further  had  appeare  to  control  that  intendment,  and 
give  it  a  contrary  conftrudiion.     So  it  was  held  in  the  cafe  of  . 
Urd  AngUfey  v.  Aitham^  PaJ.  8  H^.  3.  B.  R.  Salk.  676.    There 
a  fine  was  levied,  and  afterwards  a   conmion  recovery  fufFered, 
wherein  the  conufee  of  the  fine  was  tenant ;  and  there  being 
no  deed  to  lead  the  ufes,  it  was  objected,  that  the  ufe  of  the 
fine  reAilt^d  to  the  conufor.     But  the  court  held,  that  it  (hould  Latch. ie7,«i 
be  intended  to  the  ufe  of  the  conufee,  and  in  pleading  need  not  ^*^'  ^•^^ 
be  averred  ;   and  fois  Co.  Ent.  114,  273.     Piow.  477.     But  if 
it  were  to  the  ufe  of  the  feoffor  or  conufor,  then  it  muft  be 
^verred. 

Shortridge  v.   La?nplughy  ATtcb.    i  Ann.   B.  R.    the  queftion  2  Mod.  Ca,  7 
Was    upon    pleading    a    conveyance     by    jeafc     and    releafe,  ^^^^'  ^'^^* 
where    no  confideration   was  fhewn,  nor    exprcfs   ufe   aver-   *'^'  '** 
led,  whether  it  (hould  be  taken  to  go  by  way  of  refulting  ufe 
to  the  relefTor  ;  but  the  court  held,  it  fhould  not,  unlefs  it  were 
exprefsly  (hewn,  but  that  tlie  eftate  and  ufe  vcfted  in  the  re- 
leilce. 

If  this  be  the  proper  conftruilion  upon  the  face  of  the  fine, 
then  the  fubfequent  averment,  that  it  was  to  the  ufe  of  the 
conufee  and  his  heirs,  will  not  alter  the  cafe,  nor  make  him  to 
be  feifed  by  force  of  the  ftatute  of  ufes.  For  there  is  no  room 
for  the  operation  of  that  ftatute,  nor  can  it  have  any  cfl'cct 
which  the  common  law  could  not  fully  have  without  it. 

Before  the  ftatute  of  ufes,  interefts  in  lands  fell  under  the 
confideration  of  the  leral  Eftate^  which  was  the  pofleflion  \  and 
^H  ufc^  which  was  barely  a  truft,  an  equitable  i  i;j;ht  to  receive 
the  profits.  Thefc  mi^'^ht  fiibfift:  in  different  perfons,  and  he  who 
|}4d  the  ufe  had  no  remedy  but  in  Chancery.     But  on  a  gift  to 
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y.  5.  and  his  heirs,  he  would  have  had  both  the  pofleffiof 
and  the  ufe ;  for  he  could  not  be  faid  to  be  a  truflee  for  him- 
felf,  but  the  ufe  would  have  merged  in  the  pofleffion. 

Thus  it  flood  at  common  law  when  the  27  i/.  8.  c.  10 
was  made  ;  and  that  only  operated,  where  the  pofTeffion  am 
ufe  were  divided,  and  drew  the  pofleffion  to  the  ufe,  and  not 
the  ufe  to  the  pofleffion.  But  as  to  perfons  who  had  both  the 
pofleffion  and  the  ufe,  as  they  needed  not  the  help  of  the  fta- 
tute,  fo  it  left  them  where  it  found  them. 

M  B.  Where        The  refult  of  this  is,  that  no  perfon  can  be  faid  to  be  in  bjr 

I^dhishcire^'  *^  ftatute  of  ufcs,  but  he  who  before  would  have  only  had 

the  ufe  of  ^.     the  truft  ;  but  in  this  cafe  the   conufee  would  have  had  both 

TK  ^*  *V*k  ^^  '^S*'  c^at^  a*^^  t^c  uf^>  ^^^  therefore  he  cannot  be  feifed  by 

in  b7the  ftatute  ^^  fhtute  of  ufes.     And  this  diftindtion  is  warranted  by.  the 

of  ufc«,    Hutt,  authorities.     2  RolU  Ahr.  780.  pi.  3,       2  And,  15.      SaUu  90. 

'**•  And  in  Co.  Lift,  309.  b.    it  it  faid  that  if  a  fine  be  levied  of  a 

feignory  to  another  to  the  ufe  of  a  third  perfon  and  his  heirs, 

he  and  his  heirs  Ihall  diftrain  without  attornmeot,  becaufe  he 

is  in  the  ftatute  of  ufes.     By  which    it  appears,  that  it  being 

to  the  ufe  of  a  third  perfon,  that  makes  him  in  by  the  ftatute  of 

ufes. 

2.  Suppoflng  the  conufee  in  at  common  law,  and  that  be 
would  have  wanted  an  attornment  to  enable  him  to  diftrain  ; 
whether  any  other  matter  appears,  to  have  cured  the  want  of 
it  as  to  the  avowant. 

It  has  been  inflfted,  that  the  conufee  devlfed  it  by  his  will 
under  which  the  avowant  claims,  and  that  attornment  is  not 
neceflary  on  a  devife. 


what. 


This  will  be  anfwercd  by  confidering  the  nature  and  reafon 
AttornmcBt,  of  attornment.  An  attornment  is  the  agreement  of  the  tenant 
to  the  lord's  conveyance  of  the  feignory  to  another  hand.  Co. 
Lit.  309.  a.  The  reafon  is,  that  by  the  common  law  there 
ought  to  be  a  privity,  that  the  tenant  may  Icnow  who  to  pay 
his  rent  to,  and  whofe  is  a  lawful  or  a  tortious  diftrefs.  Vaugb. 
39.  And  this  privity  is  originally  created  by  the  tenant's  ac^ 
cepting  the  tenancy. 

But  then  the  lord  could  not  by  his  own  a£t  alone  fubjedl  the 
tenant  to  the  diftrefs  of  another ;  and  therefore  if  he  granted 
away  the  feignory,  the  privity  was  deftroyed,  till  the  tenant  had 
attorned  by  his  voluntary  agreement,  or  was  forced  to  it  by  a 

Iuidjuris  clamat^  or  a  per  quae  Jervitia^  againft  which  he  might 
ave  his  proper  defence.     Ancf  this  privity  was  neceflary  to  be 
continued  on  through  every  conveyance.     Teh.  135. 

2  And 
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And.  tttommcBt  was  of  fuch  ncce/Ilty,  that  by  a  grant  in 
fu$  nothing  pail'^d  without  it,  though  by  a  fine  indeed  tach  ' 
ihiogs  as  lay  in  pnndre  paflfed,  but  not  fuch  as  fubfiiled  injuri 
tatumy  as  a  privity  to  diftrain.     Co.  Litt.  320.  a. 

This,  was  the  cafe  of  him  who  came  ki  by  the  a£l  of  the 
futf  only,  but  not  where  he  came  in  by  ad  of  law,  as  the 
hdr  by  qcfcent,  tenants  in  dower,  courtefy,  ftatute-merchant. 
Of  ilegiti  devifee,  or  lord  by  efcheat.  The  ground  for  all  this 
is,  that  they  had  no  means  to  compel  attornment,  and  6  Co. 
68.  a.  my  lord  Coke  gives  this  rule,  ^od  remedio  dcflituiturj 
rdffi  vaUiy  fi  culpa  abftt.  So  that  he  who  would  diftrain  with- 
m,  attornment,  ouift  ftand  clear  of  all  laches,  which  this  co- 
toAft  does  not,  fiur  he  has  ilipt  his  dme  of  bringing  a  quid 
jmu  ckmat  or  a  psr  quae  Jeruitiay  which  muft  be  before  the 
iigrgflment  of  the  fine.  hro.  ^id  juris  clamaty  355.  F.  N.  B. 
on  the  writ  of  covenant  to  levy  a  fine.     Plowd.  431.  ^.     Pop. 

63. 

.And  as  the  cbnufee  ihall  not  diftrain,  fo  his  devifee  &ali 
not|  for  nemo  pouft  plus  juris  ad  alium  transferre  quam  in  ipfi  eft. 
The  bargaunee  of  this  conufee  could  not  diftrain,  diough  he 
wottU  come  in  by  the  ftatute  of  ufes.  Co.  Litt.  309.  b. 
%Ce.  iii.  a.  The  reafon  of  which  is,  that  though  the  fta- 
tiite  fuppUes  fuch  a  defefi  in  the  bargainee's  tide,  }*et  it  med- 
des  not  widi  the  bargainor's.  And  befidcs,  there  is  an  inter- 
nfdoA  of  the  privity,  which  ought  to  have  been  handed  down 
t&rough  all  the  grants.     Cro.  Eliz.  832,  354.     Ow.  23. 

A  devifee  cannot  be  in  a  better  condition  than  a  bargainee 
hjr  deed  inrolled.  I  agree  an  attornment  is  not  necefTary  to  a 
•rife ;  and  die  reafon  given  upon  Lift*  §.  586.  is,  that  the 
tenant  ihall  not  have  it  in  his  power  to  fruftrate  the  will. 
»ut  here,  requiring  an  attornment  doth  not  give  the  tenant 
Aat  power,  it  only  puts  it  in  the  power  of  the  devifor  to  de- 
fett  his  own  devife  by  his  own  laches. 

In  Qro.  Eliz.  354.  the  cafe  of  a  lord  by  efcheat  and  a  de- 
^  are  coupled  together,  but  furdy  they  ftamt  upon  different  . 
Ralbns.  In  the  cafe  of  an  efcheat  the  privity  continues,  for 
tkc  tenant  comes  in  mediately  fubjed  to  the  fuperior  lord, 
thofe  tide  is  paramount  to  the  tenant's,  which  a  devifee's  is 
Am,  for  he  comes  in  under  the  dtle  of  the  devifer,  and  is  not 
i  perfon  to  whom  the  tenant  made  himfelf  fubjedl  either  me- 
$^ely  or  immediately. 


itO  f  rinity  Term  4  Gcd. 

It  was  ot>ie£led,  that  this  was  but  matter  of  form,  zhi, 
ihould  have  been  (hewn  for  caufe  of  demurrer.  But  I  anfwer, 
that  this  is  a  necefTary  circumftance  to  give  a  power  to  diilrain, 
and  is  here  the  very  merits  of  the  caul'e. 

It  was  faid,  a  verdift  would  have  cured  this  defeft,  but  I 
dfcny  that,  for  by  the  fine  the  thing  granted  paffes  without 
attornment,  and  the  jury  may  find  conctjpt  without  it.  The* 
in  a  grant  by  deed  1  agree  a  verdi6l  would  have  helped  it  % 
becaufe  there  nothing  palfcs  till  attornment.     Raym.  487. 

Squib  contra.  I  agree  the  conufee  is  in  at  common  laWf 
and  that  where  the  ufe  paiTes  to  the  fame  perfon,  the  ftatute 
has  no  relation.  Seignories  were  at  firft  inftituted  on  a  mi-* 
litary  account ;  and  therefore  attornment  was  brought  in,  that 
the  tenant  might  not  be  obliged  to  ferve  under  a  ftranger  in 
th&  wars. 

Though  the  conufee  could  not  diftrain  without  attornment, 
becaufe  he  could  compel  it  by  a  quid  juris  clamat^  per  qudi  feY'" 
vitioy  or  quern  redtUtum  reMity  yet  we  arc  in  the  cafe  of  a  d^- . 
vifee,  who  has  no  means  to  compel  attornment,  and  that  is  the 
reafon  why  a  devifee  may  diftrain  without  it.  Lift.  §.  586. 
I  In/i.  322.  One  that  claims  under  letters  patent  may,  and 
ib  may  any  body  to  whom  no  laches  can  be  imputed.  6  Co.  68. 
5  Co.  113.  39  H.  6*  24.  Bro.  Attorn.  29.  5  H.  7.  19. 
Lands  devi(ed  from  the  heir  veft  before  agreement,  et  in-' 
terejl  reipublicae  fuprema  hominum  tejiamenta  rata  haberi. 

«  ■ 

But  admitting  attornment  ought  to  have  been  fet  out;  then- 
I  infift,  that  it  appears  fuiHciently  upon  this  record,  and  that^ 
an  attornment  is  implicitly  averred.      For  if  attornment  be 
neceifary,  then  he  could  not  be  fcifed  by  force  of  the  fine,  and 
it  is  faid  quodvirtute  inde  the  conufee  feijhus  fuit  of  the  rent;, 
neither  can  that  part  of  tkc  avowry  be  true,  which  fays,  thar 
the  pkiintifF  became  oneraf  with  the  payment  of  the  rent  to 
the  avowant,  which  he  could  not  be,  unlefs  the  avowant  had 
a  title  to  diftrain,  and  he  could  have  no  title  without  attora», 
ment. 

But  eve^i  admitting  that  attornment  was  neceflary,  and. 
that  none  appears  upon  this  record ;  yet  the  want  of  it  fliould 
be  ibewn  for  caufe  of  demurrer,  for  it  is  but  a  circumftance 
and  matter  of  form,  fince  the  adl  for  the  amendment  of  die' 
law;  and  there  appears  fufficient  for  the  judges  to  give  judg- 
ment according  to  the  very  right  of  die  caufe. 
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Knb  rqdied.  The  tenant  might  defend  himfelf  in  z  ptr 
fMJervitia  ;  and  to  give  the  devifee  a  power  to  diftrain, 
where  the  devifor  had  not,  is  to  ouft  the  tenant  of  his  de- 
lence.  Suppofe  the  conufee  had  devifed  it  immediately  and 
died,  would  not  there  have  been  a  new  lord  put  upon  the 
tenant  without  his  privity  or  confent  ?  I  agree,  in  an  action  of 
debt  for  this  rent,  the  attornment  would  have  been  but  a  cir- 
cumftance ;  for  the  rent  pafled  by  the  fine,  but  not  a  power 
todiftrain  for  it.  And  as  to  what  is  laid  about  ^j^ttj  and 
mrat\  I  ad^iit  it  to  be  true,  that  he  was  feifed  of  the  rent  by 
force  of  the  fine  only,  but  had  no  power  to  diftrain.  Jdpur" 
uiitr  i  and  in  a  few  days 

Pratt  C.  J.  delivered  the  refolution  of  die  court.  This  cafe 
ii  Aow  reduced  to  a  fi«gle  point,  whether  it  was  neceflary  for 
the  avowant  to  fet  out  an  attornment  upon  the  fine  to  /f/V- 
imBuckeridgij  under  a  devife  from  whom  he  claims.  We 
ajtall  of  opinion,  that  for  this  fiiult  the  avowry  is  ill.  It 
f^emed  to  be  given  up  at  the  bsir,  and  therefore  I  (hall  but 
lightly  touch  upon  it,  that  the  conufee  ^¥as  in  at  common  law. 
The  fine  is  a  common  law  conveyance,  by  which  both  the 
legal  eftate  and  the  ufe  would  have  pafled  to  the  conufee, 
without  any  declaration,  of  ufes,  according  to  the  cafe  of  lord 
Jnghfea  v.  Abham  \  and  therefore  the  ufes  need  not  have  been 
averred,  it  is  but  exprejfw  eorum  quae  tacite  infunt ;  whereas  if  it 
had  been  to  the  ufe  of  a  third  perfon,  they  muft  have  been 
averred,  in  order  to  controul  the  general  operation  which  the 
fine  would  otherwife  have  had.  This  conufee  did  not  want 
the  help  of  the  ftatute,  and  therefore  it  meddles  not  with  him, 
but  leaves  him  in  at  common  law.  2  Roll,  jihr^'j^o,  pL  3. 
2  Aid,  15.     Sali,  90.     C?.  Lit.  309.  i. 

Since  he  is  in  at  common  law,  it  is  not  difputed,  but  that 
attornment  was  neceflary  to  enable  him  to  diftrain ;  but  the 
avouraiit  fays,  he  is  in  the  cafe  of  a  devifee,  and  on  a  devife  no 
attornment  is  neceflary.  l^his  is  true,  that  generally  a  de- 
vifee fliall  diftrain  without  attornment,  but  then  his  devifor 
muft  have  been  enabled.  If  he  had  not  that  power,  he  could 
not  transfer  it,  according  to  the  rule  in  Sir  MoyU  Finch's  cafe, 
Nmopotiji  plus  juris  ad  alium  transferre  quam  in  ipfo  ejl.  This 
nile  holds  in  all  fciences,  in  logick  Nildat  quod  in  J'e  non  ha- 
lnt\  a  bargainee  has  no  more  privileges  than  his  oargainor,, 
and  of  the  two,  he  is  to  be  favoured  before  the  devifee. 
5&.  113. 

The  cal^  of  a  devifee  and  lord  by  efcheat  are  unflcilfuUy  cou- 
pled together  in  Cro,  Eiiz,  354.  as  was  mentioned  at  the  bar ; 
wi  though  in  the  latter   end    of  that   cafe  there    falls  an 
.    I  expreffion 
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an  cxpreffion  ^bhery  which  feems  to  make  for  the  arowafit ; 
yet  that  can  have  no  weight ;  it  is  tenderly  faid,  and  is  6im 
re6Uy  contrary  to  the  principal  cafe.  There  is  no  doubt  but 
the  lord  by  efcheat  may  diftrain  without  attoirnment,  for  he 
claims  by  title  paramount^  and  die  old  privity  revives*  Af£gU 
hrii%  cafe,  5  Co. 

And  as  we  think  it  ncceflary,  an'  attornment  fhould  be  fee 
out;  fo  we  are  likewife  of  opinion,  diat  none  appears  upon 
this  record.  The  conufee  was  fetfitus^  and  die  tenant  onerat 
by  the  fine  only  ^  but  that  palled  no  power  to  diftnun* 
If  this  had  been  by,  deed,  an  argument  might  have  been 
drawn  from  thofe  words,  becaufe  there  nothing  would  have 
pafled  before  attornment.  We  think  likewife,  that  this  is 
matter  of  fubftance,  and  i^  the  avowry  is  ill  on  a  general  de* 
murrer* 

Reeve  prayed  to  difcontinue,  becaufe  the  avowant  is  as  an, 
sfiDr.  Sed  per  Curiam :  It  is  the  plaintiff's  fuit,  and  how  caa 
one  man  difcontinue  another's  fuit.    Judicium  fre  quer'* 
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Sir  John  Pratt,  Knt.  Lord  Chief  Jujiice, 

$ir  Littleton  Powys,  Knf. 

Sir  Robert  Eyre,  Knt.  \.Jufiices, 

Sir  John  Fortefcue  Alandj 

Nicholas  Lechmere,  Efquire,  Attorney  General. 
Sir  William  Thompfon,  Knt.  Solicitor  General. 


^Bac.  Abr* 
53$.  ScC  CiC 
s^i.  Aftir*  it}. 


Brooke  verfus  Ewers  &  Ux*. 


m 


rORKS   moved  for  a  mandamus  to  the  Judge  of  the  j|^,j5„^,  ^ 
court  cfSamhvichy  togivejudgmentuponaverdid,  though  nature  of  a^^ 
he  had  granted  a  new  trisd  for  exceffive  damages  without  ^Jf^f^  «^;»- 
pajment  of  cofts.     And  for  the   mandamus  he  quoted  i  Fen. 
187.    T,  Raym.  214.     2  K^b.  871.     And  he  likewifc  infifted,  x  Judie  of  an 
dut  I  Judge  of  an  inferior  court  cannot  grant  a  new  trial,  as  inicrior  court 
vai  held  by  H$k  C  J.   Mcb.    1  Ann.  Hall  v.  Hill.    Mod.  ^•"°o« ««»'  • 
S4.    Salk.  201,  650.     And  likewife  by  Parker  C.  J.  Paf.   12  "^""^ 
Am.  Page  v.  Roimd.     And  to  that  opinion  the  court  inclin- 
ed, and  granted  a  mandamus  unlefs  caufe,  and  upon  that  the 
JiM%e  bdoWj  as  well  advifed,  quicviu 
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Between   the  Pariihes   of   Beafton   in  Nottinghamfliire  ant 

Scifibn  in  Leicefteribire. 

Order  to  remtnre  ^^RDER  for  rcmoval  of  Thomas  Block  and  his  family  from 
^.  and  family     i     ■  j^^a^^  to  SciffoH,     And  the  juftices  adjudge,  that  A/ is 

bad  as  to  ft-       -Tt"^  /  i  *^  i     r         o  •/»•     "^  l        t  <• 

mily;  but  ad-  hkely  to  becomc  chargeable,  and  that  octjfonwas  the  place  of 
judication  that  )|is  i^f^  i^gal  fettlement.  Upon  the  firft  residing  it  was  quaihed 
KuftSd  as  to  the  family,  quia  too  general :  Salk.  482,  485.  But  the 
rettrement4t  queftion  now  debated  was,  whether  there  was  a  fufficient  adju« 
^n  enough.  dication  of  a  fetdeiheht  in  Scijin',  for  it  is  not  that  it  is  the 
Salk.  473.         pj^^^  ^j.  j^j^  j^jj  j^g^j  fetdement,  but  that  it  was  fo,   which 

might  be  twenty  years  ago,  and  he  may  have  gained  another 
fettlement.  .And  foinc'  ftrefs  was  laid  upon  the  variation  tdf  the 
expreflion  in  the  order  is  and  was^  as  if  the  juftices  defigned 
they  fhould  have  a  difFcreht  conftru^Sion.  And  thctourtnow 
inclined  this  -part  of  the  order  to  be  bad,  till  Eyte  J.  qiHted  a 
cafe  between  the  parifhes  of  Lanbaddock  and  Languined^  l^cb. 
2  Geo.  or  Hil.  %  Geo.  where  it  was,  art  fijcdy  to  iiecome 
chargeable,  and  that  Languined  was  the  place  of  fettlement ; 
4ihd '  this  ckception  taken  and  over-ruled.  And  upon  this  au- 
thority the  order  was  confirmed  as  to  Block  him(el£,  but  the 
<Jhief  Juftice  and  FortifcUe  J.  faid,  if  iti>een  res  inttgrttjXhcy 
ihould  have  doubted. 


Stratton  viffus  Burgis. 


Amendment. 
3  Vln.  Abr. 
aSi.  pi.  x8. 


AN  attorney  tf  nd^rtakes  to  appear  for  die  -defendant  an  in- 
fant. Et  ptr  Curiamj  He  is  obliged  to  do  it  in  a  pro^ 
per  manner,  and  having  entered  it  per  attornatumy  Whea  it 
ihoidd  have  been  per  guardiatnmy  it  may  be  ametiied. 


Lewis  verjiis  Farrel. 

In  cafe  for  mi-  T  ^  ^^^  ^^^  *  malicious  profecution  of  an  tndi^ftmentt  jm^^ 
lic'oot  profecu.  X  "lent  was  given  for  the  chrftndant  on  demurrer,  becaufe  it  irtL% 
tion  muft  Otew  not  (hewn  how  the  indi£hnent  was  determined,  -according  to 
u^nt7'Jd'^e  cafes  of  Parker  ♦  v.  Langleyy  Trin.  12  Ann.  B.  R.  and  £Au 
fcow.  grave  t  v.  OdellfMich.  ^'Geo.  ro.  228;     [Lucas  200.     Satt>  15. 

**'' GUb  CjJ  ^  ^^^'  ^^^'  ^*^'  ^^7-  ^^*''  "7-  ^  ^^^'  ♦^^^  7^7- 
^]        *      '  5  Mod.  223f  224.     Saund.  228.     Lev.  275.     10  Adod^  219. 

+a  Vin.  Abr.    Gilb*  Cof.  214^    R.  Roym.  503.] 
35.  pL  2Z. 
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.  llomiiius  Rex  vtrfm  Guardianos  ecclefiae  de  Thame  in  com* 

Oxon\ 

.  JhfANDAMUS  direfted  to  the  churchwardens  of  the  pa-  ^"^o7'''^*7 
•^^  rilh  oiThamey   to   reftore  John  ff^liiams  to  the  office  of  ficerwhoiTin* 

facton  there.  «  pleafurc  only, 

it  it  a  good  re- 
^m.  «    ■       1       '       •/!       r    trr*f  •  -  •«       turn  to  fav  it 

Jutj  return^  that  the  parim  of  Thame  is  an  ancient  pariih)  was  their  pica- 
Md  duK  for  time  immemorial  there  has  been   a  church,  with  Jurctoremw 
flwphw^rilensj  and  a  fexton,  eligible  by  the  churchwardens  ftl^'cafc  a  fum- 
.aiid  jmiibiofiers,  or  the  major  part  of  them,  for  that  purpofe  i«>nt  it  not 
It  a  day  and  place  prefixed  aflembled ;  which  perfon  fo  ele<^d  ^^^^ 
was  to  continue  in  at  the  pleafure  of  the  eledors,  and  was  al*        *  ^^* 
:ir«ys .  a^ioveable  by  the  major  part  in  form  aforefaid  aflembled. 
That  I  May  1703.  J^hn  WiUianu  was  elected  fexton,  and  con- 
.^iHiedtnlbe  office  till  32ft  oijuly  1717*   upon  which  day  the 
•^biirdMnanlens  and  parifhioners  being  duly  aflembled^  ad  con^ 
. WwiWifip  W  amovendum  die  faid  John  JVUliams^  he  at  fuch  af- 
.AmUy  was  by  the   churchwardens  and  major  part  of  the  pa- 
.  fiftjoacrs  removed  from  his  laid  office,  et  ea  di  caufa  they  can** 
'MraftDfe.him* 

J^enton  argued,  that  the  return  was  infuffic'ient.     This  is  not 
a  cafe  within  the  mandamus  a6l,   fo  as  we  might  traverfe  the  re- 
turn ;  and  therefore  it  muft  be  certain  to  every  intent.     It  muft 
anfwer  all  the  fuggeftions  of  the  writ,  which  this  return  does 
not :  We  lay  that  we  were  debite  eU£i*  praeftSi*  ct  admiffl  into 
Ai» office  :  ITicy  anfwer  to  the  eUef  and  pratfe£i\  but.  not  to 
^admiffion:  For  though  that  may  be  implicitly  taken  to  be 
Mfwered,  yet  returns  by  implication,  and  fuch  as  are  argumen- 
-tativeonly,  are  not  good.     Raym.  365,  153,  431.     i  Sid,  286. 
^tjmut  177.     The  cafes />f  ^Sid.  49,   79.     i  Ven.'j'jy   i%. 
Mijm.  i88.     t  Sid.  461.     2  Keh.  641.  will  be  objeded  to  me ; 
-krt  I  give  them   this  anfwer.   That  they  were   upon  letters 
•fBtent^  where  the  appointment  was  only  durante  btneplaclto ;  but 
•neve  here  in  the  aUe  of  a  cuftom,  which  is  more  unconfin- 
*cd;  and  2  Cro.  540.  a  cuftoim  to  remove  a  man  from  his  freehold 
4nsMd*void«     It  does  not  appear  the  party  was  heard,  or  that 
the  parifb  is  fupplied  with  another  officer. 

York  contra.  Wherever  an  officer  appears  to  be  in  only  at 
pleafure  of  the  ele£lors,  it  is  fufficient  to  fh^  a  determina- 
tion of  their  will,  i  Lev.  291.  l  Veri.  77,  08.  2  Keb,  641. 
And  thofe  cafes  being  of  a  grant,  the  argument  is  (Ironger  in 
this  ca(e;  for  many  things  are  good  by  cuftom,  which  are  not 
•ib  by  grant.  Where  the  power  is  to  remove  without  caufe, 
iio  caufe  of  removal  neeu  be  -returned.     And  for  tbis  reafon 

I  2  ^fo 
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alfo  no  fummons  or  hearing  of  the  party  is  rcquifitc,  fot  he  if 
not  removed  for  any  crime.  And  whether  the  office  is  filled 
up  or  not  is  nothing  to  this  man,  nor  can  better  his  title  .a. 
whit.  The  admiflion  is  not  the  point  of  the  writ;  but  if  it 
were,  yet  the  eleSl^  et  praefe£i^  is  a  full  anfwer.  He  could  not 
be  praefeSlm^  unlefs  he  was  in  pofTeffion  of  the  ofi^ce :  So  that 
when  we  fhew  him  in  pofTeffion,  that  neceflarily  implied  a 
previous  adnyffion. 

No  mandamus  lies  for  an  officer  at  will.  2  Lev.  i8.  SaU. 
428,  432.  There  appeared  to  be  a  power  of  removal  at  plea- 
fure,  but  becaufe  the  removal  was  for  faults  in  his  office,  and 
not  in  purfuance  of  that  power,  a  peremptory  m^/f^mtfj  went : 
But  it  was  held,  that  it  had  been  good,  if  they  had  relied  only* 
upon  their  power. 

The  court  held  the  return  good.  Et  per  Pratt  C.  J.  The^ 
admiffion  need  not  be  anfwered,  though  it  is  fully  done  by  prae" 
feSi\  Nor  does  there  need  any  fummons,  for  the  reafon  men- 
tioned. Et  per  Powys  J.  a  charter  cannot  hinder  a  man  firom 
fetting  up  a  trade  without  apprenticefhip,  but  a  cuftom  may. 
Et  per  Foi-ttfcue  J.  a  fexton  is  called  ojiiarius :  We  ought  not 
to  grant  a  mandamus^  without  a  certificate  that  the  fexton  wis 
chofen  for  life.  If  he  were  removed  for  a  crime,  a  fummons 
is  requifite  according  to  natural  juftice ;  but  the  prefent  cafe 
is  a  removal  for  what  the  party  cannot  gainfay. 


Avrird  mud 
purl'ue  the  fub- 
minion  in  point 
•t"  form  as  well 
as  in  point  of 
fubftance. 


Henderfon  vcrfus  Williamfon. 

DEBT  upon  a  bond,  conditioned  to  perform  the  award 
of  y,  S.  fo  as  it  be  made  in  writing  under  his  hand  and 
feal  by  fuch  a  day  ready  to  be  delivered  to  the  parties.  The 
defendant  after  oyer  pleads,  nul  agardfait.  The  plaintiflT  re- 
plies, that  the  arbitrator  before  the  day  made  his  award  in 
writing,  which  is  fet  out,  and  a  breach  affigned.  And  to  this 
replication  the  defendant  demurs  generally.  And  Comyns  Ser- 
jeant obje(^ed,  that  it  did  not  appear  to  be  under  the  hand 
.^nd  feal  of  the  arbitrator,  as  the  fubmiffion  requires.  Bulftr. 
no.  I  Roll.  Abr.  145.  Faugh.  109, 112.  Palm.  121.  2  0r9. 
.  277.  And  for  this  fault  it  was  held  ill :  But  the  plaintiff 
had  leave  to  difcontinue. 


Variancp. 


Anonymous. 

/^Ertiorari  to  remove  a  conviction  of  forcible  entry  and  de- 
^  taincr  againft  A  and  his  wife :  The  conviftion  returned 
was  againft  A.  only :  And  for  this  variance  the  certiorari  was 
quaihed,     Fide  Salk.  1 46,  1 5 1 . 

Dominu^ 
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Dominus  Rex  verfus  Roe  &  al'. 

y^  RKE  moved  to  quafh  the  return  of  a  refcous,  by  which  ^"  authority  t 
^  it  appeared^  that  the  warrant  was  to  two,  and  the  arrell  only  ^^^ti^g  to^the 
fcf  one,  without  any  words  to  fever  the  authority.  Sed  pir  pubiick  may  b 
imiam^  Though  that  be  an  exception  in  the  cafe  of  a  private  <'^<"='J^cJ  ^y  ^^ 
aitdiority,  yet  it  is  none  in  this  which  relates  to  the  publick  **°  ^' 
joftice ;  and  this  has  always  been  [the  (landing  dIftin(fiion,  and 
therefore  the  return  is  good.     Fide  i  Injl.  181.  b. 


King  qui  tarn  verfus  Bolton. 

THE  plaintiff  declares  in  prohibition,  fetting  forth  that  the  where  the  firft 
city  of  London  is  an  ancient  city  incorporated  by  the  name  truveric  u  jm- 
«f  mayor,  commonalty  and  citizens  of  the  city  of  Lcndcn^  and  ^f^fbca'travlri 
Att  time  out  of  mind  there  has  been  a  common  council  con-  upon  it. 
fitting  of  the  mayor,  aldermen  and  certain  citizens  to  the  nunv-  ^}j^'  F"^*  ^^ 
bcr  of  250,  eleded  within  their  refpeftive  wards  yearly  upon  J!,"^' 
Su  Tb9maf%  day  at  the  wardmote  :  'rhat  there  have  been  ufually 
twel?e  chofen  for  the  Tower  ward,  and  that  the  plaintiiF  on  St. 
Tb§ma/%  day  laft,  being  a  citizen  and  freeman  inhabiting  in  that 
ivard,  was  at  a  wardmote  holden  before  the  alderman  duly  cleAed 
ml  admitted  a  common  council  man  for  the  year  enfuing  :  But 
&  defendants,  in  order  to  opprefs  him,  6  February^  4  Geo. 
^iver  a  petition  to  the  court  of  common  council,  complain- 
ing of  an  undue  ele£kion,  and  fuggefting  that  they   themfelves 
^re  chofen  ;  whereas  the  plaintiff  avers,  the  common  council 
kd  no  jurifdi£iio^n  to  examine  the  validity  of  fuch  election,  but 
the  (ame  belongs  to  the  court  of  the  mayor  and  aldermen ;  and 
Mwithftanding  the  plaintiff* offered  to  prove  the  fame,  yet  the 
<iefendants  proceed  againft  him,  and  concludes  with  averring 
the  contempt*     The  defendants  deny  the  contempt,  et  ^uuqkidj 
&r.  etpro  confultatione  babenda  they  admit  the  conftitution,  ^nd 
manner  of  elation ;  but  then  they  fay.  That  the  mayor,  alder- 
men and  common  council,  time  out  of  mind  have  had  the  cog- 
'liizance  and  authority  of  hearing  and  determining  the  eledlion  of 
common  council  men  :  That  on  St.  Thomases  day  the  defendants 
were  duly  chofen,  but  the  plaintiff  and  one  Jeffes  pretending  a 
right,  intruded  themfelves  into  the  faid  ofHce,  whereupon  the 
ddPendants  exhibited  their  petition  to  the  common  council,  front 
iis  bene  licuity  abfque  hoc  that  the  jurifdidlion  is  in  the  court  of  the 
mayor  and  aldermen.     The  plaintiff,  protejiando  that  tlic  court 
of  mayor  and  aldermen  have  a  jurifdidion,^  for  pica  fays,  the 
common  council  have  it  not :  And  concludes  to  the  country. 
To  this  replication  the  defendants  demur,  and  fhcw  for  cauie, 

I  3  tiut 
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that  the  replication  is  a  departure,  and  that  the  plaintiiF  ought  tC| 
have  taken  iflue  on  the  tiEverfe,  and  not  anfwered  the  matter  of 
it  barely  byway  of  inducement.  Tl^fc  plaintiff  joins  in  demurrer. 

Darnall  Serjeant  pro  defendtnts  The  plaintiff^ould  Bal'e  tttken 
liTue  upon  our  traverfe,  and  no^  meddled  with  the  ind^^ment  io 
it.  Cro.  Car.  105.  7.  Mod.  183  He  (hall  maintain  mmt^r 
alleged  by  him,  and  denied  by  the  other  fide,  and  not  go  ovei^ 
to  matters  dehors  and  collateral,  arifing  only  out  of  the  induceiteiit 
to  the  other's  plea.  Vaugh.  60.  2  Mod^  84.  He  {hall  hot 
defert  his  own  titl^  and  recover  upon  a  deied  in  the  deii^fidh 
ants.  It  is  not  enough  for  him  to  deftroy  my  title,  but  he 
muft  go  farther,  and  eftablifl^  his  own  :  If  he  does  not  he  can 
never  recover,  ioi  metior  eft  conditio  pejpdmtii^,  Hob.  loi*  H^ 
th^  prays  a  prohibition,  muft  prove  his  fuggeftion,  as  oi\ 
modus' s  and  citations  out  of  the  diocefe.  He  that  pleads  m 
abatement,  muft  give  the  plaintiff  a  better  writ:  Therefore 
vH^en  they  fay  we  have  applied  to  an  improper  court,  ought  titejr 
not  to  fhew  us  which  is  the  proper  one  i  and  cstn  that  \jc  do^ 
tennined,  unlefs  it  be  put  in  iffue  I 

Wlitaker  Seijeant  contra.  This  is  a  prdiibition  fro  drfaffu 
jurifdi£tionis^  and  not  barely  pro  drfe£lu  triationis.  Here  boih 
plamtiff  and  defendant  are  a^rs,  the  one  fues  for  danlages  \tf 
being  drawn  into  into  an  improper  court  ^  and  the  other  labovra 
for  a  confutation,  and  for  diat  purpofe  muft  intidc  the  court 
wherein  he  fues  to  jurifdi£Uon.  Plow.  469^  a.  Dy.  170^  171. 
2  H.  4.  9,  10.  For  the  onlv  point  is,  whether  or  no  die 
defendant  has  fued  the  plaintiff  in  a  court  that  can  and  OYirilt 
to  determine  the  matter.  The  traverfe  is  immaterial :  We 
fay  the  court  of  common  council  has  no  jurifdidton,  sad 
is  it  any  anfwer  to  fay  the  court  of  aldermen  hare  none  ? 
We  might  fafely  have  demurred,  but  we  chofe  to  waive  tfaat^ 
in  order  to  bring  the  right  to  trial.  And  though  generally « 
traverfe  upon  a  traverfe  is  not  allowed,  yet  that  rule  does  n«t 
bold  in  all  cafes,  x  Inft.  282.  b.  Cro.  EL  90.  Md*  429. 
Cro.'  EL  407.  2  Cro,  372.  Pop.  loi.  Tliis  is  not  Uice  tbe 
cafe  of  a  quaro  impedit^  which  has  been  mentioned,  for  dieie 
the  plaintiff  muft-  make  a  title,  in  order  to  have  a  writ  te  the 
biihop. '  *' 

Darnall  Tcpiitd.  Suppofe  tre  had  demurred  to  the  declaration^ 
and  it  had  been  held  naught ;  fhould  not  we  have  had  a  coiK 
fultation,  without  making  out  a  title  ?  They  that  take  a  tauie 
from  one  court,  muft  fhew  a  jurifdi6tion  in  another :.  They  fay 
we  have  applied  wrong,  why  r  Becaufe  you  fhould  have  gone 
to  the  court  of  aldermen,  fo  that  diat's  the  point,  whether  the 
court  of  aildermen  have  the  right*      •  . 

C.J, 
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CJ.  I  did  not  expcA  to  have  heard  an  argument  in  fo  plain  a  cafe 
as  this.  The  plaintifF  fays  he  is  fued  in  the  common  council  for 
I  fflimr  wb^c^  the  cognizance  is  only  in  the  court  of  alder« 
men:  conCder  now  what  is  the  ground  of  our  fending  a  prohibition ; 
it  is  not  becaufe  the  court  of  aldermen  have  a  right,  butbccaufe 
tke  common  councjl  h^.non^,  and  therefore  the  traverfe,  which 
wodd  avoid  trying  the  right  of  the  common  council,  and  bring 
(hit  of  tbc  court  of  aldermen  in  queftion,  is  immaterial.  For 
I  taiggok  tbey  had  gone  to  i/Tue  upon  that,  and  it  had  been  found 
that  the  court  of  aldermen  had  no  jurifdi£tion ;  yet  that  had 
not  eftaUilhed  the  right  of  the  common  council,  fo  as  to  intitle 
the  defendants  to  a  confultation.  Whether  they  {hall  have  one  or 
not|  depends  upon  the  right  which  the  common  council  has  to 
fanrmine  diis  matter ;  and  if  they  have  none,  I  am  fure  Ve 
(Mg^  not  to  remit  this  caufe  to  them,  though  the  court  of  al-s 
Imitn  tkouid  fktl  of  eftabliihing  their  right.  Though  th^ 
pbiotiflF  might  have  demurred,  yet  be  vns  at  liberty  to  go  on 
to  try  die  right.  The  cafes  where  a  plaintifF  muft  reco- 
ver  upon  his  own  ftrengni,  do  not  at  all  govern  this ;  for  if  ■  *  .  ' 
the  common  council  have  ufurped  a  jurifdiAion,  which  th^ 
hsye  not  J  the  plaintifF  might  have  had  a  prohibition,  without 
ijbttin|r  put  where  the  right  was.  In  the  cafe  of  a  rriodus  it  is 
otfaerwife  incieed,  becaufe  there  the  court  below  has  originally  a 
yuiSMBiaa^  which  the  other  comes  to  overthrow  by  matter  /^r 
f^faSi.  For  thefe  reafons  I  am  of  opinion,  the  prohibition 
jmkt  tQ  ftan^d.  To  all  which  Porvys  J.  agreed.  Et  per  Eyre  J. 
Tk  ]daintiff  in  overthrowing  the  jurifdi<^ion  of  the  common 
cpmKil  has  no  need  to  fet  up  another  in  oppofition  to  it.  Where 
Be  tatt  traverfe  is  immaterial,  that  is,  where  it  will  not  put  the 
{roper  point  in  iflue,  there  may  be  a  traverfe  upon  that  truverie. 

'F&ru^e  J.  The  defendant  is  properly  the  aAor,  becaufe  he 

nnift  make  title  to  the  jurifdi£lion  in  which  he  fues ;  and  whe- 

thiar  diat  court  has  jurifdi£tion,  is  the  only  matter  iilliablej  and 

not  whether  the  plaintifF  has  alleged  it  properly  elfewhere.   I'he 

cafe  of  a  ftiare  impedit  is  intirely  different  from  this  cafe  :   there 

the  ^aintiff,  as  here  the  defendant,  muil  recover  upon  his  own 

irengtfa,  one  his  writ  to  the  bifhop,  and  the  other  a  confu)- 

tation.    But  the  defendant  there,  and  fo  the  plaintifF  here,  needs 

sake  no  title.     If  the  right  of  the  court  of  aldermen  had  been 

inifliie,  confider  what  would  have  followed.     If  their  right  had 

been  eftabiiflied,  it  is  no  confequence  that  the  common  council 

luirenone,  for  there  maybe  concurrent  jurifdidions.     If  it  had 

been  fbuiul  they  had  no  right,  does  it  follow  that  it  is  in  the 

common  council  ?  That  could  not  have  intitled  the  defendants 

to  a  confultation.     Judicium  pro  quer\ 


•"  • 


N.B.  'This  judgment  was  afterwards  affirmed  upon  a  writ 
pf  error  in  parliament. 

1 4  Dominus 
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Dominus  Rex  verfus  Grant,  Maj'orem  dc  Taunton  in  Com' 

Somerfet% 

^tf#r#,Whe-     Y  T  PON  an    affidavit,  that  the  defendant  at  the  time  of 

mains  any  obli-  v^  ^^'^i'^g  ^^  ^^^^  ^f  office  did  not  take  the  declaration  rc^ 
gation  at  this  quired  by  the  corporation  a£t  of  the  13  Car.  2.  againft  the  (c^ 
day  for  officer*  j^^^  league  and  covenant,  a  rule  was  made,  that  he  ihould 
to  maike'thne.  ft^i^w  caufe  why  an  information  in  the  nature  q£  z  ^m  warranty 
cUration  againA  (bould  not  go  againft  him«     And  upon  ihewing  came : 

the    folemn  . 

league  and  Cd^ 

imuAU  Chijhjrt  Serjeant  before  he  came,  to  the  principal  matter 

made  two  previous  points,  i  •  That  no  private  parfon  could  ap» 
ply  for  this 'information ;  and,  a*. That  in  cafe  he  mighty  tbt 
affidavit  was  not  fufficient, 

f  A«i|«4u^so*      Ifirji^  It  will  not  be  contended,^but  that  in  this  cafe  the  courts 

Mpon  the  ftatute  of  9  Annae^  r.  20.  has  a  difcretionary  power^ 
either  to  grant  or  deny  an  information.     The  party  is  enabled  €» 
file  it  with  leave  of  the  court,  that  is  upon  application  to  it.     H^ 
muft  pray  to  have  it,  and  every  prayer  implies  a  power  to  deny.  A 
quo  warrants  is  the  king's  royal  writ  of  right,  which  Mr.  Attorney 
may  exhibit  whenever  he  pleafes,     JTelv.    192.     I  Suj/i.  55. 
3utno  private  perfon  has  fuch  an  unlimited  power,  not  ovef 
informations  in  the  nature  of  a  quo  warranto*     The  ftatute  it 
calculated  for  the  determination  of  private  rights,  where  any  St^ 
pute  happens  upon  ele£tions  of  members,  and  it  was  made  chiefly 
with   this  view,   as  may  be  collected  from  the  preamble  aii4 
other  parts  of  the  a£l,  which  require  a  relator  to  be  naihed, 
who  (hall  be  liable  to  cofts,  and  extend  all  the  ftatutes  of  jeo- 
fiules  to  thefe  proceedings.     He  that  prays  the  information,  muft 
lay  fome  right  to  the  office  before  the  court,  that  it  may  appear 
the  profecution  is  not  fet  on  foot  merely  to  gratify  the  huauHur 
and  captious  difpofition  of  the  profccutor.     My  Lord  Chief  Jus- 
tice Holt  has  cenfured  actions  which  have  been  brought  out  qf 
curiofity  only  to  try  the   opinion  of  the  court,   faying  he  iii 
not  fit  there  to  determine  cofFec-houfe  difputes.     llie  cledBiipi 
of  the  defendant  was  unanimous,  no  competitor  at  all ;  fa  that 
there  is  no  one  but  himfelf  who  claims  a  right  to  this  office.     It 
has  been  held  criminal,  to  bring  an  adion  in  another*8  name 
without  his  privity  and  confent.     Here  the   profecution  is  in 
the  king's  name,  and  yet  hq  is  hot  privy.     His  attorney  dbci 
not  appear  to  avow  the  profecution. 

Secondly^  The  affidavit  may  be  true,  and  yet  the  defen4ant  maj 
have  taken  the  declaration  as  the  ft^tutes  requires^  for  he  might 

odoi 
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take  it  before  two  juftices  at  a  different  time  from  his  taking  the 
oath  of  office,  hfeither  doe»  it  fct  out  any  tender  of  this  de- 
<laration  to  the  defendant,  which  is  exprefly  required  by  the 
jMirview  ^.  lo*  and  though  the  provifo  feems  to  carry  it  far- 
ther, yet  it  will  be  abfurd  to  make  the  purview  void  by  the  pro- 
^vifi).  A£cb.  8  ff^.  3.  B.  R.  Rtx  v.  My$r*  ds  Ox0u\  5  Mbd, 
360.  That  was  a  mandamus  to  reftore  Job  Slatford  to  the  8alk.4at. 
^ice  of  town-clerk.  They  returned  that  he  did  not  at  the 
time  of  taking  the  oaths  of  office  take  the  oath  of  allegiance. 
It  was  infifted,  that  a  tender  was  neceilary  \  but  this  was  hot 
.die  point  upon  which  the  cafe  turned,  but  becaufe  diey  only 
^d  he  did  not  take  them  at  that  time,  without  any  negative 
words  that  he  did  not  take  it  at  any  other  time,  which  he  weQ 
might.  And  for  this  reafon  a  iptxtmptoxy  mandamus  was  grant- 
ed. This  cafe  enforces  my  obje£Uon  to  the  affidavit,  and  be- 
fi>re  I  leave  it  I  muft  obferve,  that  though  all  the  then  great 
lawyers  were  concerned  in  it,  jret  not  one  of  them  ever  thought 
€f  dits  declaration,  which  is  now  trumped  up  to  facrifice  the 
qiuet  of  the  whole  kingdom  to  fome  private  pique  and  revenge. 

As  to  the  principal  point  (and  a  great  point  it  is)  I  hope  no 
infennation  fliall  go,  for  three  reafons.  i.  Becaufe  this  declar 
ration  has  been  difufed  for  thefe  30  years  paft.  2*  From  pro- 
bable reafons  to  induce  an  opinion,  that  this  ftatute  is  expired: 
and,  3*  From  the  confideration  of  the  many  inconveniencies 
vbicb  a  contrary  determination  will  bring  along  with  it,  and 
Ae  evil  influence  it  will  have  to  inflame  the  nation. 

firftj  Sir  yames  Mackensdi  and  Sir  David Dalrympk  in  their  i  Vol.  of  Triali 
tifttiles  of  the  laws  of  Scotland  tell  us,  that  defuetude  of  a  law  ]^l„Jf^^'^' 
fo  40  years  amounts  to  a  repeal  of  it.     And  fince  no  profecu-  TreatUeofLawa 
tioii  has  hitherto  been  fet  on  foot  upon  this  a£l  of  parlia^nent,  ii9- 
it  is,  according  to  Lift,  $•>  io8.  an  argument,  that  none  lies; 
ttid  as  this  law  has  been  fo  long  efteemed  to  be  of  no  force,  I 
nay  properly  apply,  what  my  lord  Coie  has  more  than  once 
nentioned,  a  cemmuni  obfervantia  non  efl  reddendum  ;  et  periculo^- 
Jm  ixj/limOf  quod  bonorum  virorum  non  comprobatur  ixemplo. 

iecondtf^  There  are  many  reafons  to  conclude  this  ftatute  is 
cipired,  and  all  put  together  are  fufficient,  nam  quae  non  profunt 
/ngnla^  junta  juvant*  It  is  the  reafon  and  fubjed-matter  which 
guides  the  conftrudlion  of  a£ls  of  parliament,  and  from  hen^e 
^ng  all  thofe  inftances  which  might  be  (hewn,  where  general 
terms  have  been  reftrained  to  particular,  and  particular  extend- 
ed to  general ;  where  the  words  have  reached  all  actions,  and 
vet  been  confined  to  one  fpecies  only ;  where  ftatutcs  mention- 
ing the  King  have  enured  to  the  benefit  of  the  fubjc6t ;  and  on 
the  contrary  where  ads  of  parliament  penned  with  latitude 
Z  enougji 
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enough  to  include  the  Aibjed,  have  notwithftanding  beiSn^  1^ 
(frained  to  die  King ;  wliere  the  plural  n\imber  has.  ffa9od  for  ibe 
fingular,  and  the  fingullur  for  the  plucal ;  nay.  even,  where  Hh 
fame  words  in  the  fame  law  have  bad  di<{erent  conftruAipfift  put 
upon  diem.  4  Infi.  330.  2  In/f>  25.  Hob.  1.2JS9  290,  346^ 
As  fuppofe  a  man  having  an  inheritance  in  one  acre  ana  but  & 
freehold  in  another^  conveys  b#th  to  J^.  S,  and  hia  hftrs  for  eyffr. 
Herey^  ever  muft  be  conftrued  differently.  7  Co.  2^  (>^ 
£//z.  183. 

The  intention  was  but  tfemporary^  as  appears  hyJUemd^ 
y^^*  3*  138-  Though  never  fo  many  had  taken  the  covenaoi^ 
yet  me  extent  of  one  life  would  wipe  them  all  offl  The  KMh 
dies  were  all  lighted  at  once,  and  would  bum  out  as  fooQ  aa  a 
fingle  taper.  It  was  confined  onlv  to  perfons  then  in  bei4g^ 
who  mayreafonably  befeppofed  to  De  aM  dead  at  diis  da^:  and 
as  it  was  calculated  chiefly  for  thofe  who  had  taken  die  folemo 
league  and  covenant,  it  will  be  of  no  ufe  now.  The  ftatwle  of 
uniformity  14  Car.  2.  r.  4.  which  expre&Iy  de^nnnes  it  in« 
1682,  induced  a  belief  that  it  had  the  fame  continuance  in  all 
cafes.  And  to  (hew  this  was  not  thought  lb  confiderable  a 
diiiig  as  fome  people  would  make  it,  it  is  obfervafale  that  it  b 
left  oiit  in  the  militia  a£t.  I  cannot  pretend  diere  ever  waa  any 
iW,ftM.c.S.  exprefs  repeal,  but  \i  1  W.V M.  c,  %.  he  not  one  as  to  thii 
declaration,  I  queftion  whether  it  be  fo  of  the  oaths  tbem^ 
fehres.  If  the  clergy  were  to  take  it  but  for  a  time,  and 
the  militia  not  at  all,  what  raafon  is  there  to  conftnie  Ais 
obligation  with  a  greater  latitude  to  corporations  i  The  dan- 
ger is  die  fame  in  each  calb,  and  fo  is  the  fecurity  to  be 
againft  it. 

Thsriify,  There  are  many  inconveniencies  which  wiU  flow 
from  an  opinion  that  this  law  is  ftill  in  force.  I  forbear  to 
mention  fome  of  them,  and  (hall  only  inftance  in  diofe  which 
are  obvious  to  all  the  world.  Many  corporations  will  be  utter- 
ly diflblved ;  the  publick  peace  endangered,  and  the  courfe  of 
juftice  interrupted  in  all  inferior  jurifdidions.  In  fome  refpeA9 
it  n«iy  afFe<^  our  legiflature.  How  many  will  there  have  been» 
who  have  fuflered  under  a  fentence  which  the  recorder  ot 
Linden  had  no  authority  to  pronounce?  The  parliament  is 
now  fitting,  and  thither  the  proper  application  will  be,  as  to  the 
cxperteft  phyficians,  who  ought  to  have  a  hand  in  cutting  ofF 
fo  many  members,  that  there  be  no  fever  or  confumption* 
It  is  not  the  firft  time  this  court  has  (aid,  that  matters  which 
have  come  before  them  have  been  too  big  for  them.  In  Edivard 
the  third's  time  the  (heriflPs  took  an  oath  again(t  the  LaUardsy 
but  when  that  came  to  be  the  eftabliihed  religion,  it  was  drop- 
P^d.     3  Inji,  188.     2  Inft.  479,  436,  790.     Cro.  Car.  25. 

Denton. 
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DlmMt  Tue  (blemn  iemgue  and  cavenaiit  mroTe  from  a  treatjn 
bcnrwn  the  paFlimment  and  the  Sc$ts^  as  appears  by  Rufiku^rtk 
$Di  CkremdoHy  and  all  the  hiftories  of  thofe  times.  This 
leaigiie  was  calculated  for  th^  extirpation  of  all  epifcopal  govern- 
ment,  by  that  means  to  overthrow  the  church ;  and  can  it  thea 
be  imagined,  that  lefs  care  ihov()4  be  requifite  to  keep  perfons 
of  that  pcmicnous  principle  fh>m  intermeddling  in  church  affiurs^ 
(km  finom  fpreadiqg  the  contagion  in  corpor^oqs  i 

Ittt  admitting  the  declaration  was  not  temporary ;  yet  diough 
fast  eUprefely,  it  is  implicitly  repealed.  Tl^e  a6t  requires  the 
Mis  and  declaration  to  be  taken  togedier,  and  therefore  th^ 
ilK&r  AI,  has  not  fevered,  but  repealed  them  all,  Some  ar^ 
nment  to  evince  this  may  be  drawn  from  2  /iK  W  4/.  c.  8.  aW.AM.ct 
^reverfing  the  judgment  in  the  qtto  warranto  againft  the  city  ",7/*,^'.  i* 
rfZwdh/i,  and  from  the  11  (^  la  ff^.  3.  c.  17.  and  efpecidly  c^  13.  u^^l 
im  t  Gi§.  c.  13.  §.  23.  in  which  the  proviio  will  be  of  nq 
ibrce  if  fuch  a  latent  ddneft  as  this  can  be  trumped  up.  Argitw 
MtfMK  A  huMveniefttij  if  it  holds  in  any  cafe,  hokls  in  this. 
In  Ae  cafe  ttBtwMey  die  vtnhre  was  dt  vicinetOy  when  it  ought 
tiy-hfvt  been  ie  corport  conf^  but  becaufe  diis  had  been  the 
ycMctinim  fiin facias* Sy  ^at  pra£lice  prevailed  againft  the 
tsfnh  wonb  of  thie  ad  of  parliament.  In  Bemarffs  cafe  Alt 
csart  fit^ended  their  judgment,  till  they  faw  whether  the  pai^ 
iiiftent  wouM  think  it  proper  to  continue  him  and  the  others  in 
|riim, 

The  olijeAion  arifes  from  the  words /ir  ever  hereafier.  To 
lAick  I  anfwer,  diat  tnafmuch  as  the  deugn  was  but  temporary, 
tliofe  words  can  only  extend  to  a  temporary  obligation.  On  the 
ftatote  of  5  Eii%*  the  precedents  ufed  to  be,  that  the  party  did  5  El.  0. 4. 
BBC  ofe  die  trade  at  the  time  of  making  dte  ftatute ;  but  on  ac- 
eoaot  of  die  lengdi  of  time  that  is  now  difufed. 

Rieve^     At  the  reftoradon  three  things  were  to  be  provide^ 

fail  corporadons,  the  militia,  and  the  church.     The  militia 

IK  ottof  this  queftion :  the  church  quoad  hoc  feemed  to  be  moft 

tsiieemed ;  and  no  r^on  can  be  given  why  there  fhould  be  a 

iMe  tailing  provifion  for  corporations,  than  for  die  church. 

The  ftatute  cf  circumAe^ie  agatis  extends  to  all  bi(hcps,  diough 

the  bifliop  of  Norwko  only  is  mentioned.     Ilie  ftatute  i  Geo^ 

defigned  to  inftanoe  in  ail  the  qualifications,  and  the  omitting 

this  is  an  argument,  die  law-makers  e^ecmed  it  none,  for  die 

tflrtnadve  there  implies  a  negative. 

MkOett.  The  foiemn  league  and  covenant  was  an  aflbciatiort, 
snd  no  law.  Neceffity  has  fuperfeded  the  expreis  words  of  ^ 
Jbtutc  i  as  where  the  ftatute  of  A^rleberge  prohibits  the  driving 

I  diftreiTes 
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diftrefles  out  of  the  county,  yet  where  the  lord's  manor  is  in 
another  county,  it  has  been  held  lawful.  In  the  cafe  of  Tbi 
Ki^g  v.-  Jiffriis  about  a  year  fince,  fuch  a  rule  as  this  was 
difcharged,  becaufe  the  Attorney  General  had  no  hand  in  pray* 
-ing  it. 

ft 

Whitaker  Serjeant  contra.  Every  fubje£l  has  a  right  to  in- 
form the  court,  whenever  any  other  is  guilty  of  a  breach  of  tbfl 
law.  An  information  lies  for  not  repairing  a  bridge,  and  yet 
:there  is  no  private  injury.  The  ftatute  doth  not  require  us  to 
name  a  relator,  till  the  information  is  actually  granted.  I  agree 
the  court  has  a  difcretionary  power,  either  to  grant  or  deny 
what  wc  now  a(k  for. 

It  is  a  new  do£hrine  which  is  now  advanced,  that  if  an  aft  ol 
Parliament  be  difregarded  for  a  time,  it  ceafe^  to  be  bindixu;. 
But  if  it  fhould,  yet  there  js  not  that  argument  in  diis  cafe. 
Daily  experience  tells  us,  that  the  facrament  is  taken  as  tlutt 
ftatute  requires ;  and  it  is  coupled  with  the  declaration,  ai|) 
muft  ftand  and  fall  with  it.  The  queftion  is  not  whether  there 
are  any  perfons  now  alive  who  took  the  folemn  league  and 
covenant,  but  whether  or  no  there  remains  any  obligation  al 
•this  day  on  members  of  corporations  to  make  the  declaqtiaD 
againft  it.  My  lord  Clarendon  was  of  opinion  that  the  oUiga^ 
tion  was  perpetual,  as  may  be  gathered  from  his  own  words, 
To  the  end  that  we  and  our  pojieriff.  But  not  to  reft  this  maltei 
upon  the  (ingle  teftimony  of  any  hiftorian,  here  is  teftinmrntm 
ifeij  t{ie  very  words  of  the  aft  of  Parliament,  which  enafts, 
Thai  this  declaration  Jball  be  made  for  ever  hereafter^  and  in  defiuill 
thereof  the  eleftion  to  be  void. 
• 

Whether  the  diftemper  be  general  or  not,  the  court  cannol 
take  notice  upon  this  motion  :  The  only  queftion  is,  whedief 
the  defendant  has  complied  with  the  terms  of  this  aft  of  Parlia- 
ment, which  we  infift  is  in  full  force. 

Marjb.  We  need  not  pray  this  information  through  Mr.  Atr 
torney,  for  the  ftatute  gives  it  to  any  perfon  with  leave  of  the 
court.  And  though  Jeffries^  cafe  feems  to  thwart  us,  yet  the 
con(|ant  praftice  is  more  than  an  anfwer  to  the  audiority  oi 
that  cafe.  As  to  the  affidavit,  we  think  itfuificient.  Weuew 
the  defendant  did  not  make  the  declaration  when  he  took  the 
oaths  of  office,  which  was  the  proper  time  ;  and  this  is  enough 
to  put  him  to  (hew,  he  took  it  at  any  other  time  and  place. 
And  (ince  he  has  not  laid  hold  of  this  opportunity,  it  may  be 
conchided  he  has  not  taken  it  at  all.  That  a  tender  waa  nol 
|iece(rary,  was  refolvcd  in  Slatford's  cafe. 
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•Jt  has  been  faid,  that  the  reafon  of  this  provifion  was  but 
temporary.     In  anfwer  to  which  pretence  I  fball  look  a  little 
into  it,  in  order  to  ihew,  that  as  the  obligation  is  perpetual, 
fo  is  the  reafon  of  it.     In  1643,  ^^  Parliament  forces  having 
lud  but  ill  fuccefs,  they  made  application  to  the  Scots  for  their 
aiEftance.     CommiiSoners  were  appointed  on  both  fides,  and 
the  refult  of  their  meeting  was  an  aflbciation,  which  went  un- 
der the  name  of  the  folemn  league  and  covenant.     The  King 
.  immediately  publifhed  his  proclamation  againft  it,  as  appears 
in  3  Ru/b.  488.      The   drift  of  this  afTociation  was,  to  ruin 
the  religion  of  our  country ;  and  to  exprefs  the  deteftation  of 
foch  abominable  practices,  the   declaration  was  framed  foon 
after  the  reftoradon.     And  it  had  two  views,  one  to  difengage 
people  from  that  obligation  which  they  were  in  a  manner  forc- 
ed intO)  and  the  other  to  fix  a  lafling  and  indelible  brand  of 
in&my  upon  thofe  proceedings,  in  order  to  deter  others  from 
the  like  attempts.     And  now  can  any  one  fay  the   reafon  js 
.but  temporary  i  On  the  contrary,  does  it  not  mauifefUy  appear 
to  extend  itfelf  to  all  future  ages  ? 

As  to  the  militia,  there  was  no  occafion  for  this  provifion  : 
The  crown  had  them  in  their  power,  but  not  fo  of  the  cor- 
pomtioDS.  In  i  Inft.  8j.  ^.  it  is  faid,  an  a£l  of  Parliament  Aaofparlli. 
cauiot  be  antiquated,  or  lofe  its  force,  for  want  of  being  put  jj^tiqiwtcdr' ^ 
ia execution.  And  Hob.  in.  ^itjobn  Pilkington's  cafe  there 
Qted,  Fortifcui  C.  J.  faid  they  would  be  well  advifed,  before 
th^  would  annul  an  ad  of  Parliament.  It  is  an  abfurdity  to 
%)  that  becaufe  the  fubjedl  has  lived  fome  time  in  the  breach 
cfany  law,  that  the  obligation  to  obferve  that  law  ceafes. 
Ia  Hmry  the  Sth's  time  all  the  clergy  were  brought  under  a 
ttumunin^i  for  fuing  bulls  from  the  court  of  Rome  \  and  hi- 
ftop  Burmt  in  his  Hijiory  of  the  Reformation^  fpeaking  of  this 
natter,  tells  us.  That  though  it  had  been  pra£lifed  for  a  long 
time,  to  fue  fuch  bulls,  yet  the  old  laws  prohibiting  thereof 
wi^  in  no  degree  impeached  by  fuch  ufage. 

Torke.  It  is  fufficient  that  we  lay  a  probable  caufe  before  the 
eourt,  when  we  pray  this  information.  We  were  not  obliged 
CD  travel  the  country,  to  inquire  of  every  juflice  of  the  peace^ 
wbecher  the  defendant  had  made  any  declaration  before  him.  •    * 

Nor  does  this  caufe  come  within  the  reafon  of  returns,  which 
were  not  traverfable  at  common  law,  and  therefore  ought  to 
be  certain  to  every  intent.  The  flatute  9  jtnn  is  general,  and 
not  confined  to  profecutions  by  competitors  only.  I  was  of 
counfel  in  Jejfriei*s  cafe,  and  the  reafon  why  that  informa- 
tion was  reifufed  was,  becaufe  he  proved  he  took  the  oaths 
about  a  fortnight  after  the  proper  time,  and  not  becaufe  the 
profecutor  came  without  Mr.  Attorney  to  back  him.     In  the 

cafe 
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cafe  of  Difwy  v.  Norris^  the  queftion  was  noi  slbout  ttut  ten^ 
der,  but  wfaedier  that  matter  was  affignable  for  error.  H^ 
'  in  bb  Htft$ry  of  Law  4,  5,  6.  where  he  treats  of  old  kws 
whereof  no  written  monument  is  left,  does  not  conclude  them 
of  no  force }  but  only  fays  they  are  grafted  into  the  commen 
law.  In  the  cafe  of  Thornby  v.  Fleetwood^  Serjeant  QHiJhyrif 
who  argued  in  C.  B.  againft  the  flatute  of  i  Jac^  i.  r;-4« 
was  pleafed  to  nfe  this  metaphor,  that  it -was  a  ftill-boni 
ftatute,  becaufe  fays  he  it  has  not  cried  out  till  now :  But  tfwl 
was  not  thought  a  reafon  to  fet  it  afide* 

There  is  no  more  abfurdity  for  people  to  take  tjie  dedahnfon 
BOW  than  there  was  formerly,  as  to  all  perfons  who  hzA  not 
taken  the  covenant.  But  granting  there  may  be  fome  feemiag 
BbAirdity,  is  it  dierefore  to  be  difregarded  ?  It  may  be  a  realbn 
to  have  it  repealed,  but  tilt'then  it  binds.  Suppofe  a  flainte 
requires,  that  whoever  ei^oys  an  office  (hall  declare  timt  -t^o 
and  two  make  four :  I  know  of  no  power  which  could  itjd^ 
this  as  frivolous.  The  claufe  in  the  aft  of  uniformity  fliews^ 
that  it  would  not  have  expired  in  1682,  without  that  proviiiofiy 
and  thefe  was  no  reafon  to  continue  it  longer  as  to  dio 
clergy,  for  they  take  the  oath  of  canonical  obedience^  It  «ns 
»  fiud  caufes  have  been  thought  too  big  for  this  court :  I  gnqjit 

it,  and  take  this  to  be   one  of  them  ;  it  is   too  bigdrdftt 
^ourt  to  repeal  and  fet  afide  a6b  of  parliament* 

Xxrui.      2  Inji.  28«   ufage  prevailed  againft  a  brandi'dr 
magna  charta. 

The  C.  J.  Pmjs  and  Forte/cue  Juftices,  held  the  aKdaiiit 
fufficient,  and  that  any  private  perfon  might  apply  for  the  io- 
formation.  But  Eyre  J.  was  conira  as  to  both.  And  «aS'«4o 
the  principal  point,  it  was  referred  to  the  confideration  of  all 
the  judges.  But  before  they  gave  any  opinion  the  ad  wma 
5  Geo.  c.  6.      pafTed  for  the  efhibliihing  of  corporations.     5  G#««  i.  r.  6. 

Sominus  JLtxverfus  Smith. 

« 

Attle  on  juftict    ja  .Rule  fwas  moved  for  upon  a  juftice  of  peace  to  pro(H&ce 
to|Mr^ceeza-   J^9^  g^  examination  at  a  trial;  and  the  court  doubtiqg,  it 
'  was  adjourned.      And  afterwarik  the  C  J.    delivered  i^r 
opinion.     Where  things  arp  evidence  of  themfelves,  ,ds  cor- 
poration books,  we  make  no  rule  to  produce  them,  but  onjy 
that  the  party  may  have  copies,  which  copies  are  evidence  : 
But  diis  examination  is  not  evidence  of  itfelf,  without  pric- 
ing the  hand  of  the  party ;  and  fo  :it  is  of  warrants  and  a§^* 
'  davits,  and  therefore  a  copy  of  ijiem  is  np  evidence ;  ..and  we 
[ft  have  the  original,  for  nothing  elfe  concludes  the  party. 

Make 
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miM'heinit,  urn  Hm'ffMctfnitcifinat  .{motLq^prtAm) 
4r ciDnninBtioii  at' die  trial*  and  give,  the  party  a  copy;-ia 
^  Man  tinw. 

Ogburn  pirfiu  Beortngtoiu 

ERR  OH  e  C.  B.     Infancy  affigned.     Doubt  dil  courts  and  Prance* 
feigped  iflUe.     Found  with  the  plaintiff  in  error,  and 
judgment  reverfed  upon  return  of  the  pofita  upon  motion  with- 
oot  stfgomeat  in  the  paper.    Bat  wiwin  a  djiy  or  two  after 


C>«nniiigham  vtrfiu  Houfton. 

•  •  • . 

ON  error^  'want  of  an  original  and  warrants  of  attorney  whtt ja^gmait 
wen  affgned.     The  defendant  pleads  a  rekafe  c^  errors,  ^^  ^  v^^ 
Jnd  ipon  U9B  ift  faamm  i^ied,  the  plaintiff  was  nonfuit.  ^^^T^"" 
'TkieSfKMi  I  moved  to  affirm  the  judgment,  but  the  court  bid  found. 
Hfotkia  the  pafler;  and  when  it    came  on,  they  objeSh 
ed  igaift  aflbming  the  judgment,  becaufe  the  pleading  the 
fdeap  was  a  confeiion  oif- the  errors,  and  fo  it  would  be  to 
SaArm  an  crroneoos  }udgment.     And  befuies,  the  tables  wese 
iMnr  turned;   the  queftion  not  being  whether  error  or.  not, 
tewheUier  barred  of  not  by  the  releafe.     I  quoted  A/tm^s 
ttirUs  139.  where  the  entry  is  fuodjudiditm  4^firm€hir.   But 
AXwidmandiag  this,  the  court  gave  tibe  judgment  quod  qutrms 
^ca^at  per  brtui  de  emrij  ifhixKh  I  had  before  told  ^y  cliept 
was  the  proper  way.  •*'^*  $* 


Dominus  Rex  verfus  Beck. 

« 

ELD  that  tiiere  muft  be  a  formal  convidion  upon  die  HMie«s««M 

ftatute  of  Hawkers  and  pedlars,  though  it  mentions,  no*  ^ikoW*!* 

„  of  It;  and  that  a  certiorari  lies  to  bring  it  up  hither.  .     c^si     *    ; 


Ramfden  verfus  Ambrofe.. 

Jt  Guildhall,  November  2I9  1718.  coram  Pratt  C.  J* 

*■ 

rHE  hufband  and  vnk  lived  feparate.     She  boarded  in  ^J^**"?*"* 
the  plaintiff^s  houfe,  who  declares  againft  the  hufl>and  ieparat^«  cannot 
^  meat  and  drink  for  him  found  and  provided.     On  the  evi-  declare  for  her 
icncc  it  appeared  to  be  for  the  wife.     And  the  C.  J.  held.  It  ^'f  ^^Ji„k 
^  not  fupport  the   declaration ;  for  though   the  hu(band  is  for  him  found 
«durgeable  upon  his  implied  contrail  for  what  neceflarles  are  *»<*  provided, 
^miniftered'to  the  wife;  and  therefore  if  goods  are  delivered 

to 
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'  to  lier,  the  vendor  may  declare  generally  for  g6ocb  fold  idf 
delivered:  Yet  in  this  cafe  the  plaintiff  fiuk  in  his  defcriptiott 
of  the  fubjed-matter  of  the  contract.  So  that  where  he  QOir 
declares  generally,  a  recovery  in  this  a^on  could  not  be 
pleaded  to  a  fpecial  aSion  for  meat  and  drink  found  aod  pro* 
vided  for  the  wife. 

Amies  verjiis  Stevens.    Ibidem  eodem  die. 

firiferaotati-  rTlHE  plaintiff  puts  goods  on  board  the  defendant's  hoy^ 
■oodt^ilft^  X  ^^  was  a  common  carrier.  Coming  through  bridgt, 
S^^lp^.  ^  by  a  fudden  guff  of  wind  the  hoy  funk,  and  the  goods  were 
s  Ld.  Rgyni.  fpoiled.  The  [rfaintiff  infifted,  that  the  defendant  (hould  be 
9'^*  liable,  it  being  his  careleffnefs  in  going  through  at  fuch  a  time; 

•^  and  ofiered  fome  evidence,  that  if  the  hoy  had  been  in  good 

order,  it  would  not  have  funk  with  the  ftroke  it  received^  aad 
'from  thence  inferred  the  defendant  anfwerable  For  all  acci(kuits^ 
which  would  not  have  happened  to  the  goods  in  cafe  they  had 
been  put  into  a  better  hoy.  But  the  C.  J.  held  the  defendant 
not  anfwerable,  the  damage  being  occafloned  by  the  ad  of 
God.  For  though  the  defendant  ought  not  to  have  ventured, 
to  ihoot  the  bridge,  if  the  general  bent  of  the  weather  had 
been  tempeihious ;  yet  this  being  only  a  fudden  guft  of  wind^ 
had  entirely  differed  the  cafe :  And  no  carrier  is  obliged  tx^ 
have  a  new  carriage  for  every  journey  :  It  is  fujficient  if  he 
provides  one  which,  without  any  extraordinary  accident  (fuck 
as  this  was)  will  probably  perform  the  journey. 

Bufhel  verfus  Miller.     Ibidem  eodem  die. 

TlMit  which  T  TPON  the  Cujlom-houfe  Key  there  is  a  hut,  where  par- 
*ifar;«  man  x  II  ticular  porters  put  in  fmall  parcels  of  eoods,  if  Ac  flup, 
SMI  aaoimt  ta  ^^  ^^^  ready  to  receive  them  when  they  are  brought  upon  tie 
•  cooveriiea.      Key.     The  porters,  who  have  a  right  in  this  hut,  have  each 

particular  boxes  or  cupboards,  and  as  fuch  the  defendant  had 
one.  The  plaintiff  being  one  of  the  porters,  puts  in  goods 
belonging  to  ^.  and  lays  them  fo  that  the  defendant  could  not 
get  to  his  cheft  without  removing  them.  He  accordingly  doea 
remove  them  about  a  yard  from  the  place  where  they  lay,  to« 
wards  the  door,  and  without  returning  them  into  their  place 
goes  aw^,  and  the  goods  are  loft.  The  plaintiff  fatisfies  A^ 
of  the  value  of  the  goods,  and  brings  trover  againft  the  defen<^^ 
ant.    And  upon  the  trial  two  points  were  ruled  by  the  C.  J» 

I.  That  the  plaintiff  having  made  fatisfa£tion  to  A.  for  the 
goods,  had  thereby  acquired  a  fufficient  property  in  them  to 
saaintain  trover. 

a*  That 


Michaelmas  Term  5  Geo.  129 

1.  That  hen  was  no  converfion  in  the  defendant.  The  plain- 
tiff  by  laying  his  goods  where  they  obftru6^ed  the  defendant 
from  going  to  his  cheft,  was  in  that  refpe£t  a  wrong  doer.  The 
defendant  had  a  right  to  remove  the  goods,  fo  that  thus  far  he 
WIS  in  no  &ult.  Then  as  to  the  not  retikrning  the  goods  to 
Ae  place  where  he  found  them ;  if  this  were  an  a6lion  of  tref- 
paft,  fcrhzps  it  might  be  a  doubt  3  but  he  was  clear  it  could 
not  amount  to  a  converfion. 


Fotheringham  verfus  Greenwood, 
ift  Guildhall,  27  November  171 8,  coram  Pratt,  C  J. 

m 

jf  Having  money  of  the  plaintliPs  in  his  hands,  lofes  it  at  He  thtt  apprc. 
•"*  rilay.     The  plaintifFbrinrs  an  aftion  after  the  three  months  |»«^«  Wmfeif 
spoil  the  ftatute  of  gammg  gjfnn.  c,  14.  and  produces  jf.  ^^  ^  jtriao  junhm 
witiie6«     Upon  a  voire  dire  he  confeffed,  that  if  the  plaintiff  re-  "  not,  it  ao 
corered  he  was  not  to  be  anfwerable  ;   but  if  he  failed,  then  the  siikfaSi. 
OMMieywas  to  be  deduded  out  of  his  fortune  in  the  plain tifTs  Sei.  Caf.  Evid. 
hands.     Etper  C.  J.     Though  the  recovery  againft  the  defend-  49« 
antwiQ  not  fink  the  demand  for  the  money  embezilled  by  J.  ^xx.^i"/a8.**'* 
yet  his  apprehenfion,  that  the  plaintiff  will  not  trouble  him  for 
1^  is  a  biafi  upon  him ;  for  if  a  witnefs  thinks  himfelf  interefled 
IB  the  queftion,  though  in  flriAnefs  of  law  he  is  not,  yet  he* 
odit  not  to  be  fworn.     And  Damall  Serjeant  mentioned  the 
cafe  of  Mr.  Chapman  of  Bucksj  who  owned  himfelf  to  be  under 
an  honorary  though  not  under  a  binding  engagement,  to  pay  the 
cofe ;  and  Parker  C.  J.  on  folemn  debate  rejefted  him,  and  fo 
it  was  done  in  this  cafe. 


Marks  zr«/«,  Marks.     In  Cane.  fot^?;^^. 

419.  s.  c. 
TfTlLLIAM  Marks  having  a  wife  and   five  fons,  Theodore^ 
^    WiUiam^  Exekiely  Daniel^  and  Natl>anie!y  and  being  feifed  ^^7^*  remainder 
in  fee  of  Lands  in  Northamptonjhlrey  and  of  the  premiflTes    in  to  B,  in  fee, 
^fHon,  10  Jpril  1680  conveyed  the  Northamptonjhire  eflatc  to  ^'"J^j^f„^|jf^y^ 
tniflees,  in  truft  to  fell  the  fame,  and  difpofc  of  the  money  ac-  ninths  after 
cording  to  the  directions  of  his  will,  provided  if  Theodore^  his  A,^%  death  payi 
fcirs  or  affigns,  fhould  within  one  month  after  his  dcceafc  pay  ^'  ^^^^^^^  ^^ 
506/.  as  he  fhould  dired  by  his  will,  then  the  trufl  fhould  de-  land  in  fee.    c, 
temiine,  and  the  lands  remain  to  Theodore  in  fee.     Afterwards  <!»"  |»ving  A. 
be  makes  his  will,  and,  reciting  the  trufl,  difpofes  of  the  500/.  h^i^o/c.  (thV 
to  WiUiam  and  Ezeklel  his  fons,  and  then  devifes  the  lands  in  not  named) 

may  tender. 
Bvt  If  the  law  were  otherwlfe,  equity  could  not  relieve  by  conflruing  the  remainder  to  B*  oaly  ara 
iJBcantj  for  the  payment  of  money. 

Vol.  I.  K  queftion 
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queftion  to  Anne  his  wife  for  life,  remainder  to  Daniel  tx^  bb 
heirs  ;  ^^  provided  that  if  my  fon  Nathaniel  do  and  fiiall  wi^n 
^^  three  months  after  the  deceafe  of  my  wife  pay  or  caufe  to  b# 
<^  paid  to  Daniel^  his  executors  or  adminiftrators^  the  fum  of 
^^  500/.  then  I  give  the  land  to  Nathaniel  and  his  heirs  for 
«*  ever."  The  devifor  dies,  the  wife  enters,  and  joins  wiA 
Daniel  in  incumbrances.  Nathaniel  dies  leaving  the  plaintiff 
his  fon  and  heir.  The  wife  dies.  And  becaufe  of  the  incum- 
brances the  plaintifF,  inflead  of  tendring  to  Daniel^  brings  his 
bill  in  this  court,  to  know  where  to  pay  the  money. 

Sir  Thomas  Powys  pro  quei^.     The  queflion  is.  Whether  tlw 

heir  of  Nathaniel  can  make  the  tender  ?  I  hold  he  may.     In 

»Cr«.  59«.        queen  Elizabeth*^  time  executory  devifes  came  in.     Fulmerftmf% 

cafe  is  the  iirfl,  and  they  were  allowed  to  extend  as  far  as  amo^ 
life.  Afterwards  the  houfe  of  lords  in  the  cafe  pf  Uoyd  v.  Cary^ 
Parliament  Cafes  1 37,  allowed  a  reafonable  time  afiber  the  Jife^ 
viz.  a  year :  We  are  within  that  time,  for  we  come  in  three 
months.  The  obje£tion  is.  That  the  tender  is  perfonal  in  Nei^ 
thanielj  it  not  being  (aid,  that  he  or  his  heir  ihall  tender.  To 
this  I  anfwer.  That  there  is  no  laches  in  Nathaniel ;  it  was  not 
to  be  done  in  his  life,  but  after  the  mother's  death  ;  and  the  heir 
having  an  intcreft,  is  within  the  reafon  of  Litt,  §.  334.  For* 
merly  it  was  thought,  a  fee  could  not  be  limited  upon  a  fe€» 
but  it  is  otherwife  fmce  Pell  and  Brozvn^s  cafe  virhere  the  firft 
fee  is  conditional.  Though  the  eftate  itfelf  never  vefled  in  the 
anceflor,  yet  an  intcreft  did ;  and  therefore  on  performs£nce  of 
the  condition  the  heir  is  in  by  defcent,  according  to  the  third* 
point  in  Shelley' %  cafe,  and  the  cafe  of  ff^ood  tiicrt  cited,  and  G^^ 
man's  cafe,  Plowd.  284.  Thus  far  in  a  court  of  law :  But  in  a 
court  of  equity,  this  (hall  be  taken  as  an  immediate  devife  to 
Nathaniel^  fubje£t  to  the  payment  of  500  /.  to  Daniel^  who  has 
the  former  limitation  only  as  a  fecurity,  according  to  i  Qkntm 

Chejhyre  Serjeant  of  the  fame  fide  quoted  Litt.  §.  334..  illuftrat- 
ed  by  §.  337.  i  Roll.  Abr.  420.  fVinch.  103,  105,  115, 
C.  J.  Jones  390.  And  a  cafe  in  C.  B.  debated  Mich.  2  IK  (f 
M.  and  entered  Trin.  4  Jac.  2.  rot.  751  or  707.  R.  H.  feUed- 
in  fee  made  a  feoffment  to  the  ufe  of  bimfeu  for  life,  remainder 
to  his  wife  iox  life,  remainder  to  Mary  in  tail,  remainder  to  Sarmh 
in  tail,  remainder  to  his  own  right  heirs  \  provided,  that  if 
Mary  does  not  pay  Sarah  fo  much  within  fuch  a  time  after  hie 
wife's  death,  then  Sarah  (hall  have  it  in 'tail,  remainder  to 
Mary  in  tail.  R.  H.  died,  Mary  died,  and  then  the  mother 
died ;  and  it  was  adjudged,  that  Mary*&  heir  might  pay  the 
money,  for  tlie  heir  had  an  interefl  vefted,  though  tlie  anceftor 
died  hving  the  tenant  for  life. 

Sir 
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Sir  Rjohert  Rajmtndy  ad  idem.  The  objeAion  is,  that  heirs  is 
a  word  of  limitation)  whereas  the  plaintiff  if  he  takes  now 
muft  take  as  a  purchafer.  Anfwer,  he  takes  by  defcent.  A  pof- 
fibifity  or  remainder  on  contingency  may  defcend.  Br$.  Feoff^- 
mntto  ufis  59.  3  Co^  20.  Poll.  55.  Co.  Lift.  219.  ^.  Daniel 
has  no  prejudice,  whether  the  500  A  be  paid  hy  Nathaniel  or  his 
kir.  The  poflibility  is  coupled  with  an  intereft.  Yeh.  85.  7. 
So  Sir  Francis  EnglefieU^^  cafe ;  and  we  are  in  the  cafe  of  a  wiUy 
where  the  intent  is  to  be  purfued.     i  Saund.  150. 

Hooper  Seneant  contra.  This  is  not  an  executory  devife^ 
kich  can  tale  tSt&  before  any  zGt  done :  The  anceftor  was 
ft)  do  an  ad,  he  dies  without  doing  it  \  and  as  he  could  not  take 
tiBhe  did  the  ad,  fo  the  heir  cannot  now  that  it  is  impoffible  to 
te  <biie  in  die  manner  the  devifor  direds. 

i&nf.  There  is  a  great  difference,  where  the  heir  comes  to 
perform  a  condition  that  is  to  put  him  into  bis  anceftor's  eftate, 
ud.wdiere  he  is  to  gain  a  new  eftate.  It  is  admitted  the  plain- 
tiff cannot  take  as  a  purchafer,  and  if  fo,  then  to  make  him 
take  by  defcent,  you  muft  give  fomething  to  the  anceftor.  Here 
hbhas  nothing ;  he  has  no  right  to  the  land,  but  a  hzst  fcintilia 
iirisj  a  lig^r  to  do  fomething,  n^ich  will  give  him  a  tide  after 
it  is  done.  And  he  had  an  eledion  whether  he  would  do  it 
tfoot.  It  is  coniiderable^  that  Nathaniel  only  is  named  to 
tender;  but  to  Daniel  are  added  executors  and  adminijlrators.  If 
Hkbaniei  had  furvived  his  wife,  and  lapfed  the  time;  no  body 
Cttfiiy,  die  leaft  right  would  have  defcended  to  the  heir.  This 
it  %  condition  precedent,  which  ought  to  have  been  performed^ 
ud  againft  this  Chancery  cannot  relieve,  as  they  can  in  the 
cafe  of  a  condition  fubfequent;  as  was  fettled  in  the  cafe  of 
ArflErv.  Falkland^  Salk.  231.     Seleii  Cafes  129. 

Aifoumatur.     And  afterwards  the  Lord  Chancellor  and  the 
Mafbr  of  the  Rolls  delivered  their  opinions  y^r/Wm. 

Sir  Jofefb  JekylL,  Matter  of  die  Rolls.  The  equity  which 
Ungs  this  matter  into  the  court  is,  that  the  defendant  Dani el  h^d 
fccpnveyed  and  incumbered  this  eftate,  that  it  became  diffi- 
odt  (or  die  pkuntiff  to  know  to  whom  to  pav  the  money.  Now 
hcfeie  this  can  be  fettled,  the  court  muft  firft  determine  a 
^Mftion  in  law,  whether  the  heir  of  Nathaniel  upon  tender  or 
Mment  of  the  money  may  enter.  And  I  am  of  opinion,  that 
this  is  not  perfonal  to  Natbaniely  but  goes  to  his  heir.  If 
tius  was  a  condition  at  common  law,  there  is  no  doubt  but  the 
heir  might  perform  it  and  enter,  Littm  §.  334.  and  in  the  cafe 
of  a  condition  folr  payment  of  money  at  a  certain  time  by  the 
feoffee,  who  before  the  day  enfeoffs  another,  the  iecond  feoffee 
ttaypay  the  money*    Litt.  §.  336. 

K  u  But 
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But  I  admit  the  prefent  cafe  is  not  a  condition,  but  an  exe- 
tutory  devife.     But  wherein  does  the  difference  conftft  ?    Al 
that  it  can  amount  to  is  only  this.     In  the  cafe  of  a  conditioi 
the  heir  has  a  right  antecedent  to  the  condition  to  enter,  fo 
he  does  oot  gain  a  new  eftate,  but  invefts  himfelf  inthe  old  one 
whereas  in  our  cafe  he  is  to  gain  a  perfe£^ly  new  eftate,  whid 
the  anceftor  never  had.   In  anfwer  to  this  it  is  to  be  con{idere<{ 
that  there  is  a  condition  to  create  an  eftate,  which  the  Ian 
will  conftrue  liberally,     i  Inji.  219^  b.  it  is  faid  a  condition  tb» 
is  to  create  an  eftate,  is  to  be  performed  as  near  the  intent  an< 
meaning  as  can  be,  if  the  words  and  letter  cannot  be  ftri^} 
purfued.     From  whence  I  obferve,  that  there  may  be  a  per- 
formance which  is  not  within  the  letter.     But  befides,  this  y 
the  cafe  of  a  will,  in  conftru£tion  of  which  the  law  allows  9 
great  latitude  to  come  at  the  meaning  of  the  devifor.     Now  iJf 
our  cafe  his  meaning  feems  to  be  this,  upon  a  view  of  the  whole 
will.     He  is  diftributing  his  eftate  amongft  his  children;  to 
fome,  money,  to  others,  land.     In  the  provifo  for  Theadori^^ 
payment  of  500/.  recited  in  the  will,  it  is  worded,  j^Thcodorcj 
his  heirs  or  ajftgns  Jhall  pay:  Now  no  one  can  imagine,  that  bjf 
the  difference  of  words  in  that  provifo,  and  this  in  queflioOf 
the  teftator's  intention  was  different.     In  both  cafes  he  feems  to 
be  aiming  at  a  method  of  charging  thofe  feveral  lands  witl^ 
500/.  a-piece. 

Let  us  now  confidcr  whether  by  this  will  Nathaniel  himfiblf 
had  any  thing  in  the  lands  in  queftion.     I  conceive  he  hadl  a 
future  intereft  or  poffibility,  which  might  defcend  to  the  hefrt 
though  that  right  never  veiled  in  the  anceftor.     That  fuch  a 
future  intereft  in  a  term  will  go  to  the  executor  or  adminl- 
ilrator  is  known  law.     WaldenH  cafe  mPloivd^  519.  is  full  to 
that  point.     It  may  alfo  be  releafed,  as  in  Lampet*s  cafe,  xo 
Co.  48.  ^.     Now  why  fuch  a  future  poffibility  (hould  in  a  term 
go  to  the  executor  or  adminiftrator,  and  in  a  freehold  not  go  to 
the  heir,  who  is  as  much  the  reprefentative  of  the  anceftor  at 
the  other  is  of  the  teftator,  I  cannot  imagine.     At  common 
law  fuch  a  pofiibility  arifmg  by  a6l  executed  would  come  to  the 
heir;  as  before  the ^at.  didonis^  the  reverfioa  upon  a  fee-funplp 
conditional    was   only   a  poffibility,   and  yet  it  went  to  thd 
heir.     And   evea  a   poffibility   may  go  to  the  heir,    v^ch 
never  could  veft  in  the   ancefloi;,  as  i  Jv/K  378.   b.     So  the 
fame   poffibility  will  go  to  the  heir,  where  the  limitation '  is 
by  way  of  ufe.     i  C7.  98.    Shelley's  cafe,   and  JVood^s    cafe 
there  cited,  are  very  ftrong.     And  though  it  is  there  faid,  that 
a  future  intereft  or  poffibility  cannot  be  releafed,  yet  that  was 
before  Lampet*s  ^afc,  .where  it  is  determined  that  fuch  a  pof- 
fibHity  may  be  releafed;  and  I  believe  it  would  be  fo  now.    I'hc 

cafe 


1 
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caTe  of  Spring  v.  Sir  Jtdius  Cafar^  i  RoU.  Abr.  420  JVinch 
102.  was  thus :  A  fine  hy  A.  and  B.  to  the  ufe  of  ^.  in  fee, 
if  A  does  not  pay  10/.  at  Michaelmas  after,  and  if  he  does  then 
py  it,  it  fhall  ht  to  the  ufe  of  A.  for  life,  remainder  to  B.  in 
fee:  B.  dies  before  ATtchaelrhas^  and  i!^//^  fays,  it  feems  the 
kcir  of  B,  may  pay  the  money,  for  this  is  not  more  perfonal, 
bring  the  payment  of  money,  than  in  the  cafe  oi  Liu,  §.  334. 
mn  a  mortgage  :  And  though  in  the  report  of  this  cafe  in 
C.  J.  J$Hes  390.  it  is  faid,  the  court  were  divided  :  Yet  Crokc 
voAJmus  were  of  opinion,  the  performance  of  the  condition 
was  not  perfonal ;  and  they  faid,  they  did  not  fee  the  difFer- 
tnce  between  that  cafe  and  the  cafe  of  Littleton ;  and  fmce 
that  realbn  was  not  contradicEled  by  any  of  the  other  Judges, 
and  reported  by  Rolk  as  law,  I  muft  take  it  for  law. 

Now  fince  thefe  feveral  poffibilities  are  judged  to  go  to  the 
heir;  I  do  not  fee  why  fuch  poffibility  created  by  will,  fmcc 
executory  devifes  are  allowed,  fhould  not  go  to  the  heir  alfo. 
The  cafe  of  £r///  v.  RJgJen  cited  for  the  defendant  is  nothing 
to  the  puipofe,  for  there  was  in  effect  no  devife  to  the  an- 
ceSor,  be  dying  in  the  life  of  the  devifor ;  but  in  the  prefent 
cafe  here  is  a  compleat  devife  and  fuch  as  the  anceftor  might 
hit  taken. 

It  was  inftfted  for  the  defendant,  that  the  plaintiff's  father 

hd  an  election,  to  pay  or  not  to  pay  the  money ;  and  there- 

in  it  is  perfonal  in  him.     I  admit  it ;  but  then  fuch  elefbion 

u  always  given  in  favour  of  him  that  is  to  pay,  the  receiver 

bring   no   ele£Uon  at  all ;  and  in  Littleton*^  cafe  the  mort- 

pgor  has  equally  an  eledlion^  and  yet  it  is   not  perfonal  in 

kiffl.    My  Lord  Coke  in  his  comment  upon  that  fedlion  gives 

fHir  reafons  for  Littleton's  opinion,  which   all  concur  in  the 

ivefent  cafe.      i.  A  day  appointed.  *  2.   If  the    heir  in  our 

cafe  takes  by  this   executory  devife,  (as    has  been  fhewn  he 

Am)  in  nature  and  courfe  of  a  defcent,  it  is   the  fame  thing 

as  iriicre  in  Coke's  fecond  reafon  the  condition  defcends  to  the 

heir.    The  two  remaining  ones  are  plainly  the  fame  in  our 

cafe,  and  fo  Littleton  is  indeed  a  full   authority  in  point. 

It  is  not  to  be  made  a  queftion,  whether  this  future  intcrefl 
er  poffibili^,  being  to  arife  beyond  a  life,  is  good  by  way  of 
ORCUtory  devife,  fmca  the  cafe  of  Lloyd  v.  Cary^  which  allows 
tjear  after.  Upon  the  whole  I  am  of  opinion  with  the  plain- 
tifff  as  to  die  point  of  law. 

It  was  infifted  upon  further  for  the  plaintiff,  that  if  the 
law  were  againft  him,  yet  in  equity  he  would  have  a  good  title 
upon  payment  of  the  500  /.  the  eftate  in  Dayiiel  being  to  be 
looked  upon  as  a  fecurity  only.  And  for  this  i  Chan,  Co,  89. 
was  cited.     But  now  left  any  one  fhould  go  away  with  this 
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dangerous  opinion,  that  another  conftru£tion  ought  to  be  made 
in  a  court  of  equity,  than  would  be  in  a  court  of  law;  it  is 
to  be  obfcrved,  that  that  cafe  was  of  a  truft,  and  unlefs  it  was 
conftrued  as  a  truft  for  the  younger  children.  Sir  Thomas  would 
have  run  away  with  the  whole  eftate. 

Parker  Lord  Chancellor.  I  am  of  the  fame  opinion  with 
the  Mafter  of  the  Rolls.  And  if  we  look  on  this  cafe  on  every 
flde,  it  appears  the  right  is  clearly  for  the  plaintiff.  The 
will  (hews  the  intention  ;  though  the  word  heirs  be  left  out  in 
the  cafe  of  Nathaniel^  yet  he  fhould  be  in  the  fame  condi- 
tion with  Theodore.  The  queftlon  is  indeed  a  queftion  of  law^ 
and  the  method  I  have  taken  to  fadsfy  my  felf  has  been  by 
conddering  this  provifo;  i.  As  upon  a  feomnent;  a.  As  up- 
on a  will ;  and  3.  As  it  would  ftand  in  equity,  as  a  proviiloil 
for  payment  of  money. 

J.  At  common  law  $  if  WiUiam  Marks  had  made  a  feoffment 
to  B.  for  life,  remainder  to  Daniel  in  fee,  with  this  provifo^ 
Nathaniel  could  take  no  benefit  of  this  condition,  bccaufe  con- 
trary to  a  maxim  in  law,  that  a  condition  caimot  limit  over  ai| 
eftate  to  another,  but  can  only  be  taken  advantage  of  by  the 
maker.  But  in  cafe  of  a  feoffment  by  A.  to  B.  and  his  heirs, 
upon  condition  that  if  jt.  pa3rs  500  /.  to  B.  within  three 
months,  then^  fhall  have  his  eftate  back  again;  if  A.  dies 
before  the  three  months  are  expired,  his  heir,  though  not  men-v 
tioned,  may  pay  the  money  and  enter.     LHt.  §.  334. 

2.  Confider  it  upon  the  ftatutcof  wills,  and  it  is  the  fame 
upon  the  ftatute  of  ufes,  ftnce  executory  devifes  and  fpringing 
ufes  have  been  allowed  of.  At  firft  they  began  when  merelj 
future,  and  fprang  out  of  the  eftate  of  the  devifor.  Afterwante 
they  were  extended  beyond  a  life ;  as  if  an  eftate  was  de« 
yifed  to  A.  for  life,  remainder  to  B.  in  fee,  upon  condidon. 
that  if  C,  p2iy  a  fum  of  money  |o  B.  within  a  certain  dme 
after  y/.'s  death,  then  C  to  have  a  fee.  This  has  been  ^-^ 
lowed  of,  and  it  is  no  more  than  granting  the  advantage  of 
a  condition  to  another  perfon,  which  by  common  law  con* 
veyance  could  go  only  to  the  maker  himfelf.  Now  this  ad- 
vantage is  in  it  own  nature  defcendible  ;  becaufe  it  is  notlung 
but  that  very  right,  which  if  it  |)ad  gone  to  the  devifor  himfelf 
would  have  deicended  to  his  heirs.  Take  this  as  a  Doffibi- 
lity  or  future  intereft,  and  the  cafes  mentioned  by  the  Maftef 
of  the  Rolls  (hew  plainly,  that  this  is  a  right  aefcendible  tq 
the  proper  reprefentative,  whether  of  a  term  or  ah  inheritance, 
the  former  to  the  executor  or  adminiftrator,  and  the  latter 
to  the  facir.  But  if  we  conftder  it  (as  I  have  done)  as  a  coxu 
dition;  the  cafe  is  yet  ftronger  j  becaufe  this  benefit  of  a  con** 
didoa  is  what  is  taken  nodce  of  before  by  th^  common  law 
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to  be  defcendible ;  and  fince  by  the  ftatute  of  wills  and 
Qfes  the  benefit  of  a  condition  is  allowed  to  go  over  to  a 
ftranger,  that  ftranger  ought  to  have  it  as  fully  and  com- 
pleatly  as  the  feoffor  himfelf  would  have  at  common  law  : 
That  is,  it  (hall  go  equally  to  the  heirs  of  the  one  as  of  the 
other. 

3*  Confider  the  matter  as  it  (lands  in  a  court  of  equity.     I 

igree  indrely,  were  the  law  againft  the  plaintiff  that  he  could 

not  fOLj  the  money  at  the  day ;  this  court  could  not  have  in- 

temioddled :  But  if  the  law  be  with  him,  it  will  be  another 

coofideration,  whether  if  he  flipped  the  time   of  payment,  he 

Ihould  not  be  relieved.     This  is  the  cafe  of  a  mortgage ;  equity 

looks  upon  the  mortgagee's   eftate,  which  is  become  abfolute 

\n  pafing  the  day,  as  only  a  fecurity  for  the  money,  and  will 

muefbre  defeat  it  upon  payment  after  the  day.     Now  in  our 

cafe  DanitFs  intereft  is  merely  perfonal  ;  by  the  v^ill  the  mo- 

oej  is  to  be  paid  to  him  or  his  executors,   and  the  eilate  of 

inheiituice  is  given  to  Nathaniel  and  his  heirs,  fubjedl  only  to 

Ais  bcumbrance.     And  though  this  court  has  not  relieved 

jigataft  an  heir   at   law   upon  a  condition  precedent  to  raife 

dbtesout  of  the  heir's  eftate;  yet  when  it  is  to  be  raifed  only 

out  of  the  eftate  of  the  devifee,  it  may  very  well  do  it.     Na~ 

Aiml  therefore    would  have    the  equity   of,  redemption,  the 

eftate  of  Daniel  being  only  as  a  fecurity.     If  this  therefore  had 

ken  the   cafe,  I   think  this  court  would  have  relieved.     But 

the  prefent  cafe  does  not  want  that  aflif cance. 

To  return  then  to  the  queftion  in  law,  whether  the  death 
fi  Niathaniel  has  deftroyed  the  benefit  of  the  condition  as  to 
kis  heir  :  And  this  contains  two  queftions  j  i.  Whether  this 
condition  be  fuch  as  may  be  performed  after  Niathamel's  death ; 
ind  2.  Whether  the  eftate  muft  not  firft  veft  in  the  anceftor, 
kfore  the  heir  can  take.  As  to  the  firft,  I  think  it  not  per- 
iboal  in  Nathaniel^  but  pcrfbrmablc  by  his  heir.  The  pay- 
ment of  10  A  or  fuch  .fmall  fum,  that  bears  no  proportion  to 
Ac  eftate,  may  perhaps  be  confidercd  only  as  a  ceremony,  to  de- 
clare the  intention  of  the  party;  and  therefore  if  in  the  cafe  of 
Sfrifig  V.  Sir  Julius  Cafar^  the  two  Judges  continued  in  their 
epnion,  it  muft  be,  as  I  conceive,  becaufe  the  fum  was  fo 
finally  diat  they  looked  upon  it  as  a  meer  ceremony.  But 
ivfaere  the  fum  15*500/.  it  mnft  be  looked  on  as  a  certain 
valuable  confideration  j  and  fmce  EngkJieU*s  cafe  in  2  Co.  the 
payment  of  money  is  a  thing  of  all  things  the  leaft  perfonal, 
k  not  being  material  who  pays  it,  fo  it  is  but  paid.  If  t"here- 
fiirc  the  plaintiff  pays  the  money,  all  the  purpofes  of  the  will 
ire  anfwered,  as  fully  as  if  iV^^W//V/ himfelf  had  paid  it.  And 
Ais  exactly  anfwers  to  Littleton^  and  the  reafons  given  by 
Coki^  which  are  not  adapted  to  the  inftitutlon  of  the  common 
l*ir  only,  but  to  the  reafon  of  the  thing.     As  to  the  fecond, 
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Wood's  cafe  in  i  Co.  99.  a,  proves  evidently,  that  an  heir  maj 
take  by  defcent  by  virtue  only  of  a  pofTibility  of  right  wfaicl 
was  in  the  anceftor. 

It  has  been  objeAed,  that  this  is  a  condition  precedent :  Bui 
I  takic  it  to  be  a  condition  fubfequent :  It  would  indeed  haVi 
been  precedent,  if  it  had  been  to  raife  an  eftate  out  of  th< 
heir's  eftate  ;  but  this  is  only  to  defeat  DanieFs  eftate,  and'thei 
Nathaniel  comes  into  the  place  of  the  heir  at  law.  But  thi; 
is  a  mcer  verbal  difpute  :  No  matter  whether  precedent  or  fub- 
fequent, if  the  performance  by  the  heir  be  to  be  looked  apoj 
as  the  performance  oi  Natbcntely  it  ftiall  have  the  fame  effii^ 
as  if  Nathaniel  himfelf  had  paid  the  money.  I  think  therefor 
the  plaintiff  would  have  a  good  title  at  law  on  pajonent  at  th 
day.  But  yet  he  came  very  properly  into  this  court,  becairf 
of  the  hazard  he  run  in  paying  the  500/.  to  Daniel,  Thcr 
muft  be  a  decree  in  nature  of  redemption,  that  is,  that  th 
plaintiff  pay  the  principal,  and  intereft  from  the  day  of  pay 
ment,  and  have  the  eftate  conveyed  to  him.  The  mone 
muft  be  brought  before  the  Mafter,  who  muft  fee  what  de 
mands  are  upon  it,  and  adjuft  the  proportions  of  the  feven 
claimants. 

Philips  verfus  Smith. 
Trim  2  Geo.  B,  R.  rot.  460. 

Amendment.  XN  debt  upon  7^8  /if^.  3.  c.  25.  againft  the  officer  wh 
iXl^  ^  ^  prefided  at  the  eleftion  of  members  of  Parliament,  for  n 
Lin.Ent.a54.  fufing  to  deliver  a  copy  of  the  poll :  After  Judgment  for  tl 
Com.  Rep.  279,  plaintiff  in  B.  R.  and  error  brought  in  the  Exchequer  CKain 
Abn  388.  pi.  ^^^^  ^^^  plaintiff  moved  to  amend  in  fcveral  particulars^  wfaic 
i8.  he  was  ordered  to  give  a  note  of  to  the  other  fide.      An 

now  they  came  to  fbew  caufe  againft  their  being  amended. 

The  firft  amendment  defired  was  in  the  warrant  of  attoi 
ncy,  where  the  defendant  was  ftiled  bailiff  bugi  for  burgi. 

CheJIyrc.  There  is  nothing  to  amend  this  by,  as  there  ws 
in  the  cafe  of  Co^e  and  Dutchefs  of  Hamilton^  where  they  pn 
duced  the  common  nJe  in  cje6lment,  and  that  was  the  foui 
dation  for  putting  in  the  attorney's  name. 

2.  To  put  the  word  vie.  into  the  di/lringas.  It  is  Rex  Jk 
defenjor^  ^c.  Somerfet^  Jalutem^  omitting  vie.  There  is  likcwi 
nothing  to  amend  this  by  ;  no  award  of  it  upon  the  roll,  ; 
tlierc  is  of  the  venire  facias.  And  non  conjiat^  but  it  might  1 
defigned  to  be  directed  to  the  coroner/ 

1.  Th< 
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3.  They  would  amend  the  ujit  of  the  venire^  which  in  other 
vonb  is  to  folve  a  difcontinuaiice.  The  award  is  quituUff 
Martimy  and  they  have  taken  it  out  tifte  the  firft  day  of  Hilary 
term,  and  now  they  would  tejii  it  in  Mxchaelma$  term. 

f  The  other  amendment  they  would  make  is,  to  add  con- 
dnuinces.  Of  them  they  have  no  need^  having  a  verdi^ 
wiuch  cures  the  want  of  them. 

tiuw.  Tliis  is  a  proceeding  upon  a  penal  law,  and  there- 
fiare  the  court  will  be  ftrider  than  in  common  a^ons.  And 
as  die  flatutes  of  jeoBiiis  will  not  help  them,  they  muft  fhew 
it  to  be  amendable  at  common  law.  In  the  cafe  of  the  S^uien  Salk.  51. 
and  TuMny  which  was  an  information  for  a  libel,  where  the 
difirmgas  was  tefti  die  day  after  the  return  of  the  veniriy  the 
court  on  great  debate  refufed  an  amendment. 

Wiorg.  The  queftion  is,  whether  this  be  a  penal  popular 
ftitute  witluh  the  exception  of  the  ftatutes  of  jeofails.  1  agree, 
"where  a  man  is  intitled  to  an  adtion  at  common  law,  and  an 

afiof  paiiiament  comes  and  gives  him  an  increafe  of  damages; 

that  is  not  to  be  taken  as  a  penal  ftatute.    9  Co.  71.  '^.Bulft. 

378.    But  this  is  not  that  cafe.     Any  perfon  who  demaiids 

the  pdl  may  have  the  a£tion  if  he  be  refufed  it,  and  that  (hews 

it  to  be  a  popular  ftatute. 

All  amendments  are  either  at  common  law  or  by  ftatute. 
Nothing  was  amendable  at  common  law,  but  the  fame  term. 
8C#.  Blachrur/s  cafe.  SaU.  50.  By  14  £.  3.  c.  6.  and 
8^.6.  c.  12.  fuch  faults  only  are  amendable,  as  proceed 
from  miftake,  not  ignorance ;  if  the  te/le  of  a  writ  be  after 
the  return  of  it,  that  is  a  plain  miftake,  and  amendable  ;  but 
•  when  a  man  defignedly  makes  it  te/le  of  one  term,  when  it 
ought  to  be  of  another ;  that  is  matter  of  judgment.  Show.  So. 
The  diredion  of  a  writ  is  a  more  eflential  part  than  the 
tifti  of  it,  or  the  return.  It  cannot  be  a  writ  unlefs  it  be 
iitSttd  to  Ibme  body,  but  it  may  be  good  without  a  return, 
« where  it  is  vicontUL  Where  there  were  two  (herifFs,  and 
the  writ  was  direded  vtcecomiti  3  there  indeed  it  was  made 
^ctcomitibusj  becaufe  there  was  a  direction,  though  an  impro- 
per one.     2  Cro.  188.     Teh.  no. 

Tirke.  At  common  law  nothing  was  amendable,  but  the  ad 
ef  the  court.  If  vie.  is  to  be  put  in  now,  it  will  be  giving  an 
suithority  after  the  execution  of  it.  In  the  cafe  of  Sloper  v. 
OiU  in  Cro,  Jac.  the  word  vie.  was  put  in,  but  that  was 
^^ecaufe  die  award  of  the  vnun  warranted  it,  which  the  award 
1^  does  not,  for  it  is  of  a  fubfequent  term,  and  at  a  time 

when 
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when  the  defendant  had  no  day  in  court.  In  Cro.  Elix.  Sic 
"die  return  of  the  venire  was  held  amendable,  but  not  the  Ufii 
becaufe  Aat  is  never  mentioned  in  the  awarding  h  Upon  tli 
roll. 

CoTW/ns  Serjeant  contra.  The  ftatutes  of  amendments. do  ac 
except  popular  adions,  as  the  ftatutes  of  jeo&ils  do.  3  Ln 
375.  In  a  quiiamy  &c.  on  the  ftatute  31  Eliz,^  (or  5/.  R 
Jelling  a  horfe  in  Smithfield  not  toUed,  there  was  an  ameil<l 
ment.  So  SaUc.  324*  i  Roll*  Abr.  205*  pL  3.  Cro^  Car*  %ii 
278.  y9nes  302.  I  RolL  Abr.  202.  pU  7.  i  BrownL  jjji 
Hutt.  56*  upon  the  ftatute  of  hue  and  cry  the  day  of  committing  tl 

robbery  was  amended.  It  appears  the  writ  was  intended  to  \ 
directed  to  the  ftieriff,  for  there  is  iii  it  com*  tuoy  aiid  then 
fore  we  may  put  in  vie,  according  to  Teh.  69.  G^o.  jfa 
Sloper  V.  C3)ild.  So  the  tefte  of  writs  have  been  amende 
2  Cro*  442.  Teh,  64.  Cro.  Car.  38.  2  Cro.  64.  2  Brown 
102*  Moor  599.  Cro,  EJ.  183.  A^r  684.  Cro.  EL  %o\ 
2  Cro.  162.  Moor  465.  Cro,  £/.  467.  Noy  57.  2  7^^^^ 
And  we  may  add  the  continuances  according  to  i  KolL  A 
200,  205,  206.  pL  6. 

Pengelfy  Serjeant.  The  crown  has  no  part  of  this  penalt 
but  the  party  grieved  has  it  all,  and  he  has  an  antecedei 
right  before  bringing  the  aflion,  which  a  common  inform/ 
has  not.  He  fhall  have  cofts.  i  Roll.  Abr.  516.'^/.  5.  S 
JViUiam  Jones  447.  i  Ven.  133.  Cro.  Car.  539.  As  to  d 
warrant  of  attorney,  we  needed  not  put  in  any  addition.  Tl 
other  is  right,  and  that  is  fomething  to  amend  by.  Then 
to  the  vic\  this  writ  is  returned  by  the  OierifF^  fo  no  colo 
to  fay  it  might  be  intended  to  go  to  the  coroner.  In  C . 
the  laft  term,  between  Child  and  Sloper^  the  venire  was  to  i 
flier  iff  of  Warwickjbirej  and  the  habeas  corpora  to  the  fheriff 
Nottinghamj  and  this  was  amended.  3  Mod.  78.  So  Pafi 
8  ff^.  3.  B.  R.  JVright  V.  Inhabitantes  de  PenhurJIj  the  vem 
was  amended  from  de  placito  hutefti  et  clamorisy  to  de  plac 
tranfgr^  et  contempt\  contra  Jlatuf  dt  Hue  et  cry.  As  to  t 
teftcy  vide  Hardrefs  321.  I  Roll.  Abr.  201.  pL  36.  Cro.  i 
57  2*  And  the  continuances  being  only  matter  of  form,  m 
be  entered  at  any  time,     i  Roll.  Abr,  205.     2  Cro,  21  !• 

The  court  doubted  as  to  the  continuances,  but  held  all  t 
reft  amendable.  And  Eyre  J,  quoted  Kite  v.  Epi/copum  Wi 
cejler^  Paf.  7  fV,  3.  where  one  of  the  defendant's  names  v 
omitted  in  die  diftringas^  and  it  was  amended  after  trial.  ^ 
joumatur.  And  afterwards,  when  it  came  on  again,  the  cot 
declared  for  all  the  amendments,  except  the  want  of  con 
nuances,  which  they  had  debated  again.  And  for  the  amen 
ment  the  former  arguments  were  inilfted  on  3    and  i  Rt 
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Ar^  200.  fL  27*     YiL  156.     26  if.  6.  amendment  33.  were 

citod.     In  anfwcf  to  which  it  was  infifted,  that  continuances 

were  the  aft  of  the  court,   and  the  flatute  8  H.  6.  extends 

ooij  to  mifprifions  of  the  clerk.      8  Co.  156.  h»     Stiles  339. 

3Lrt;.  431.     And  towards  the  end  of  the  term  die  Chief  Juf- 

bce  delivered  the  opinion  of  the  court,  that  the  continuances 

nig|it  be  entered  at  any  time,  as  well  after  as  before  the  judg- 

■ent;  andadiftindion  was  taken  between  minifterial  and  judicial 

afis,  the  firft  of  which  were  at   common  law  amendable  at 

iny  time,  but  the  latter  not  after  the  fame  term.     And  as  to 

tnieiMlments  of  judicial  afts,  a  difference  was  made  between 

iBendmeats  which  deface  and  alter  the  record,  and  fuch  as 

Ut  only  additional  to  it,  in  order  to  eke  it  out  and  compleat 

k. 

Gould  verjits  CouMiurft. 

THE  writ  of  error  was  ufie  in  Hilary  term,  of  which  the  ^^^  «^  ^^ 
judgjPDent  was.     But  the;  plaintiff  below  enters  conti-  2JS^  'w'**^ 
nuances  iipoD  it  till  Trinity  terkn,  which  occafioned  the  writ  of 
error  to  be  quaOied.     And  now  the  queftion  was  as  to  cofts. 
And  all  the  court  agreed,  tliat  this  not  being  a  &ult  in  the 
writ  of  error  at  the  time  of  bringing  it,  but  being  occafioned 
kjr  the  afi  of  the  defendant  in  error,  which  the  plaintiff  could 
lather  £areiee  hbr  prevent ;  it  was  not  a  cafe  widiin  die  4  Mn*  4  Amu  c.  i4 
t»  16.   which  gives  coils  againft  the  plaintiff  in  error  upon  . 
falhing  defedave  writs  of  error*      Then  another  queftion 
irofie,  whedier  the  plaintiff  in  error  fhould  not  have  his  cofts 
ID  this  cafe,  being  defeated  of  the  benefit  of  this  writ  of  error 
kf  the  artifice  of  the   defendant  in  error.      And  as   to  this 
foint  the  C.  J.  and  Eyre  J.  were  againft  giving  cofts,  and 
Pmjs  and  Fortefcucy  Juftices,  were  of  the  contrary  opinion  : 
So  the  court  being  divided,  the  writ  was  quafheJ   without 
cofts  rf  either  fide. 


Dominus  Rex  verfus  Turner  &  al\ 

THE  defendants  having  been  indided  for  a  riot  in  en-  Whtt  confe, 
tering  into  a  room,  thev  came  in  and  confefTed  the  in-  2^I;de«a\n  a^! 
didment,  and  moved  to  fubmit  to  a  fmall  fine.     The  profe-  gravation  ot  a 
color,  to  aggravate  the  fine,  produced  afHdavits,  that  a  young  ^°^* 
gentieman,  who  v^as  then  in  the  room  and  ill  of  the  fmall 
poQC,  was  fo  frightned,  that  he  died ;  though  he  was  in  a  very 
good  way  before.     And  whether  thefe  affidavits  could  be  read 
Jjjpoa  this  indidment,  was  the  queftion. 

Byre  J.  was  againft  the  reading  of  them,  becaufe  it  was  an 
imiinr  to  a  third  peribn,  and  no  mention  of  it  in  the  indidl- 

Ricnt. 
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ment.  If  in  trcfpafs  the  plaintiff  would  give,  beating  his  fer- 
vants  in  aggravation  of  damages,  it  muft  be  laid  in  the  decla 
^laration.  And  he  mentioned  the  cafe  of  Rex  y/Nortbt^  aF 
9  ty.  3.  in  B.  R,  where  in  an  indidment  againft  feveral  jour 
neymen  weavers  for  a  riot,  the  circumftance  of  their  meeting 
in  order  to  oblige  their  mafters  to  raife  their  wages,  was  no 
allowed  to  be  given  in  evidence,  not  being  laid  in  the  indift- 
ment. 

V 

But  the  C.  J.  and  Potvys  and  Farti/cue  Juftices,  were  fin 
reading  the  affidavits,  becaufe  this  was  the  immediate  confe- 
quence  of  the  riot,  and  could  not  fubAft  as  a  crime  of  itSdf> 
And  if  it  was  otherwife,  every  man  muft  make  his  indi&neo] 
as  long  as  his  evidence.  Befides,  why  are  affidavits  ever  read 
unlefs  it  be  to  inform  the  court  of  circumftances,  that  cannol 
appear  upon  the  general  allegation  of  the  crime  i  They  faid 
the  true  diftindion  was,  where  the  matter  can  or  cannot  {iib« 
fift  as  a  diftind  crime  by  itfelf :  The  combination  of  the  wea- 
vers was  a  ^confpiracy,  which  is  a  crime  indidsd^le ;  and  it 
would  have  been  hard  to  fine  diem  upon  that  account,  and 
yet  leave  them  open  to  be  indided  for  a  confpiracy.  In  an 
mdidment  for  a  riot  in  breaking  windows.  Hob  C.  J.  let 
them  in  to  (hew,  that  it  was  becaufe  the  profecutor  had  pul 
out  illuminations  for  the  peace  of  Ryjwick.  If  circumftances 
are  not  to  be  confidered,  the  puniftunent  for  a  riot  muft  be  the 
iame  in  all  cafes,  which  would  be  highly  unreafonable.  Tbf 
affidavits  were  read. 
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Sir  John  Pratt,  Knf,  Lord  Chief  Juftice. 
Sir  Littleton  Powys,  Knt,        "^ 
Sir  Robert  Eyre,  Knf.  Lyujices. 

Sir  John  Fortefcue  Aland,  K»t.  j 

Nicholas  Lechmere,  Efq;  Attorney  General, 
5xr  William  Thomfon,  Knt.  Solicitor  General. 


•-  J 


King  qui  tarn  verfus  Bolton.   Ante  117. 

THE  defendant  having  brought  error  in  Parh'ament,  the  Lofs  of  record 
record  was  tranfcribed ;  and  as  it  was  carrying  to  the  f»PP^«<*  *>y  * 
Houfe  of  Lords,  the  original  was  picked  out  of  the  Lm/E^'rij, 
oficer's  pocket :  The  Houfe  of  Lords  received  the  tranfcript, 
without  examining  it.    And  now  this  court  ordered  a  new  entry 
to  be  made.     They  were  attended  in  vacation  at  their  cham* 
ben,  but  (aid  they  could  not  do  it  there.     And  afterwards  the 
ju^ment  of  B.  R.  was  affirmed  in  Parliament.     And  Pafch. 
9(^0.  B.  R.  Inter  Nadham  ft  Granoj  the  like  leave  was  given, 
on  a  lofe  of  the  roll  by  the  attorney. 


Chartres  virfus  Cufaick.    . 

ERROR  out  of  the  King's  Bench  in  Irelajid  of  an  affirmance  Affignment  of 
of  a  judgment  in  C.  B.  there  ;  and  want  of  warrants  of  «"<>"  ^ct  afide. 
Attorney  on  the  writ  of  error  in  B.  R.  were  affigned.     And  the 

court 
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court  fet  die  affignmep^^c^  errors  tfide ;  and  fidd  it  had  b« 
dbne  fi>  feveral  tiiiiesy  upon  accouiit  of  die  defaij  wlMck  urodl 
follow  upon  awarding  drtiorarfs.  And  the  cafe  of  72»  JCfiqri 
Efijc9pum  Mdtiu  was  mentioned  for  tbat  purpofe. 


Anonymous* 

^at^ngmoutf  T  N  trover  for  money,  tbe  court  gave  leave  to  bring  die  whd 

X  money  declared  for  into  court,     but  laid  they  could  do  i 
•  only  in  this  cafe,  and  not  in  trover  for  goods. 


AiK»c«iirU 


Morgan  verfus  Williams. 

IN  cale  for  thefe  words,  Thou  art  a  tbirf.  Of  what?  Cfteer^ 
thing.  After  a  verdid  for  the  phuntitf,  Whitacre  itioVed  ii 
arreft  of  judgment^  becaufe  the  pkundff  could  not  be  a  thief  o 
every  thing,  for  ftealing  fruit  off  the  trees  is  hot  felohy.  Sa 
per  Gwiam:  It  muft  be  intended  to  be  of  every  thing  he  cai 
be  a  thief  of.     JiuUciumpro  quet^. 


What  A  good 

adjvdicadoa* 


Dominus  Rex  verfus  Inhabitantes  de  Witham  fuper  Montem. 

PER  Curiam:  It  appearing  to  ta,  that  he  is  likely  to  becosm 
chargeable f  is  fufficient,  without  faying  7^  the  parifi>  Jr$m 
whence  removed^  for  it  is  not  to  giV&  a  jurifdi&On,  but  only  the 
reafon  of  the  judgment. 


Commitment 
hj  rule  of  coort 
not  within  the 
h^ihttu  corpus 


Dominus  Rex  verfus  Leonardo 

THE  defendant  in  the  loifg  vacation  was  committed  by 
warrant  from  the  Secretary  of  St&te  for  high  tnudon. 
He  lay  by  all  Michaelmas  term  till  die  laft  day,  ahd  being  then 
brought  up,  he  was  charged  with  aii  indi£linent,  and  recom<b 
mitted  by  rule  of  court.  The  frrft  week  in  this  term  he  applied 
to  enter  his  prayer  upon  thcT  hiihea's  Coffus  aft;  whichtheC.  J. 
thought  he  mij^  well  do,  for  though  he  has  lapfed  the  time 
upon  the  firft  |6ommitment,  yet  that  is  now  out  of  the  cafe,  and 
he  (lands  uplo^  the  fame  terms  with  one  originally  committed 
iince  the  laft  jterm.  And  though  the  fbtutc  has  only  the  word 
warranty  yet  be  took  commitments  by  rule  of  court  to  be  within 
the  meaning  of  it,  this  being  an  ad  for  the  liberty  of  the  fub^ 
jeft|  and  never  intended  to  leave  an  indefinite  power  any  where. 
Sod  Eyre  et  Fortefcue  ]uAiccs  (Powys  J.  abfente)  were  of  a  con- 
trary opinion,  and  faid  it  had  been  otherwife  rciblved  at  the  Old 

Bailey^ 
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Smkf.    Then  die  Chief  Juftice  propofed  to  enter  the  prayer 

Je  ime  effi^  and  confider  the  validity  of  it  afterwards ;  as  was 

dole  in  Amumff's  cafe,  who  at  the  end  of  the  term  was  rcfufed  Bamtrdri  cti^« 

t»bebailed»  notwithftanding  his  prayer  was  reguhurly  entered  |  ^^^  '^"*  ^^ 

diat  entry  being  no  eftc^ppel  to  the  court.     But  the  others 

wold  nc^  come  into  this,  and  fo  nothing  was  done.     The 

oooalel  prayed  that  bmt  tdumorandrnm  might  be  made  of  this  ap- 

\Ma9(i^  Jtd  mfi  praevalttiu 


Dominus  Rex  vitfiu  Gill. 

PER  CurUm:  It  has  been  fo  often  refdved,  that  the  feffions  ^^<^  bu  •• 
has  an  origiiul  jurifdiftion,  to  difeharge  apprentices  j  that  tioS^ijb'w 
ic  viil  not  fulfier  it  now  to  be  made  a  queftion,  though  it  might  apprentices 
kdndic&l  upon  the  ftatute  itfelf.     But  in  thefe  orders  it  muft  ^*^  ^7t  6t» 
be  fct  ferthy  that  the  mafter  appeared  or  was  fummoned,  as  was  t^y^f  174. 
kU|  Pafcb.  10  Annae^  Rtgiua  v«  Ruttir^  and  for  want  of  this  |£Us.  €.4. 
the  Older  was  quaflied.  |^-^^  ^^^ 


Between  die  Parifhes  of  Coombe  and  Weftwoodhay. 

IN  iji^3£cbailmas'dajhzppened  to  he  of  zThurfdaj^.  Aman  There  m^bes 
was  hired  upon  the  Saturday  following,  to  ferve  from  the  ^fe^c^fort 
fiiTbwfdaj  after  Michaelmas^day  to  Michaelmas  following.    All  ytu  to  gala  a 
4if  was  fbtea  for  the  opinion  of  the  court.     And  the  firft  quef-  (jf^i^''*^ 
tim  was,  whether  there  was  a  compleat  ♦  hiring  for  a  year :         ^  *  $• 
tirif  the  word /aid  be  rejected,  then  there  wants  a  week,  but  if 
fH  keep  it  in  and  refer  it  to  Micbaebnas-day^  then  by  rejeding 
the  words  efier  Mtchaebnas-day  it  will  ftand  as  a  hiring  from  one 
•  Mkhatlmas  to  another.     And  Eyre  J.  thought  it  might  well  be 
li^    Sidcaeteri  contra :  for  it  would  be  to  make  it  nonfenfe,  in 
coittraAitig  to  ferve  for  a  time  paft  j  whereas  if  the  word /aid 
knjeflec^  die  reft  is  natural  enough.     The  other  queftion 
VIS,  whether  (admitting  the  hiring  to  be  compleat)  there  was 
t«iiy  fervicc  for  a  year  in  purfuance  of  it  as  the  ftatute  re-  +  A^«*^ir 
qwtts,  die  contrafl  being  made  upon  the  Saturday.    And  Eyn].  J^^^j/^t ^ 
laid  it  might  be  intended  he  was  thofe  two  days  upon  trial,  and  fraud,  is  to  be 
fa  die  fervice  would  be  fufEcient.     But  the  reft  held,  that  fuch  ftjo»«^- 
*  ienrice  would  fignify  nothing  j  for  it  is  not  in  purfuance  of  *  **'*  ^'  ^*^* 
any  hiring ;  there  muft  firft  be  an  hiring,  and  then  a  fervice  j  g^  ^^^  j^^^ 
iM  not  vice  verfa^  a  fervice,   and  then  a  hiring.  371. 


Thatcher 
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Thatcher  verfus  Stq)henfott% 

Fnffice.  TT^RROR  coram  voUsy  and  infiincy  afligned :  Afctrifii 

Pv  ad  audiendum  erroresj  and  zfcirefeci  returned.     The 
fendant  did  not  appear  and  join  in  error,  and  die  plaintiff 
plied  to  the  court  to  know  what  to  do  j  and  they  direded  1 
to  put  it  in  the  paper,  without  taking  out  any  rule  to  join 
error.     And  when  it  came  on  the  judgment  was  reverfea. 

Morris  verfus  Nixon.     In  Cane* 

^^•J?^^;^  ^^N  a  treaty  of  marriage  the  attorney  for  the  lady  told 
ia  equity.  V^  intended  hufband,  that  his  client  deflred  a  remainder  mi 

be  limited  to  him.  The  hufband  confented ;  and  when  thei 
dement  was  read  before  execution,  the  lady  objeded  to  this 
mainder ;  whereupon  the  gendeman  acquainted  her,  that  it  1 
done  at  her  requeft,  which  (he  denied.  But  however,  it  be 
a  remote  remainder,  and  they  unwilling  to  defer  the  mat 
the  writings  were  executed.  And  a  bill  was  brou^t  in  1 
court,  where  the  remainder  was  fet  afide  as  a  fraud  and  imj 
fition. 

Dominus  Rex  verfus  Cope  et  al*. 

At  Nifi  prius  in  Middlefex,  coram  Pratt,  C  y, 

Whttlteviaeiict  fTlHE  hufband  and  wife  and  fervants  were  indited  fi 
ofacMfjpiracy.      J^     confpiracy  to  ruin  the  trade>  of  the  profecutor,  whoi 

the  King's  card-maker.  The  evidence  againft  them  waSf  I 
they  had  at  feveral  times  given  money  to  the  profecutoi^s : 
prentices  to  put  greafe  into  the  pafte,  which  had  (jpoiled 
cards.  But  there  was  no  account  given,  that  ever  more  than< 
at  a  time  were  prefent,  though  it  was  proved  they  had  all  gi 
money  in  their  turns.  It  was  objeAed,  that  this  could  not 
a  confpiracy,  for  two  men  might  do  the  fame  thing  with 
having  any  previous  communication  with  one  another.  But 
Chief  Juftice  ruled,  that  the  defendants  being  all  of  a  fam 
and  concerned  in  making  of  cards ;  it  would  amount  to  ( 
dence  of  a  confpiracy,  and  diredted  the  jury  accordingly. 


Tichbu 


•' 
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Titchburne  vtrfus  White. 

^Guildhall,  coram  King,  C.  J.  de  C.  B.  16  Febr.  17 18. 

pEK  Kingj  C.  J.  If  a  box  is  delivered  generally  to  a  carrier,  ^^»^  *r/^^Ke 
"*    and  he  accepts  it ;  he  is  anfwcrable,  ^  though  the  party  did  ^^^iablc! 
not  tell  him  there  is  money  in  it.     But  if  the  carrier  afks,  and  *  See  4  Bnr, 
tkcodicr  fays  no,  or  if  he  accepts  it  conditionally,  provided  ^«P»4»98- 
there  is  no  money  in  it,  in  either  of  thefe  cafes  I  hold  tiie  car- 
rier tt  not  liable.     JlUn  93. 

Catten  verfus  Barwick. 

A  a  Court  of  DtUgates  in  Serjeants-inn  in  FIcet-flreet, 

27  February  17 18. 

r 

BY  die  89th  canon  churchwardens  arc  to  be  chofen  by  the  Where  aiftom 
parfon  and  parifhioners  jointly,  and  if  they  cannot  agree,  chwhiwdem 
then  one  by  the  parfon  and  the  other  by  the  parifliioncrs.     In  cannot  uke 

the  parMi  6i Bridge in  Terkjhire  the  cuftom  is,  for  the  parfon  rj^'  ^^^^ 

to  appoint  one,  and  the  two  old  churchwardens  the  other,  butcanoru 
it  goes  no  fiirther.  In  this  cafe  the  two  churchwardens  could 
not  agree,  foone  prefents  Barwicky  and  the  parifliioncrs  at  large 
dmfe  (ktten.  It  was  infifted  for  Banvick^  that  his  cafe  was  like 
that  of  coparceners,  where  if  they  difagree  the  ordinary  may 
doit  the  prefentee  of  which  he  will,  except  the  eldeft  alone 
frdents.  On  the  other  fide  it  was  faid,  that  the  cafes  widely 
'iflered,  for  in  the  cafe  of  a  prefentment  the  ordinary  has  a 
fower  to  refiife,  but  he  has  not  fo  in  the  cafe  of  churchwardens, 
far  they  are  a  corporation  at  common  law,  and  more  a  temporal 
than  a  ffnritual  officer.  And  a  cafe  was  cited  to  be  adjudged 
in  B.  R.  where  to  a  mandamus  to  fwear  in  a  churchwarden  the 
Cfdinary  returned,  that  he  was  fervUs  minime  idoneusy  t5fc.  But 
1  peremptory  mandamus  was  granted,  becaufe  the  ordinary  was 
not  I  judge  in  that  cafe. 

The  court  held,  that  by  this  difagreement  the  cuftom  was  laid 

cut  of  the  cafe  ;  and  then  they  muft  refort  to  the  canon,  under 

^ch  Catten  being  duly  elefted,  they  decreed  for  him.     60  /. 
Cob. 


Vol.  I.  L  Dominus 
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Dominus  Rex  verfus  Hare  and  Mann,     In  Cane, 

Scire  facias  rt-    ^C I R  E  facias  out  of  the  petty  bag  to  repeal  letters  patents 
tumabic  ubi-       O  returnable  cor^m  nobis  in  Cancellaria  noftra  in  oSlabis  pur^a^ 
h  gSoa  ^v/i  tho Jc  ^^^ni^  beatae  Mariae  virginis  ubicunque  tunc  fuerit.     The  defend- 
rimiting  it  to     ^ihts,  fahisy  t^c,  pray  djer  of  the  writ,  and  then  plead  in  abate- 
]^n^lfn4i  ment,  that  the  writ  ought  to  have  been  returnable  cdram  domiiu 

Regi  in  Cancellaria  fua  ubicunque  eadem  Cancellaria  tunc  foret  tp 
Angliay  and  not  generally  ubicunque  tunc  foret.  To  this  Ai 
Attorney  General  demurs, 

Bootle  pro  Rege.  The  objeftion  which  the  defendants  now  maki 
by  their  plea,  ftrikcs  at  all  the  forms  of  writs  which  iiave  eve 
been  in  this  court ;  for  we  fliall  (hew  that  this  is  not  only  confa 
nant  to  the  Regijicry  but  is  in  the  continued  uniform  courfe  0 
the  court. 

We  be:rin  in  the  time  oi  Edward  the  third,  and  (hall  fhei 
inflanc.s  in  that  reign.  Rich,  2.  Hen.  ^,  Hen.  6,  Q.  £Xra 
Car,  2,  and  Jac,  2.  <ind  even  down  to  the  union,  and  eve 
fince  the  u^.ion  except  in  two  or  three  inftxuices,  which  we  ai 
not  at  a  lofs  to  account  for.  Regijier  150,  The  Prince's  cad 
%  Sawnd,  27,      and  the  cafe  of  J^ffirjon  v.  Morton. 

There  was  a  cafe  which  gave  heart  and  encouragenAent  1 
this  exception,  Hil,  9  Jnn,  in  Chan,  Regina  v.  PerfelMuji:  The 
the  writ  was  ubicunque  tuncfuerit  in  Magna  Britannia^  zati%w\ 
^atcd  by  plea  ;  and  the  reafon  was,  becaufe  it  differed  from  d 
ReglJUr^  and  was  contrary  to  the  afl  for  the  union  of  Uie  ti 
kingdoms. 


•i>- 


The  inllances  I  hinted  at  before,  that  run  counter  to  all  ti 
other  precedents,  were  fubfequent  to  that  refolution  \  and  firo 
fome  cxpreffions  which  were  ufed  in  the  arguing  of  that  cmA 
it  was  tnought  proper  in  tnajorem  cautelam  to  mal^e  feme  h 
writs  returnable  ubicunque  tunc  fuerit  in  Anglia,  But  furely  n^ 
was  done  in  a  few  inftances  out  of  abundant  caution,  can  nev 
be  of  fof  ce  enough  to  overthrow  th^  multitude  of  preeedea 
and  of  fo  great  antiquity. 

Torke  contra.  This  depends,  i,  upon  ^he  reafon  of  the  thai 
fmd  2,  upon  the  precedents, 

For  I   muft  agree,  that  though  the  reafon  of  the  thing 
vi'ith  us,  yet  if  to  determine  this  writ  to  be  wrong  WQuld  be 
pYCrthrow  a  multitude  of  judgments  j  then  unlcfs  I  could  ms 
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feme  ^ffinSion  that  could  preferve  thofe  judgments,  it  would 
be  dif!icti!t  for  us  to  prevail  in  this  exception.  But  I  take  it 
Acre  is  no  fuch  danger. 

Upon  the  reafon  of  the  thing,  the  nature  of  writs,  and  the 
codlaion  grounds  upon  which  they  have  been  fettled,  I  muft 
infift,  that  the  return  of  this  writ  ought  to  have  been,  for  the 
putf  to  appear  at  the  day  before  the  king  in  his  Chancery 
wherefoever  it  ihould  be  in  Englandy  and  not  generally  uL-i- 
tUH^Ui  tunc  fueriu 

There  are  feveral  certainties  which  a  writ  ought  to  contain, 
with  regard  to  the  defendant,  and  in  which  he  is  concerned, 
1.  Atttamand  to  a  proper  officer  to  warn  the  party  to  apr 
|)wr,  either  by  fummons  or  Attachment.  2.  The  caufe  in 
tAich  he  is  to  appear.  3.  The  time  when.  And  -  4.  The 
piftt  where  he  is  to  appear.  And  if  any  of  thefe  fail,  the  writ 
will  not  be  gOod. 

I;  As  to  the  firft :  If  thfe  writ  doth  not  contain  that,  it  is  a 
htiKtj ;  Ibr  it  can  anfwer  no  purpofe,  nor  tend  to  any  effect 
*  iiHi  Arid  wheiie  the  writ  contains  an  improper  dire6Uon  in 
Itatparticul^t-,  as  where  it  has  been  a  fummons  inftead  of  an 
attachment,  or  an  attachment  inftead  of  a  fummons,  the  book$ 
are  fidi  of  cafes  of  writs  that  have  abated  for  that  reafon, 

2.  tTic  caufe  in  which  he  is  demanded  to  appear  muft  alfo 
h  fiiSciitnUy  defcribed.  If  none  be  contained  in  it,  then 
ftfife  is  ho  charge  againft  him  in  couit,  but  he  ought  to  be 
Iffiiiflbd.  And  if  it  be  not  defcribed  with  competent  cer- 
^My,  nay,  in  all  formed  writs,  if  it  be  not  fet  forth  in  fuch 
tod  fuch  precife  words,  as  in  cafe  the  particulars  are  ranged  in 
*B  ifhproper  order  only,  that  is  error,  and  the  writ  (hall 
atoc  for  that  caufe. 

3.  The  day  upon  which  he  is  to  appear  muft  alfo  be  pre- 
fthted  to  him^  and  that  With  the  moft  exaft  certainty;  that 
he  may  know  when  to  pay  dac  obedience  to  the  king's  court, 
and  be  under  no  peril  of  incurring  a  contempt.  And  as  this 
ftuftbe  fct  forth  with  great  certainty,  fo  it  muft  be  with  the 
kftbWfi  legal  defcrijrtion  of  the  day  when  he  is  required  to  ap- 
Jtotj  and  if  it  be  not,  the  writ  is  vicious,  and  abatcable  for 
that  reafon.  Tr\n.  25  Edic,  3.  47.  So  Pajch.  i  Geo,  in  B.  /?. 
TtUen  V.  TVhcaJon,  That  was  a  fcire  facias  againft  bail, 
rttatittblc  die  jovis  proy^  ji^/7  craJWnum  punficatioms ;  whereas 
^ftikum  purijkationis  iffelf  was  on  a  ThurJHay^  and  before  the 
Thurjday  following  oSfab^  pnrificatiouis  intervened,  fo  that  was 
iSisJ4vis  prox,  pop  otlabas  punficationis  according  to  the  proper 
fcfcription,  though  in  fail  it  was  the  next  Thttrf'day  after  crof-" 
'wwB  purificationis,  ^  An  exception  was  taken  to  the  writ  for 
this  reafon,  and  the  court  were  at  firft  doubtful,  whether  it 
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might  not  be  well  enough,  becaufe  though  the  ufual  W17  is  ti 
take  the  defer iption  of  days  from  the  relation  they  bear  to  thi 
laft  common  return,'  yet  a  writ  may  be  made  returnable  a 
any  day  in  the  King's  Bench,  where  the  proceedings  are  d 
die  indiem^  and  there  was  in  fa£l  fuch  a  day  as  Thurfda^ 
next  after  crajlinum  purificationisj  and  that  was  a  fufficient  dc 
fcription  for  the  defendant  to  know  it  by,  and  confequentl; 
to  know  when  to  come  in.  But  after  argument  and  con 
fidcration  the  court  held  the  writ  ill,  and  that  they  could  no 
vary  from  their  certain  known  defcription  of  return-days 
and  that  writ  was  abated. 

I  have  laid  thefe  matters  before  the  court,  to  (hew  how  jca 
lous  the  judges  of  the  common  law  have  ^always  been  in  oiei! 
cafes,  a^id  with  what  great  care  they  have  alwavs  preferved  th 
cxa£l  certainty  of  wtits  and  their  returns.  And  I  have  mad 
it  preparatory  to  the  fourth  particular,  which  is, 

4.  The  court  and  place  where  the  defendant  is  to  appeal 
As  no  reafon  can  be  ailigned,  why  the  fame  exa£hiefs  Ihoiil 
pot  go  through  the  whole,  and  extend  to  the  place  of  the  de 
fendant's  appearance,  as  well  as  the  time  ^  fo  I  muft  (ay,  tin 
equal  certainty  has  been  required  in  that  alfo. 

The  inftances,  wherein  writs  have  been  excepted  to  ft 
faults  in  defcribing  the  place  of  the  return,  cannot  be  ex 
pefled  to  be  many ;  becaufe  the  form  of  that  is  (hort  and  e$ 
illy  learned ;  ^erefore  as  foon  as  clerks  know  any  thing,  the 
know  that.  And  I  muft  own  I  have  not  been  able  to  fin 
any  cafes  in  the  books,  where  exceptions  have  been  taken  t 
original  writs  for  an  improper  defcription  of  the  place  of  th 
return.  And  I  would  make  ufe  of  this  as  an  argument  ft 
me,  that  they  have  been  preferved  up  to  that  exquifite  ccr 
tainty,  that  there  has  fcarce  been  any  poffibility  of  mifhda 
Therefore  I  rely  upon  this,  till  the  other  fide  produce  ca£H 
wherein  lyrits  that  have  materially  varied  in  that  particulai 
have  been  allowed  to  be  good. 

The  principal  queftion  therefore  will  be  this,  whether  her 
is  fuch  a  certainty  in  the  defcription  of  the  place  (of 'the  re 
turn)  in  which  the  party  is  to  appear,  in  this  writ,  as  i 
agreeable  to  th?  rijes  of  law,     And  I  apprehend  here  is  not. 

In  order  to  clear  my  way  to  that  which  is  the  proper  con 
fideration  of  this  cafe,  I  muft  in  the  firft  place  rid  my  hand; 
of  that  load  of  ancient  precedents,  which  is  laid  upon  us 
I  muft  agree  that  they  are  for  the  moft  part  as  has  been  urge* 
on  fiit  other  (ide,  and  therefore  (hall  give  up  all  the  precedent 
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ttutt  were  before  die  union :  And  what  I  fl^all  rely  upon  as  the 
fbuiidation  of  diis  exception  is  the  union  of  the  two  kingdoms. 

That  fince  the  conjundion  of  the  two  kingdoms  of  England 
and  Sc9tland  into  the  united  kingdom  of  Great  Britain^  fuch  a 
material  change  has  been  wrought  in  the  jurifdidlon  of  this  - 
court,  and  the  extent  of  it,  that  in  all  writs  concerning  £2^^- 
^  fuUeds  returnable  here,  it  ought  to  be  ubicunque  tunc  fuerlt 
in  Jb^lia^  confining  it  to  that  part  of  the  united  kingdom  called 
En^Und  only. 

By  die  24th  article  of  the  treaty  of  union,  which  is  confirmed 
hj^Ann*  r.  8.  it  is  provided,  ^  That  from  and  after  the  union  5Aa.  ct. 
^  there  fliall  be  one  great  feal  for  the  united  kingdom  of  Great 
^  BritatHj  which  (hall  be  different  from  the  great  feal  now  ufed 
^  in  either  kingdom." 

After  diis  union  die  kingdoms  of  England  and  Scot/and  are  no 

more.    It  is  the  crown  and  kingdom  of  Great  Britain^  and  the 

feal  of  Great  Britain^  and  is  fo  ftilcd  in  all  pleadings.     In  con- 

fequenceof  that  this  court  is  alfo  the  Chancery  of  Great  Britain^ 

and  h  has  been  the  ftile  of  all  bills  exhibited  in  this  court  fince 

the  union. 

As  this  alteration  of  names  has  been  wrought,  fo  there  is 
afreat  and  material  change  in  things  themfelves.  Before  the 
tuiion  the  Lord  Chancellor  that  fat  in  this  court,  could  ifilie  no 
writ  or  inftrument  under  the  great  feal,  that  could  have  any 
fate  in  Scotland,  There  was  then  a  great  feal  of  that  kingdom, 
inda  Lord  Chancellor  who  had  the  cuftody  of  it. 

Since  the  union  that  feal  is  difannulled,  and  that  office  extinA. 
The  general  authority  which  it  had  is  now  vefted  in  the  great 
fal  rf  Great  Britain,  except  in  the  inftances  particularly  ex- 
cepted and  referved  by  the  articles  of  union. 

If  fo,  then  this  court  is  the  Chancery  of  Great  Britain,  and 
lutt  a  general  jurifdiction  throughout  the  whole  united  kingdom, 
as  it  had  throughout  England  before  the  union. 

^  The  confequence  of  this  court's  having  a  general  jurifdic- 
tion  throughout  England  before  the  union  was,  that  it  might 
odft  and  be  a  Chancery  in  any  part  of  England.  And  by  parity 
of  reafon,  the  confequence  of  this  court's  having  a  general  ju 
rUdiftion  throughout  Great  Britain  will  be,  that  it  may  exift  and 
tea  Chancery  in  any  place  of  Great  Britain, 
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From  hence  it  v/ill  fcjow,  that  it  may  b«  in  ScQtlands  and 
then  this  writ  requiring  the  dfsfi^nfiant  to  appear  at  th^  (jay  of  tbp 
return  before  the  King  in  his  Chancery,  whcrefoevA*  that 
Chancery  £l^oji^4  thei^  b^,  did  ret^uire  thp  defi^ndgnt  t;(^  a|)pfar 
in  ScQthnd  at   that  day,   In  cafe  the  ChaACcry  had  beca  hx 

That  I  l;alpe  it  is  fuch  an  objection  to  this  writ,  as  will  inal((et 
it  illegal^  and  be  fuiSIcicnt  to  abate  it :  It  is  tQ  compel  an  Eng^ 
iijl)  fubjecl  to  appear  out  of  England:  And  that  by  the  1ft w$.  q€ 
England  no  Englijh  fubjcft  whatfoevcr  can  be  compelled  to  ap^ 
pear  to  anfv/er  for  ^  n:iattei;  o£  righjt  out  of  EMgh^^^^  is,  a.  priJ9^i- 
pic  of  law  whijch  caimot  be  difpui^d.  Tbf^  irate  of  the  uiiipo. 
has  mad^  np  change  at  all  in  this  partiqular,  but  the  la>y  oC 
England  is  ftill  //a-  tcy-rae  as  magna  cbarta  ftilcs  it,  and  it  is  to  bQ. 
executed  within  this  XzxA  o{ England. 

In  order  to  explain  and  enforce  what  I  mean,^  when  I  (ay  the 
court  of  Chancery  may  by  poifibility  exift  in  S<:&tlafidy  I  muft  cx«», 
amine  a  little  the  foundation  of  that  matter. 

« 

The  jurifdiAion  of  this  court  is  of  a  complicated  nature,  and 
includes  in  it  great  variety.  But  I  mufl  fubmit,  whether  than 
wiiole  jprifdiftion,  that  great  diverfity  of  power,  which  it  has» 
does  not  Aqw  from  one  fpring,  and  is  raifed  upon  one  general 
foundation,  that  is  the  great  J'eaL  1 .  If  it  be  confidcred  as  a. 
court  of  ftate,  where  all  publick  aiEte  of  government  arc  fealed 
and  inrolled  ;  that  manifeftly  ^omes  from  the  great  feal,  which 
is  what  gives  them  their  legal  authority. 

2.  If  it  be  confidercd  as  an  cfficina  jujlltiae^  for  the  iffu/pg 
of  writs ;  that  certainly  comes  from  the  feal,  which  gives  tbein 
being. 

)fthcorig;n!»i  3.  The  jurifdidlion  of  this  court,  as  it  is  a  court  of  equity, 
•faa-^^"-^^^"'  ^^  Pf^'^^ps  «f  all  others  the  moft  difficult  to  be  traced,  both  as 
:hanoery."*  ^^  i'^  foundation,  and  the  time  >yhen  it  had  its  original.  But  I 
think  there  have  been  very  great  opinions,  and  I  am  apt  to  be- 
lieve a  ftrififcarch  into  antiquity  might  enable  one  to  ftiew,  that- 
this  jurifdiclioii  alfo  has  taken  its  rife  from  the  great  feal.  For 
the  Chancery  being  upon  the  divifion  of  tlie  King's  courts  na- 
turally the  officina  jvjliiiae^  from  which  all  original  writs  ifTued, 
and  where  the  fubjccS  was  to  come  for  remedy  in  all  cafes  ;  the 
Chancellor  was  applied  to  in  all  cafes,  for  proper  writs,  where 
the  fubjeft  wanted  a  remedy  for  his  right,  or  redrefs  for  a 
wrong  that  had  been  done  him.  But  in  the  execution  of  this* 
auLhority,  he  was  confined  by  tlie  rules  of  the  common  law,  and 
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cou)^  award  no  writs,  but  fuch  as  the  common  law  warranted : 
Therefore  when  fuch  a  cafe  came  before  him,  as  was  matter  of 
tnift,  fraud,  or  accident,  (which  are  the  fubjedls  of  an  equity 
jurifdidion]  the  Chancellor  could  award  no  writ  proper  for 
die  plaintiff's  cafe,  becaufe  the  common  law  afforded  no  re- 
medy. Upon  this  it  is  not  improbable,  that  the  Chancellors 
who  were  moft  commonly  churchmen,  men  of  ccftifcience, 
when  they  found  thofe  cafes  grew  numerous,  in  order  to  pre- 
vent the  fuiters  from  being  ruined  againft  right  and  con- 
icieoce,  and  that  no  man  might  go  away  from  the  King's 
court  without  fome  relief,  fummoned  the  parties  before  them^ 
and  partly  by  their  authority,  and  partly  by  their  admonitions, 
* ''  it  upon  the  confcience  of  the  wrong  doer  to  do  right. 


4*  If  it  be  coniidered  as  a  court  of  common  law,  as  the  petty  of  the  court  of 
baj  i$  in  which  we  oow  are  ;  the  principal  parts  of  that  jurif-  Chancery  con- 
difiion  are  to  hold  plea  upon  writs  oi  Jcin  facias  on  records  J^^*^^,*^7*w! 
of  this  court,  upon  monjirans  de  drbit^  and  traverfes  of  ofEces 
found  upon  writs  ifTued  out  of  this  court.  Thefe  likewife  have 
thdr  being  and  eflence  from  the  great  feal.  And  this  very  pro- 
ceeding in  ^fcire  facias  to  repeal  letters  patent,  which  my  Lord 
Cske  fajrs  in  4  /w/7.  is  the  higheft  point  of  a  Chancellor's  jurif- 
dift'oo,  is  in  a  particular  manner  derived  from  the  great  feal ; 
br  the  very  end  of  the  fuit  is,  and  fo  is  the  judgment,  that 
thejr  be  recalled  back  into  the  fame  place  from  whence  they 
went  forth  under  the  great  feal,  that  they  may  be  cancelled, 
that  is,  that  the  great  leal  may  be  taken  off.  In  the  cafe 
rf  the  Mayor  and  burgejjes  of  Lever poole  againft  the  Chan- 
itbr  sf  the  atwtty  palatine  of  Lancajier  in  B.  R,  Trln,  12  Ain, 
there  was  2,fcirefaciat  to  repeal  a  charter  granted  to  that  cor- 
P<^on  under  the  great  feal  of  the  county  palatine.  To  this 
fuit  a  prohibition  was  moved  for,  for  want  of  jurifdi£lion  in 
the  court.  But  it  was  refolved,  that  that  court  had  jurifdicflion 
cfthecaufe,  and  amongft  other  rcafons  which  were  given  for 
that  judgment,  it  was  declared,  that  this  authority  was  i;icident 
to  die  feal  of  the  county  palatine :  That  the  complaint  of  the 
writ  being,  that  the  Chancellor  had  wrongfully  put  die  feal 
to  it ;  it  was  proper  to  be  examined  in  that  court,  where  the 
fcal  was  kept. 

I  have  mentioned  thefe  matters  in  order  to  (hew,  how  ratio- 
nally and  naturally  all  this  power  of  the  court  flows  from  the 
feal.  But  there  is  another  matter  which  furniflies  the  ftrongeft 
argument  in  the  world  that  it  is  fo,  and  that  is,  that  the  de- 
livery of  the  feal  conftitutes  that  great  officer  who  exercifes  this 
jurif(di£tion,  and  gives  him  all  this  power. 

The  ufe  I  would  make  of  this  is,  tlaat  if  all  the  jurif Jiftion 
w  the  court  of  Chancery  is  founded  upon  the  gre;:t  feal  ;  I  ap- 
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prchend,  that  it  will  alfo  follow  and  attend  upon  it ;  and  di 
whercfoever  in  any  part  of  Great  Britain  the  law  can  take  m 
tice  of  the  great  feal  oi  Grea$  Britain  to  be,  there  is  alio  tl 
Chancery  of  Great  Britain. 

Suppofc  his  Majefty  fhould  take  a  royal  progrefs  into  Sa 
land^  and   amongft  his  minifters  fhould  take  his  Lord  Chai 
ccllor  along  with  him  with  the  great  feal  :  I  muft  infift,  as 
confequence  of  my  argument,  there  would  be  the  Chancery 
Great  Britain.     And  what  fhews    this  more  fully  is,  that  ti 
great  feal  might  be  put  to  writs  there,  and  diey  wbuld  bear  /< 
in  the  King's  name  tefte  meipfo  :  Nay,  they  muft  bear  tefte  in  I 
Majefty's  own  name,  and  no  other,  for  a  cuftos  Regni,  orLoF 
Juftices,  can  only  be  appointed,  when  his  Majefty  goes  out 
his  kingdom  ;  and  the  very  moment  he  returns,   Aeir  authi 
rity  ceafes.     But  fmce  the  union,  when  his  Majefty  is  in  Sa 
iandy  he  is  ftill  within  his  united  kingdom;   and  then  byh 
there   is   no  room  for  fuch  officers.     And   if  writs  may  iff 
from  Edinburgh  under  the  great  feal  of  Great  Britain^  tefted 
the  King's  name ;  that  is  a  full  evidence,  that  the  Chancery 
Great  Britain  may  be  there. 

But  ftill  I   muft  infift,  that  by  the  law  of  England  the  fw 
jcdls  of  England  cannot  be  called  to  appear  in  the  Chancery 
Great  Britain  wherefocver  it  Ihall  be ;  iince  as  that  may  be 
Scotland^  it   may  require  him  to  appear  contrary  to  the  law 
the  land,  and  is  therefore  a  bad  writ. 

I  have  now  done  with  tHofe  arguments,  which  I  have 
prove  this  writ  to  be  wrong,  from  the  rcafon  of  the  thing, 
come  now  to  conflder  the  precedents.  And  as  to  thofe  v4ii 
were  before  the  union,  they  are  undoubtedly  as  has  been  ope 
ed ;  they  have  authority,  and  they  have  almoft  univerfal  co 
fcnt  of  their  fide  ;  aud  they  were  certainly  right,  and  fetti 
upon  very  good  reafon.  But  what  I  (hall  contend  for  is,  tfc 
this  form  is  now  bad  and  erroneous,  upon  the  failing  of  tt 
reafon,  for  which,  before  the  union,  it  was  good.  Th 
were  good  before  the  union  upon  this  rcafon,  that  the  law  to* 
notice  that  England  was  an  intire  feparate  kingdom  of  itfe 
that  the  great  feal  was  the  great  feal  of  England^  and  the  Cha. 
eery,  the  Chancery  of  England^  and  tliat  the  Chancery  of  En^ 
land  could  not  be  out  of  the  kingdom  ;  and  therefore  it  w 
inipoflible  to  fay,  that  this  was  to  fummon  the  fubjeft  to  a 
pear  out  of  England.  But  now  the  very  contrary  to  this  hoi 
true  ;  that  the  law  takes  notice,  that  England  is  no  inti 
kin^uOTU,  but  a  part  of  Great  Britain  only;  that  the  Cha 
eery  is  the  Chancery  of  Great  BntatJi^  and  may  have  a  beij 
out  of  England  in  any  other  part  of  Great  Britain.  So  th 
tlie  rcafon   and  die  pxcfumptiou  of  law,  upon  which  that  a 

cic 
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•     ■  ■ 

cient  form  and  thofe  precedents  were  cftablifhed,  now  failings 
ami  turning  the  quite  contrary  way;  that  form  and  thofe  pre- 
cedents will  be  of  no  authority  againft  me  in  this  cafe ;  but 
wiO  rather  be  authorities  for  me,  becaufe  nothing  is  more  cer- 
tain in  reafoning,  than  that  from  foundations  and  premifles, 
vhich  are  contrary  one  to  another,  contrary  conclufions  ought 
to  be  inferred. 

As  to  the  precedents  fince  the  union,  they  are  either  fuch 
as  have  pafled  of  courfe  in  the  office,  fubftUntioy  without  ex- 
amination ;  or  they  are  fuch  as  have  come  in  judgment  before 
the  courty  and  undergone  litigation,  that  is,  judicial  prece- 
dents. 

Now  as  to  the  (irft  kind  of  precedents,  of  what  authority 
are  diey  i  Surely  they  are  of  little  or  no  authority.  They  are 
the  work  of  clerks  in  the  office,  without  confideration,  and 
widiout  knowing  the  opinion  of  the  court.  And  if  fuch  pre- 
cedents were  fuffered  to  prevail  againft  the  reafon  of  the  law, 
Aat  would  be  to  fuffer  the  clerks  to  make  the  law.  All 
die  precedents  which  have  been  produced  on  the  other  fide 
tit  of  this  kind,  and  they  h^ve  not  (hewn  any  one  judicial 
precedent  in  their  favour,  the  reafon  of  which  is,  that  there 
trenone. 

But  I  apprehend  the  ftrength  and  weight  of  the  precedents 

•re  with  us.     I  have   in  my  hand  a  lilt  of  near  thirty  writs 

upon  the  files  of  the  petty  bag,  ifTued   fince  the  union,  which 

•re  all  made  returnable  in  Cancellar'  ubicunque  tunc  ftterit  in  An^ 

/fitf,  in  the  manner  we  contend  for ;  and  I  have  alfo  a  judicial 

precedent,   a  judgment  of  the  court  in  a  cafe   of  this  kind, 

^Hiich  I  take  to  be  an  authority  in  point  for  me.     And  I  am 

^e  more  encouraged  to  think  fo,  becaufe  the  other  fide  have 

bought  fit  to  anticipate  me  in  it,  it  glared  them  fo  full  in  the 

^e.     That   was   a  Jcire  facias    againft    Sir  Qeave  Moor  and 

-^ftcr  Perftbmijt   upon  a    recognizance,  given   in   this   court,  . 

^'^^ade  returnable  coram  Domina  Regina  in  Canc\fua  ubicunque 

^^€Hc  fuerit  in  Magna  Britannia,      It  was   tejie  1 1  Jan,  anna 

^tfa  of  the  late  Queen.      To  this  writ   there  was  a  plea  in 

^<>atcment,  and  Mr.  Attorney  General,  that  now  is,  took  an 

^3cception,  that  it  was  wrong,  and  ought  to  have  been  made 

^^ram  Domina  Regina  in  Cane*  fua  ubicunque  tunc  fuerit  in  An^ 

^Hm.  And  he  put  feveral  cafes,  where  fince  the  union  the  great 

^^al,   and  confequently  the   Chancery,  might  poffibly  be  out 

England^  and   yet   the   fubje6ts  of  England  not  obliged  to 

j>pear  there.     And  that  exception  made  fo  great  an   impref- 

on  upon  the  court,  that    my   Lord  Harcourt^  who   then   fat 

^re,  abated  that  writ  for   this  fault  only.     And  what  explains 

^tii%  authority  further  is,    what  was  done  upon   it  afterwards 

conformity  to  that  judgment  and  the  opinion  which  v/as 

then  I 
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then  delivered ;  for  the  new  writ  was  not  made  returnable  in- 
Cane*  ubicunque  tunc  fuerit  generally,  but  ubicun^ue  tunc  fuerit 
in  Anglioy  as  we  contend  this  ought  to  be. 

And  really  I  am  at  a  lofs  to  find  any  ground^  upon  which 
the  prefent  cafe  can  be  diftinguiflied  out  of  that  authority. 
For  why  was  the  writ  in  Perphoufe''^  cafe  held  bad  ?  was  it  not 
becaufe  fince  the  union  the  Chancery  of  Gnat  Britain  may 
be  in  any  place  of  Great  Britain^  and  confequently  a  wnt  1 
which  required  the  party  to  appear  in  that  Chancery,  whcrc- 
foever  it  (hould  be  in  Great  Britain^  required  him  to  appear  in 
Scotland^  in  cafe  it  ihouid  be  there.  So  in  the  prefent  cafci 
fhall  not  this  writ  '^ari  ratione  be  bad,  becaufe  fmce  the  union 
the  Chancery  of  Great  Britain  may  be  in  any  place  in  Grid  ■ 
Britain ;  and  confequently  this  writ,  requiring  the  party  to 
appear  in  that  Chancery  wherefoever  it  {hall  be,  requires  hiia 
to  appear  in  Scotland^  in  cafe  it  fhall  be  there.  I  own  I  cao* 
not  difcern  any  difference  between  the  two  cafes. 

By  this  time  I  hope  it  fufiiciently  appears,  that  I  was  weB 
warranted  in  faying,  that  the  flrength  and  weight  of  the  pre- 
cedents is  with  us.  P'or  if  the  precedents  fubfUtntiB  are  both 
ways,  and  there  be  no  judicial  precedent  with  the  other  fidCf 
but  there  is  one  in  our  favour ;  that  judicial  precedent  wiB 
turn  the  fcale,  and  over-balance  the  refl ;  efpecially  if  the  cir- 
cumflances,  even  of  our  precedents  which  have  palled  fiih  fi- 
Untia^  are  confidered.  For  they  have  mofl  of  them,  if  not  allg 
been  fince  the  judgment  of  the  court  in  that  cafe  of  PirfebQi^ 
which  fhews  what  was  then  apprehended  to  be  laid  down  as 
the  flanding  rule  of  the  court  for  the  future.  And  I  am  in- 
formed, they  are  all  the  cafes  fince  that  judgment,,  which  have 
been  of  confiderable  confequence,  and  can  he  fuppofed  to  have 
undergone  the  confidcration  of  counfcl.  And  fome  of  diem 
have  been  litigated,  and  come  before  the  court  upon  othes 
points.  Amongfl  the  refl,  there  is  the  great  cafe  of  the  Scin 
facias  againfl  the  charter  of  Leverp^oley  which  caufed  a  mightj 
flruggle  in  fVeJiminJler-hall^  and  there  the  return  is  confined  M 
England* 

In  order  to  avoid  the  force  of  this  argument  in  the  prefent 
cafe,  fome  objedions  have  been  mads  of  the  other  fide. 

Where  crront-  The  firfl  is,  that  our  exception  comes  too  late,  for  that  it  is 
SdttfTy^ap-  ^^^  aided  bv  the  appearance  of  the  defendant.  And  this 
pcarance,  and  was  enforced  by  obferving,  that  it  was  abfurd  to  fay  this  de- 
•vhttc  not.        fendant  had  an  hardfhip  put  upon  him  by  being  fummoned  to 

appear  in  Scotland^  when  the  court  was  at  Wejlminjin  at  the 

return,  and  he  has  appeared  here. 

The 
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The  anfwcr  to  thi^  is,  that  it  is  not  belpeJ  by  appeanjnce, 
htcaufe  th&  dfcfenchnt  has  come  in  fpcciallv,  faving  to  hinj- 
fdf  all  advantages  whatfoever,  and  has  challenged  Siis  dckSt 

bjples(. 

I  oKiv  agree,  without  pFcjudice  to  this  queftion,  that  poffiblj 
if  the  defendant  b^d  come  in,  and  not  relied  upon  this  excep- 
riofl,  but  sk^dgd  over  fome  matter  of  bar,  that  ought  have 
prechidod  nim  frocn  taking  this  advantage  afterwards.  But 
irheo  hp  exprefsly  comes  in  for  this  fpecial  purpofe,  I  apprehend 
k  maj  'mim  upon  it. 

f  (^aAn^  that  any  error  in  mtfiie  procefs  is  falved  by  tkc 
pvt]r*s  appearance,  zjii  he  fliall  not  afterwards  take  advantage 
of  ii;  becmufe  the  only  intent  of  me/ne  pro^ei^  is  to  bring  die 
tfrnjiiit  into  court)  and  when  he  i^  come  in,  that  is  o(it  of 
Ae  cafe ;  for  he  might  have  come  in  upon  the  writ  without  it. 
But  an  original  writ'  ("as  zfcir^  facias  to  repeal  letters  patents 
tot  determined  to  be  in  the  cafe  of  The  King  v.  Eyrt)  is  of 
iflodier  nature ;  for  that-  is  not  only  to  bring  in  the  party,  but 
aiib  to  found  the  jurifdi^lion  of  ^  court  in  that  particular 
caulb,  and  to  be  the  groundwork  of  all  the  proceedings  of  die 
court  afterwards.  And  I  know  no  cafe  in  the  law»  where  it 
has  been  i^ld,  that  an  appearance  has  cured  any  error  in  the 
Ofigijtti  ifrit« 

h  Ae  cafe  of  fVilfin  v.  Law^  Trin.  f)  IV.  ^  M.  in  B,  R. 
M.  59.    In  an  appeal  of  death,  the  defendant  prayed  oyer  of  the 
origi^  writ  and  return,  and  thereupon  demurred  in  abatement, 
as  be  might  do  in  appeal.     Upon  the  argument  an  exception 
VtttakftiKfiekdieflieriff's  return  upon  the  original ;  and  the  an- 
fivEifa^y  diat  it  was  helped  by  the  appearance.     But  the  con- 
tnpy  wts  reiblved  by  the  court ;  for  that  appearance  only  helps^ 
vhnithe  p^ity  comes;  in  and  pleads  to  i/Tue,  not  when  he  comes 
in  and  challenges  the  defe£t.     In  the  cafe  of  IViddrington.  v.  Lucai  8€. 
Oarkonj  B.  R.  Trin,  11  Annae^  it  was  held,  that  error  in  mejne  ^^'^^^' 
proctfs  was  aided  by  appearance.  But  in  that  cafe  Mr.  Juf.  Eyre^  j  Blrnard?'B.R. 
ia  gif ihg  his  opinion,  exprefsly  allowed  the  authority  of  Wilfon  34^* 
«.  Imuy  and  diftingui(hed  it,  by  obfcrving  that  there   the  ex-  \  s^^f ^Vo.^^"^ 
ocpdoa  wa&  to  the  return  of  the  original  writ,  and  therefore  the 
appearance  could  not  cure  it :  but  here  (faid  he,  and  fo  was  the 
9piAioo  of  the  court)  he  ihall  anfwcr  to  the  original  writ,  be- 
caufetkat  is  good ;  and  it  was  held  that  there  was  no  diffi^rence 
between  an  appeal  and  any  civil  aAion,  as  to  the  ciTect  of  an 
appearance  to  ciu'e  errors  \  but  that  the  effedl  of  that  was  the 
lanie  in  all  cafes. 

As  to  the  objeftion,  that  it  is  ibfurd  for  a  man  to  come,  this 
^<>wt  here  fitting,  and  objeft  to  the  writ,  that  poilibly  he  might 

have 
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have  been  hurt  by  not  knowing  certainly  where  to  appear,  or  b^ 
being  made  to  appear  in  Scotland^ 

I  take  it,  there  is  no  abfurdity  at  all  in  diat,  for  die  law  c 
Englandy  which  delights  in  certainty,  is  more  reafonable  dia* 
to  put  a  man  even  to  the  hazard  of  being  hurt  by  an  illegs 
writ,  either  in  his  liberty  or  his  freehold,  but  he  nuy  come  L 
and  take  advantage  of  it,  before  he  is  a£hially  aflFeAea  by  it. 

Thus  in  cafes  of  mfmrner^  where  there  is  an  original  ifll^ 
againfl  a  man,  or  a  bill  of  indifhnent  exhibited  againft  him,  \p 
a  wroilg  Chriftian  name :  if  proceedings  were  had  upon  fba 
writ  or  indifhnent,  they  could  not  finally  afi^  him.  If  h 
was  to  be  arreiled  by  procefs  upon  fuch  writ  or  indi&nent,  h 
might  have  an  aAion  of  trefpafs  and  falfe  imprifonment  againi 
the  officer ;  nay,  if  he  made  oppofition  and  killed  him,  it  woiili 
be  but  manflaughter,  Cro.Car.  371.  pLt*  But  notwithftand* 
ing  air  this,  to  prevent  any  poflible  danger  to  this  man's  liberq 
or  property,  though  he  could  not  eflFe^ually  be  hurt  by  it,  4m 
law  allows  him  time  to  come  in  and  plead  that  mijnomer  to  the 
writ  or  bill,  and  it  (hall  abate  for  that  reafon ;  and  the  defend- 
ant not  be  put  to  anfwer,  though  he  is  in  court. 


And  this  he  may  do  voluntarily,  without  (hewing  that  he 
brought  in  either  by  fummons  or  compulfion ;  only  faying,  that 
the  defendant  (fuppofe  J.  S.)  verfus  quern  the  plaintiff /«&>  ^fWf 
fuumj  ot  exhibuit  billamfuamj  per  nomen  Samuelisy  is  named  yiin 
and  not  Samuili  and  the  writ  (hall  abate. 

I  mention  this  to  (hew,  how  carefully  the  law  has  guarded 
die  fubjed  firom  receiving  injury  by  erroneous  proceedings  ;|,diat 
barely  upon  the  poffibility  of  his  being  affected,  he  may  come 
and  take  advantage  of  it,  and  avoid  thofe  proceedings,  widioul 
flaying  till  he  is  adually  hurt  by  them. 

And  if  he  may  do  this  in  mere  pcrfonal  actions,  much  more 
may  he  do  it  in  cafes  where  his  freehold  comes  in  que(Kon. 
And  that  it  does  in  this  cafe  ;  for  this  is  zfcire  facias  to  repeal  i 
grant  of  an  office  for  life,  and  confequendy  to  ouft  the  party  oi 
that  freehold,  and  for  that  reafon  has  fomething  in  it  of  the  na- 
ture of  a  real  adtion.  And  it  would  be  needlefs  to  mention, 
what  gteat  advantages  the  law  allows  to  defendants  in  real  a£Uoiu 
in  point  of  procefs  and  pleading,  in  order  to  fence  and  fecun 
the  freehold  of  the  fubjeA. 

Another  obje£Hon  was,  that  to  determine  this  writ  to  b< 
wrong,  would  be  to  overthrow  a  multitude  of  judgments  fincc 
the  union. 

II 


Hilary  Term  5  Geo.  157 

If  this  exception  depends  upon  the  fame  reafon  i^ith  that 
irfaich  was  taken  and  allowed  in  Perfehoufe^s  cafe  (as  I  have 
codeavotmed  to  (hew  it  does)  and  is  only  a  confequence  of 
tlie  rule  which  was  then  laid  down  $  then  if  the  precedents 
ibould  be  ihaken,  it  will  be  owing  to  that  judgment,  and  not 
to  the  judgment  which  we  contend  for  in  this  cafe. 

But  I  do  not  remember  ever  to  have  heard  that  argument 
allowed,  where  the  former  precedents  are  both  ways,  as  they 
are  in  this  cafe ;  and  beiides,  where  there  was  a  judicial  pre- 
cedent in  favour  of  the  exception.  For  more  mifchief  has  al* 
vajs  been  apprehended  from  fhaking  one  judicial  precedent, 
dan  a  huiidred  precedents  fub  ftlentio. 

I  take  it,  that  this  apprehenfion  of  danger  is  but  a  vain  ter- 
nr,  and  that  there  can  be  no  fuch  inconvenience  ^  for  that 
nkere  there  are  judgments,  this  exception  will  be  out  of  the 
csfe,  and  the  defe£t  cured.  Where  the  defendant  has  come  in, 
and  not  diallenged  the  exception,  but  pleaded  over  fome  mat- 
ter of  bar  \  that  is  a  waiver  of  it,  and  he  cannot  take  advan- 
tage of  it  afterwards  by  writ  of  error ;  according  to  the  rule 
"which  was  laid  down  by  Mr.  Juflice  G.  Eyre  in  the  cafe  of 
MWm  V.  Law^  that  an  appearance  will  help,  where  the  de* 
fauant  comes  in  and  pleads  to  ifliie,  and  does  not  challenge 
Ae  defed  of  the  writ. 

There  are  many  cafes,  where  want  of  challenge  of  the  party 
^  irO  cure  a  defied  even  appearing  upon  the  &ce  of  the  writ. 
is  in  debt  upon  fimple  contra^  againfl  an  executor,  which 
■  does  not  lie ;  3ret  if  he  pleads  to  it,  and  a  verdict  be  againft 
Ka,  he  (hall  not  take  advantage  of  it  \n  arreft  of  judgment, 
ffl^  writ  of  error.  Teh.  56.  i  Lev.  201,  261.  In  the  cafe 
ff  variance  from  the  Rigifievy  that  may  be  pleaded  in  abate- 
Bent,  but  if  the  defendant  waives  that  opportunity,  he  can- 
lot  take  advantage  of  it  afterwards.  And  fo  it  was  held  7r/», 
12  Am.  B.  R,  in  the  cafe  of  Skinner  v.  Newton. 

Bittle  replied  :  The  jurifdi<Elion  and  procefs  of  this  court 
widier  is,  nor  was  defigned  to  be  altered  by  the  union ;  for 
Aere  is  an  exprefs  refervaiion.  Though  if  there  had  not,  no 
kd)r  can  think  it  would  have  made  any  alteration  :  However,  it 
vas  thought  proper  to  declare  (b,  in  majorem  cautelam^  that  as 
to  aD  matters  concerning  England  the  ^reat  fcsj  (hould  be  ufed 
9s  it  was  before  the  union. 


Ubicunpti 


\ 
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tJbk4m^ui  finrit  genci^fly,  differ  from  istbuuftftff  fk^f-ti 
Mugiia  Mritsnwia.'  Ihe  lalcet  can  by  no  iitttndtnent  \m 
right,  but  the  f^rmet  miy,  ii<:e6nding  tb  tlKs  knowti  rute 

Precedents,  though  they  pafsy&*yafw//X  art  fur^ly 'fifTidem: 
of  the  forms  of  the  court.       And  thus  far  they  are  authoritie 
that  they  Ihew  it  was  not  thought  neceftary  to  alter  them,  icvher- 
in  10  Edw.   I.    tVaks  was  united  to,  and  beCirne  piirtel  ic 
the  dominions  o^  England  \  Mt  when  Calais  was  to  likdWifiS 
Two  or  three  precedents  mate  not  the  law  ag^tnft  a  muitm 
fude  to  thd  contrary.     39  M.  6.  .30.     4  £d.  3.  43.  d.  Lmq^ 
^«.  £.  4.  no.     It  was  Upon  the  ftrength  of  the  prtcedefltfiE^ 
that  the  cafe  of  Bewdly  was  refolved,  and  they  were  there 
up  in  oppdfition  to,  and  pte vailed  againft  the  expreK  W6I-ds 
the  a<ft  oi  Parliament. 

But  if  we  Qiould  admit  their  precedents,  yet  they  muft  ad- 
mit ours  too  \  and  then  they  being  both  ways,  either  k>rm  is 
good :  though  by  the  way  I  muft  obferve,  that  th^  -'forms  of 
the  Regt/ier  canno:  be  altered,  but  by  aft  of  Parliament. 

SijT  Jpfiph  Jefyll,  Matter  of  the  Rolh.  That  is  certatidy  fe» 
and  therefore  if  this  form  be  warranted  by  the  Re^j/hr  uA 
the  precedents,  I  think  nothing  can  be  ftronger.  This  court 
is  fiill  the  court  of  Chancery  of  Engitind ;  it  is  the  Greet  Soil's 
being  the  Great  Seal  of  Great  Britain^  which  OGcafiona  tte 
UUs  to  be  diredcd  to  the  Chancellor  of  Great  Britain. 

I  think  tht^re  wouM  have  been  no  claihing  of  jurifdi^idM^ 
if  the  fpecial  refer vation  had  beefi  omitted.  The  iqth  kttit\b 
h  a  covenant,  that  the  jurifiliftion  of  Sctftldnd  (hall  feimih 
notwithftanding  the  unibn;  and  as  it  preferves  the  fbnhtfjti^ 
rifdidlion  to  Scotbffd^  fo  k  excludes  the  En;^ijb  juriHiaiWi  frdAl 
extending  itfdf  thither. 

Parker^  Lord  Chancellor.  The  words  uhicun&uefuith  wefe  as 
large  as  poflible,  and  when  Calais  Was  part  of  England  ntight 
extend  to  that,  though  the  fubjeft  would  not  be  bound  to  ap^ 
pear  there.  But  when  you  go  to  explain  it,  it  muft.  be  right  * 
therefore  in  Magna  Britannia  is  certainly  wrong.  All  the 
powers  of  this  court  flow  from  the  Great  Seal,  which  though 
it  is  now  made  the  Great  Seal  of  Gf^at  Britain^  yet  the  aft- 
has  not  made  the  Chancery  fo.  The  powers  of  the  Chan- 
cery, as  a  court,  are  in  private  property  ;  and  the  articles 
excluding  that,  the  Chancery  as  a  court  of  private  property 

cannot 
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CQmot  be  there.  All  contempts  of  this  court  will  be  clifcharged, 
if  ^is  form  fhould  not  be  eftablifhed.  In  the  cafe  of  Bewdiy  I 
bought  the  objefiion  was  very  ftrong,  but  it  was  got  over  for 
Ac  nccelHty  of  the  thing,  and  not  barely  for  the  fake  of  unifor- 

liity :  Anci  this  cafe  and  that  arc  both  in  the  fame  reafon.  The 

defendants  muft  anfwer  over.     Rejpondes  oujier  agard. 

Dominus  Rex  verfus  Decan^  ct  Capitul*  Norwici. 

J§j^AND AMUS  to  admit  Dr.  Sherlock  to  a  prebend  of  the  Mandsmmsto 
^^^  cathedral  church  of  Norwich.     And  the  writ  fuggefts,  *<*nut  a  prebent 
ifat  Queen  Anne^  by  letters  patent,  26  Aprtlj  13th  of  her  reign,  ^^i^*  ^^ 
incorporated  Dr.  Sherlock^  then  matter  of  Catherine-hall  in  Cam-^  3  Bac.Abr.  53a, 
'  \e^  and  the  fellows  and  fcholars  for  ever ;  and  grants  that  ^*'*  »>• 
riicn  mafter  (naming  him)  fliould  fucceed  to  the  next  va-  4^.™"p.'^'®' 
^ancy  of  a  prebend  inNonvich^  and  his  fucceflbrs,  mailers  of 
^atberim-haii  after  him,  requiring  the  dean  and  chapter  to  afllgn 
%%mL  ftallam  in  chore  et  vocem  in  capitulo  prout  mos  ejL     Which 
'fetters  patent  were  confirmed  by  the  ftatute  12  4^n.  againft  laAnn.  ft.i, 
snomnriet.     And  one  of  the  prebendaries  being  now  dead,  this  ^* 
IS  the  firft  vacancy,  to  which  the  dean  and  chapter  are  required 
to  idmk  Dr.  Sherlock.     They  return,   that  King  Edward  the 
fixth,   by  letters  patent,  7  November^  firft  year  of  his  reign, 
titled  the  deanery  and  chapter  of  Norwich  into  a  corpbration, 
Md  endowed  die  church,  and  gave  them  perpetual  fucceflion. 
Tim  neither  he,  nor  Queen  Mary  or  Queen  Elizabeth j  ever 
made  any  ftatutes  for  the  government  of  the  coq>oration.     But 
King  Janusj  by  a  body  of  ftatutes  ordained,  that  as  often  as 
ihere  mould  be  any  vacancy,  the  dean  and  chapter  (hould  admit 
fack  perfon  as  the  King  (hould  nominate  under  the  great  feal. 
And  fiirtlMr  (which  is  the  claufe  upon  which  the  queftion  arifes) 
lint  none  iEould  be  admitted  to  be  dean  or  prebendary,  who 
before  was  prebendary  of  any  other  cathedral  church.     And 
tint  diefe  are  the  ftatutes  which  they  have  fworn  to  obferve. 
And  for  that  Dr.  Sherlock  is  dean  of  Chicheftery  and  a  pr'eben- 
darjrof.f^.  PauPsj  they  refufe  to  admit  him  ;  ct  ob  nuflem  aliam 
fnfom. 

Reevi  argued  that  the  return  was  iniufficicnt^  and  for  a  pe<r 
leo^ry  mandamus.  The  letters  patent  being  confirmed  by 
afl  of  pariiament,  we  are  now  as  it  were  upon  the  conftruSioi^ 
of  a  ftatute,  and  as  if  every  part  of  thofe  letters  patent  was  in^ 
CQiporated  into  the  body  of  the  ad.  And  as  fuch  it  is  of 
fcrce  enough  to  repeal  and  annul  all  former  ordinances  or  ufage^ 
contrary  to  or  inconfiftent  with  it.  So  that  whatever  queftion$ 
»i^t  arife  upon  the  letters  patent,  if  they  flood  barely  upoi> 
ihtii  own  ftren^^j  *nd  how  far  they  would  prevail  to  fet  alide 
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and  controul  the  local  ftatutes  of  King  Jamesj  will  be  intircly 
out  of  the  cafe. 

It  will  not  be  denied,  but  here  is  an  cxprefs  intention  to  unite 
the  mafterfbip  of  Catharine-hall  and  this  prebend  in  one  and  the 
fame  perfon  for  ever,  and  that  Dr.  Sherlock  is  to  be  the  firft  per- 
fon  in  whom  this  provifion  is  to  take  effedl.  But  what  thejr 
infift  upon  is,  that  he  is  a  perfon  incapable  to  enjoy  this  preb';n<l 
under  the  local  ftatutes. .  I  admit  he  is,  if  thofe  ftatutes  are  iim 
force,  which  I  have  {hewn  they  are  not.     But  then  they  fiiy,  oujt 
letters  patent  have  in  this  particular  affirmed  the  former  law,  for 
they  only  require  the  admiflion  to  be  prcut  mos  eft^  which  nus  is. 
mos  eccUJiae  the  conftitution  of  our  church,  and  that  conftitu- 
tion  obliges  us  to  refiife  any  perfon,  who  is  that  time  preben*. 
dary  of  any  other  church.     So  that  prout  mos  ^  is  as  much  as 
to  fay,  that  the  mafter  of  Catherine-hall  fhall  be  admitted,  if 
he  be  capable  according  to  the  conftitution. 

But  this  is  going  too  far,  if  we  conflder  where  thofe  words 
come  in.  The  letters  patent  fay,  that  Dr.  Sherlock  and  his  fnc- 
ceflbrs,  mafters  oi  Catherine-hally  (hall  be  hahiles  et  in  legecapaasj 
to  hold  and  enjoy  this  prebend,  and  upon  every  vacancy  wum» 
dantes  et  requirentes  the  dean  and  chapter  to  admit  them  accord- 
ingly, prout  mos  ejl^  in  the  ufual  form. 

The  oath  in  which  the  dean  and  chapter  are  bound  to  obferve 
the  former  ftatutes,^  is  of  no  force,  now  thofe  ftatutes  are  re- 
pealed. 

It  is  confiderable,  that  as  Dr.  Sherlock  is  the  firft  named,  if  he 
fhould  be  held  incapable,  whether  this  provifion  can  ever  take 
effe&j  and  whether  his  fucceflbrs  will  not  be  in  the  cafe  of  re- 
mainder-men without  any  particular  eftate.  No  body  can  take 
if  the  doiSior  cannot ;  and  muft  this  prebend  be  in  perpetual 
'  abeyance,  which  may  happen  to  be  the  cafe,  for  his  fucceilbri 
may  be  dignified  as  well  as  himfelf.  And  in  this  cafe  it  is  not 
denied,  but  that  he  is  mafter  of  Catherine-ball^  and  as  fuch  be 
is  intitled  to  this  prebend. 

Reynolds  Serjeant  contra.  We  do  not  in  this  cafe  debate  the 
validity  of  the  grant,  but  only  ofFer  to  excufe  our  non-admit- 
tance. Nor  do  we  rely  upon  the  words  prout  mos  eft\  it  is  but 
exprejjio  eorum  quae  tacite  infunty  and  when  the  office  is  given  to 
Dr.  Sherlock^  he  will  be  intitled  to  be  admitted  without  that 
claufe. 

Thi» 
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'this  is  a  common  appropriation,  and  by  it  all  the  local  jla« 
itcs  cxprcfsly  contradiSory  to  it  will  be  repealed,  as  if  they 
id  diiabled  crery  mafter  of  a  college,  and  tiieh  the  other  had 
Hne  and  faid,  the  mafter  of  Catharine-hall  {hM  be  preben- 
iiy.  But  what  I  contend  for  is^  that  the  fubfequent  pro- 
Eon  medUles  not  with  any  collateral  incapacities,  fuch  zt  Dr. 
vrkck  lies  nnder  by  bdlng  prebendary  of  another  church, 
ippofe  heihould  refufe  to  fubfcribe,  as  the  14  Car.  2.  c.  14. 
fiires  $  it  is  true  he  would  have  a  right  to  the  preferment 
;  mdtsr  of  Catharine^haU,  but  before  he  gets  pofleilion  of 
f  he  muft  remove  his  incapacity.  And  here  I  admit,  if  he 
ign  bh  other  prebend,  he  wiU  be  intitled  to  be  admitted, 
ft'dat  this  is  only  a  perfonal  diiability,  arifrng  from  his  own 
A,  Aem  which  he  may  free  himfelf  whenever  he  pleafes. 
Mfftfe  he  had  been  able  at  the  time  of  the  ftatute^  fo  as  then 
hi  local  ftatutet  would  not  be  affe<Sled ;  ihall  his  fubfequent 
MoqpHfeoe  of  a  prebend  amount  immediately  to  a  repeal  of 
ihe  fenner  provifion  ? 

As  to  die  office's  being  in  abeyance,  there  is  no  need  for 
dot  Dt.  Sherlock  is  intitled  whenever  he  renders  himfelf 
OfiflUe,  and  till  then  the  28  H.  8.  r.  1 1.  has  given  the  profits 
cf  vacant  benefices  to  the  next  incumbent. 

Reeve  replied'.     This  cafe  can  never  be  brought  within  the 
nk  of  legal  difabilities  by  a6l  of  Parliament,  where  a  man  is 
4liged  to  do  any  a(5t,  to  give  the  publick  fatisfatSlion  of  his  fuffi-         ^, 
dencyfor  the- office  he  is  to  be  admitted  to.     Curia  advifan 
nuSf.    And  afterwards 

frtH  C.  J.  delivered  the  refolution  of  the  court.  We  art 
iflof  opinion,  that  the  return  is  infufHcicnt,  and  that  there 
Mfiit  to  be  a  peremptory  mandamus.  Upon  the  firft  letters 
^Mitt  Joe.  I.  the  power  of  the  King  as  founder  is  reftrained, 
Md  4^  dean  and  chapter,  as  it  ftood  upon  thofe  ftatutes, 
■i^  well  refufe  fuch  a  perfon  as  Dr.  Sherlock.  And  fo  they 
light  upon  the  letters  patent  of  Queen  jlnjicy  for  fhe  having 
Mt  a  bare  right  of  nomination,  could  never  unite  the  canonry 
ifcif  to  the  mafterfhip  of  Catharine-hail.  They  may  per- 
Up  have  their  eScA  as  a  perpetual  nomination  ;  but  there  is 
BOOGcafion  to  determine  that  point,  fince  here  is  an  a£t  of 
hriiament,  which  has  confirmed  thefe  letters  patent,  and  by 
vhich  we  are  of  opinion,  the  canonry  itfelf  is  well  united  to 
Ike  mafterfhip  of  Catharine-hall.  And  it  not  being  denied,  but 
Dr.  Sherlock  is  mafter  of  it,  he  is  as  fuch  intitled  to  a  peremp- 
tory wumdamus* 

Vou  L  M  Pitton 
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Fiiflea^  where 
evidence* 

See  Barnard* 
k.  B.  243. 


Pitton  verfus  Walter.     At  Surrey  affixes. 

n£R  Pratt  C.  J,  The  bare  producing  the  pofiea  is  no.evi- 
^  dence  of  the  verdidl,  without  fhewing  a  copy  of  die  final 
judgment.  Becaufe  it  may  happen  the  judgment  was  arrefted, 
or  a  new  trial  granted.  But  it  is  good  evidence,  that  a  trial 
was  had  between  the  fame  parties,  fo  as  to  introduce  an  ai 
count  of  what  a  witnefs  fwore  at  that  trial,  who  is  fince  dead. 


Hrraldt  books 
evidence  of  a 
pedigree. 

talk.  2Sx. 


.  The  queftion  being,  whether  the  leflbr  of  the  plaintiff  was 
heir  at  law  to  him  that  laft  died  feifed ;  to  prove  the  pedigree^ 
the  Chief  Juftice  admitted  a  vifitation  in  i623>  made  by,  ibe 
heralds,  entered  in  their  books,  and  kept  :n  dieir  office,  to 
be  read  in  evidence :  He  alfo  admitted  the  minute  book  of  a 
former  vifitation,  figned  by  the  heads  of  the  feveral  fiiiiiili€% 
which  was  found  in  the  library  of  my  Lord  Oxford* 


>fc  ■■■ 
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5  Georgii  Regis.     In  B.  R. 

Sir  John  Pratt,  Knt.  Lord  Cliefjujice. 

Sv-  Littleton  Powys,  Knt.         1 

Sir  Robert  Eyre,  Knt.  >  Jufiices. 

Sir  John  Fortefcuc  Aland,  Knt.j 

Nicholas  Lcchmere,  Efquire,  Attorney  General. 

Sir  William  Thompfon,    Knt.   Solicitor  Ge^ 
neraL 


Between  the  Parilhes  of  Burclear  and  Eaftwoodhay. 

ON  a  Q>ecial  order  of  feiEons  the  cafe  was  ftated  for  the  Dercentof  a 
opinion  of  the  court.     That  Abraham  Hatchetty  being  ^PX^oW  to  a 
legally  fettled  in  the  parifh  of  Burclear^  about    i8  years  g"ei  h?m  "fee- 
.face  married  and  had  four  daughters.     About  eight  years  fince  dement. 
k  came  with  his  wife  and  children  into  EaJIwoodhay  as  a  cer-  c°f^*fs^^^  a 
tifioue-man.     Whilft  they  were  there,  a  copyhold  of  20  /.  per  Ran.  90.  * 
jnmtm  •  defcended  to  his  wife,  which  they  enjoyed  for  five  years  P*«  "i- 
till  her  death,  and  then  according  to  the  cuftom  of  the  manor  jcJ^cnt'  Ju*  \ 
it  defcended  to  the  eideft  daughter.     About  half  a  year  ago  t\\e  jurrender  by  th« 
nun  a(ked  relief  in  Eajfwoodhay^  and  thereupon  the  fcflions  fend  ^^'='.*  ^»^«'  *» 
him  back  to  Burclear.     Before  they  took  up  the  cafe  upon  the   "   *«**"»«• 
Ipecial  ftate  of  it,  an  objeftion  was  made  to  the  order  of  the 
two  juftices,  "  that  they  only  adjudge  him  likely  to  become 
."chargeable;*'  whereas  a  certificate-man  is  not  removable,, 
tin  be  becomes  actually  fo.     And  though  the  order  of  feilions 
(btes,  That  he  afked  relief  of  the  parifh  ^  yet  one  order  (hall 

M  2  not 
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not  be  made  good  by  another,  no  more  than  it  can  by  matter 
alleged  in  the  return.  To  which  it  was  anfwered,  that  if  the 
order  of  two  juftices  is  to  ftand  by  itfelf,  then  it  will  be  weO 
enough ;  for  it  is  a  general  order  of  removal,  wherein  no  notice 
is  taken  of  bis  being  a  certificate-man,  and  therefore  liiil) 
is  fujSlicient.  Befidcs,  tj;iat  order  is  intirely  out  of  the  cafe,  foi 
the  fpecial  matter  being  referred  to  the  cbiirt,  they  are  to  judge 
upon  that  only,  ^od  fuit  conceffum  per  curiam.  Then  it  was 
moved  to  quafh  the  fpecial  order,  becaufe  though  the  man  came 
into  Eajhwoodhay  with  a  certificate,  yet  the  enjojrment  of  th< 
copyhold  for  five  y^ars,  during  which  time  he  was  not  remov- 
able, had  gained  him  a  fcttlement  there.  On  the  odier  fide 
9  &  10  W.  3.  '^  w^^  ^^*^>  That  the  9  W  10  IV.  3.  c.  11.  having  provided, 
uiu  *^  that  a  certificate-man  (hall  not  gain  a  fettlement,  unleft  be 

takes  10/.  per  artnum^  or  ferves  a  parifh  office'- ;  and  thitl&eiiij 
an  explanatory  a£V,  which  is  not  to  be  explained ;  therefore  thu 
man  not  coming  within  either  of  thofe  cafes,  Was,  nbtWiflilfauid- 
ing  the  ddfcent  of  the  copyhold  to  his  wife,  removable  upon  hil 
becoming  a  charge  to  the  parifh.  Et  per  cufiatH:  Tlus*l^  no! 
an  explanatory,  but  a  new  law,  and  muft  therefore  reCdve  8 
liberal  conflrudtion.  The  exceptions  in  the  ftatute  prove  dlil 
cafe,  beiiig  a  cafe  more  reafoiiable  than  either  that  ate  itereii] 
mentioned.  If  a  certificate-man  by  taking  lo/.  per  anmm 
•gains  a  fettlement,  a  fortiori  fball  he  that  has  an  eftate  of  hii 
own,  efpecially  in  this  cafe,  where  he  does  not  come  to  it  by  wBi 
Saik.  514.         of  his  own,  (which  might  favour  of  fraud)  but  it  is*<^ft  tipon  hia 

by  the  z6i  and  operation  of  law.  If  he  that  ferves  a  pari(h  office 
gains  a  fettlement  upon  account  of  his  prefumed  ability,  witb 
greater  reafon  ihall  he  that  has  ability  of  his  own  viiiBle  to  all 
the  world.  It  has  been  already  adjudged,  that  any  other  perfon 
by  the  defcent  or  purchafe  of  a  freehold  or  cdpyhl^d,  or  byik- 
coming  intitled  to  a  leafe  for  years,  gains  a  fettlement ;  and  it 
cannot  be  fuppofed  the  Parliament  intended,  tb  put  a  certificate^ 
man  in  a  wbrfe  condition.  The  value  of  the  copyhold  is  itvt 
materia],  for  it  is  its  being  his  own  nlakes  him  hotremovabfe. 
A  man  muft  take  a  tenement  of  10/.  per  anmtm^  to  gain  a'fet- 
tlement ;  but  yet  he  may  come  to  fettle  upon  a  tenement  M4|ii 
own,  though  of  ever  fo  fmall  a  value.  This  man  tKe#9fMB 
being  for  five  years  irremovable  from  Eajkvoo'dhayj  has  -gdfM 
a  good  fettlement  there,  and  the  order  to  remove  hlm'-fiNHH 
thence  muft  be  quaflied. 


Atkv 
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Atkin  verfus  Barwick. 

/TnHE  plaintifF,  as   affignee  of  the  efFecb  of  Cripps   and  A  ddirrry  to  yf, 
t     ^amuy  bankrupts,  brings  trover  againft  the  defendants  u' J^^,';^':^',^' 
/qt  fcveral  parcels   of  filks.     And  upon   the  trial  a  cafe  was  c  .niiJcrat  on  i? 
fi^idc  for  the  opinion  of  the  court.  "°^  counter. 

mandabie,   but 
«-,,  ,       J    -      .  ^<=^s  the  abfo- 

Xhat  the  defendants  were  mercers  and  partners  in   London,  lute  property  in 
and  ufiially  dealt  with  Cripps  and  ^larmey  who  were  alfo  part-  ^'  ^^  '"^^^ree- 
ncrs^  Kving  at  Penryn  in    CornwaL      And  on  7  Aprils  ^T^S*  t"  -if .  Rep. 
the  dNcndants  by  their  order  fent  the  goods  in  the  declara-  353- 
radon,  and  gave  them  credit  in  their  books.     They  being  at  *°^<><*'43»- 
t&e  laine  time  indebted  to  them  for  other  goods.     1 8th  of  May 
fidlowing  Cripps  and  ^arme,  without  the  knowledge  of  the 
defendants,  fent  divers  filks  (the  fame  fent  down  in  jfpril)  to 
Mr.  Pemballffiv  at  Penryn  for  the  ufe  of  the  defendants.     June 
the  4t|i  Cripps  and  ^uarme  became  bankrupts.     June  the  6th 
Ac  J  wrote  a  letter  to  the  defendants,  fignifying  their  affairs 
yuat  in  a  declining  condition ;  and  thinking  it  not  reafonable, 
thcla|tp^u:cel  of  goods  (hould  go  to  fatisfy  their  other  creditors; 
dieft^foro  they  had  not  entered  them  in  their  books,  but  left 
iiffk  with  Penhallowy  who  had  orders  to  deliver  them  to  the 
defendants,     yune  the  gth  a  commiflion  of  bankruptcy  ifTucd, 
and  the  efieds  were  ailigned  to  the  plaintifF.     June  the   1 3^1 
the  deffndants  received  the  letter,  which  was  the  firft  notice 
thfjE  had  of  the  delivery  to  Penhallowy  and  as  foon  as  poiTible 
i^  iignified  their  confent  to  take  the  goods  again. 

iuvi  pro  querente.  The  bankrupts  had  undoubtedly  a  good 
property  in  the  goods  by  the  falc  made  the  7th  of  April.     "I'hat 
k  %  point  I  need  not  labour.     But  the  queftion  now  to  be 
coofioeied  is,  whether  any  thing  appears,  to  diveft  that  pro- 
Bffty,  before   the  aft  of  bankruptcy.      I  (hall   maintain   the 
O^anVc  of  this  queftion.     The  goods  it  is  true  were  deli- 
^cd  for  the  ufe  of  the  defendants,  but  that  delivery  was  with- 
out their  knowledge.     They  were  not  obliged  to  accept  them, 
mA  therefore  before  acceptance  the  property  could  not  be  al- 
tped,  and  the  bankrupts  might  have  countermanded  that  de- 
hrcry.     If,    inftead  of  fending   them  to  Pcnhallowy    they  had 
kept  them  in  their  own  hands,  till    an   anfwer  to  the  letter  ; 
would  that  have  altered  the  property  ?  Certainly  it  would  not. 
This  letter   can    amount  to    no  more  than  a  propofal,    and 
Aercfore  the  fubfequent  confcnt  (if  it  has   any  retrospect)  can - 
<^  have  relation  to  the  time  of  the  propofal,  which  v.-as  two 
^ys  after  the    aft:  of  bankruptcy.      Though    the   delivery  is 
ft^  to  be  to  the  iifc  of  the  defendants,  yet  it  does  nor  ap- 
I«ar  to  be  in  fatisfaftion  of  the  precedent  debt ;  fo  there  is  no 

M  3  con- 
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confideration,  and  then  the  delivery  is  fraudulent  as  to  ere* 
ditors.      I  Mod,  76. 

Darnall  Serjeant  contra.  By  the  delivery  to  PenhaUow  Htv^ 
property  was  altered  before  acceptance,  and  the  bai;ikrupt 
could  not  countermand  it;  for  there  was  a  good  confident* 
tion,  vi%.  in  fatisfiadion  of  the  debt ;  and  this  is  explained  bj 
not  entering  it  in  their  books,  and  their  unwillingnefs  that  the 
other  creditors  fliould  come  into  an  average  for  thefe  goods. 
This  does  not  take  eifedt  as  a  gift,  but  as  a  fatis&dion,  and 
therefore  not  countermandable.  Dy,  49.  a,  7.  RolL  Rep*  39. 
-  2  Leon,  30.  And  fmce  it  cannot  be  countermanded,  the  pcr- 
fon  to  whcfe  ufe  they  were  delivered,  has  an  abfolutc  pro* 
perty  in  them,  till  difagreement.  i  RolL  Jbr,  32.  pi:  13; 
Sty,  296.  JTe/v.  164.  Cro.  Jac.  667.  Here  was  no  difagree- 
ment, but  as  fpeedy  a  confent  as  poffible. 

Reeve,  An  accord  executory  is  no  fatisfadlion,  before  it  i$ 
executed.  It  is  admitted  that  a  delivery  without  confideration 
may  be  countermanded,  and  I  infift  this  is  fuch ;  for  the  pre- ' 
cedent  debt  is  not  merged,  becaufe  the  party  could  not  plead  this ' 
re-delivery  in  bar  of  any  ^£tion  for  the  value  of  the  gobds^ 
unlefs  they  adually  were  returned  to  the  perfon  who  foU 
th^m,  or^  he  fignified  his  confent,  which  was  not  done  before 
the  2lA  of  bankruptcy  committed. 

C.  J.  The  queftion  is,  whether  by  the  delivery  to  PenhaU  ^ 
lowy  without  more,  the  property  was  altered  5  for  if  that  deli- 
very was  countermandable,  then  the  a<fl  of  bankruptcy  intef- ' 
vening  before  any  affent  of  the  defendants,  will  prevent  the 
property  from  vefting  in  them.     I  think,  upon  the  circum- 
ftances,  that  there  appears  a  fufficient  confideration  to  toll  a 
fubfequent  power  of  countermanding,  and  that  this  delivery  [ 
was  in  fatisfa^ion  of  the  debt.     It   is  true  the  bare   delivery 
will  not  extinguifh  it,  becaufe  he  had  a  power  to  diflent ;  but ' 
» Ven.  198.        yc^  according  to  But/er  and  Baker\  cafe  in  the  3d  Report^  the 
Show.  Cd,  Pari,  abfolute  property  paffesf  fubjedl  to  a  difagreement  by  one  of 
l^*k  6  8  ^^^  parties  :  The  contraft  does  not  ftand  open  till  agreemeot, 

Thompfon  v.     but  is  compleat,  unlefs  there  be  an  adhial  difagreement.     T^* 
L#«ch.  confequencc  of  all  this   is,  that  the  delivery   to  PenhaOoW  to 

the  ufe  of  the  defendants,  being  before  the  aft  of  bankruptcy, 
and  founded  upon  a  good  confideration,  transfers  the  abfolute 
property  to  them,  it  being  flated   that  they  never  difagreed«. 


y. 


Poivys  J,  accord\ 

Eyre],  All  thefe  cafes  go  upon  the  diftinftion,  where  Ale 
delivery  is  with  and  without  confideration.  Dy.  49.  If  with 
confideration,  and  the  delivery  is  of  money,  debt  lies. 
3^A'«73>24»     z  Cr^.  687.     Rafl.  159.     If  of  goods,  trover. 

I  Bul/l.  68. 
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tSti^.  68.  The  precedent  debt  is  a  fufEcient  condderation, 
and  it  vefts  before  notice ;  for  it  being  to  his  benefit,  fi  difagree* 
mtnt  (hall  not  be  prefumed. 

FffrteJciaJ.  Property  by  our  law  may  be  divefted,  without  an 
idual  delivery ;  as  a  horfe  fold  in  a  ftable.  But  it  is  otberwife 
bfthe  civil  law.  A  general  bailment  alters  no  property,  but 
this  is  not  fuch.  It  cannot  be  taken  for  a  refale,  for  defe<^  of 
contrad ;  but  it  is  properly  a  payment  in  fatisfa<5lion.  It  is  moft 
leafonable  to  apply  it  to  difcharge  the  debt,  and  not  as  a  gift  ^ 
for  a  man  is  jufl:  before  he  is  kind :  And  iince  he  paid  it  in  fatis- 
bSdon^  we  will  intend  an  acceptance^  till  the  contrary  appears. 
Judicium  pro  deftndentibus. 


Bradfbaw  verjiis  Mottram. 

THE  plaintiff  brought  a  yw  tarn  upon  the  ftamp  aft  againft  I-cww  top^^ 
the  defendant,  for  marrying  without  licence ;  and  had  tl^Jfa/^^hdli. 
Urn  in  execution,  where  he  had  lain  fome  time.     And  now  fentUnu 
Ytfrif  cited  the  18  Eliz.  c.  5.  §.  3.  and  produced  an  affidavit  of 
the  poverty  of  the  defendant,  and  had  the  leave  of  the  court,' 
dut  the  plaintiff  might  compound  with  the  defendant. 


Dominus  Rex  verfus  Saunders. 
yH)RKE  moved  for  leave  for  the  coroner  to  take  up  the.  Le«^«  ^  tike 


body,  and  take  a  new  inquifition,  according  to  2  Sid.  101.  ^pJ^^^^L^^^. 
Sdk,  3yy.  which  was  granted ;  and  it  was  faid,  the  coroner  ^rii. 


<^ouldnot  do  it  without  leave  of  the  court. 


Hudfon  et  ux*  verfus  Afii. 


^  Nili  prius  in  Middlefex,  coram  Pratt,  C  J,  dc  B,R. 

THE  plaintilTs  wife  was  taken  up  by  warrant  of  a  juflice  Cooftablefwlth 
of  peace,  for  afTaulting  the  overfeer  of  the  parifh,  and  »n  *«^'*»*  ^•^'^ 
afifting  to  the  efcape  of  a  woman  delivered  of  a  baftard  child. 
Wbtn  fhe  came  before  the  juflice,  (he  could  not  find  bail ;  but 
athcr  rcqueft  he  gave  leave  for  her  to  lie  that  night  at  the  con- 
flable's  hoij^fe,  in  order  to  get  bail  againfl  the  morning.    Then 
one  on  her  behalf  demanded  a  copy  of  the  commitment,  which* 
not  being  delivered,  an  action  was  brought  upon  the  habeas  cor^. 
tuszSt.  .  Et  per  Pratty  C.  J.  The  queftions  arc  two,  whether 

M4  the 
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die  defendant  be  an  officer^  and  whether  the  plauidff^  mk 
was  detained  by  virtue  of  any  warrant  within  the  meaning  oC 
die  ftatute.  As  to  the  defendant  there  is  no  doubt  but  a  cofW 
ftable  is  within  the  aft,  but  I  do  hot  think  this  aftion  well 
brought.  For  the  woman  was  not  in  his  cuftody  by  virtue  of 
any  warrant ;  what  warrant  there  was,  was  only  to  bring  her 
before  the  juflice,  and  that  was  fully  executed  by  fo  ixAxxg  j  and 
(he  time  (he  (laid  at  the  conftable's  after  that,  was  not  by  virtiia 
of  any  warrant  or  commitment,  but  at  her  own  con&nt  aii4 
defirc,  to  remain  under  a  voluntary  cuftody  :  Neither  is  thi«  % 
cafe  within  the  mifchief  of  the  ftatute  w'hich  was  indefinitll 
'  ^  Commitments,  The  plaintiff  was  called.  Then  the  defendant 
moved  for  treble  cofts,  being  a  conftable.  But  the  Chief  JijiJ- 
tice  would  not  certify,  becaufe  this  cuftody  Was  hot  in  execuUOfli 
of  his  office. 

Tremain*s  cafe.     In  Cane*. 

Infant.  TOEING  an  infant,  he  went  to  Oxford^  contrary  to  the  or-« 

AauR^*^»i.    *^  ^^^  °f  ^*^  guardian,  who  would  have  him  go  to  Gnv* 
pi.  171.  '    •  *  bridge^     And  the  court  fent  a  meffenger,  to  carry  him  from 

Oxford  to  Cambridge.  And  upon  his  returning  to  Oxford  there 
went  another,  tarn  to  carry  him  to  Cambridge^  quam  to  ke^ 
him  there. 

Turner  verfus  Trilby.     At  Guildhall. 

Whatneceffarict    T) E R  Prfitt,  C.J.    Neceflaries  for  an  infant*s  wife  arenece£» 
to  charge  infant.  X^   farjes  for  him  ;  but  if  provided  in  order  for  the  marriag|i^ 

he  is  not  chargeable,  though  fhe  ufes  them. 


The  Eaft-India  Company  verfus  Atkins.     In  Canc\ 


Where  a  man 
fubmits  to  be 


MR.  Vernon  pro  defendente^  in  maintenance  of  the  plea. 
This  bill  is  brought  by  the  Eaft-India  company,  for  a 
matters  which  ""Covery  of  a  private  trade,  fuggefted  to  have  been  earned  oa 
will  be  penal  by  the  defendant  and  the  other  fupercargoes  of  the  Strkiger 
wlUoit^iS!'^  galley,  which  was  fent  by  the  company  in  the  year  1715,  upoa 
pofe.  '     a  voyage  from  hence  to  Canton  in  China^  and  thence  to  xfii^ftb 

S.C.Com.Rtp.  to  England^ 
347« 

They  firft  offer  to  waive  the  penalties  and  forfeitures  that  hm 
might  incur  by  fuch  difcoverjr  j  and  then  they  ftrengthen  themM 
felves  by  a  covenant  entered  mtp  by  the  defendant,  by  which  IMI5 
obliges  himfelf  to  anfwer  to  any  bill  to  be  brought  againft  hint 
for  any  difcovery  in  any  court  of  equity,  and  not  to  plead  the 
acts  of  Parliament,  which  inili^  thofe  penalties  and  forfeiturea. 

Aa 
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M  to  Aeir  waiving  all  penalties  and  forfeitures  ifrfiich  mig^ 
incurred  by  the  defendant  by  fuch  difcovery,  we  a^tprebend 
it  not  in  tbe  power  of  tbe  plaintiffs  to  indemnify  us  againft 
dicm.     Therefore  I  muft  take  notice  what  difcovery  they  pray^ 

They  charge  diat  the  defendant  and  the  other  fupercargoes 
mgieed  to  receive  on  board  feveral  goods  from  dbe  Thurflon  gal- 
ley :  That  for  that  purpofe  the  Stringer  and  the  Thurjion  failed 
together  to  die  Downs^  where  the  Stringer  took  on  board  fuch 
goods  as  had  been  agreed  upon.     That  having  fo  done,  theji 
^roc^eded  to  Canton^  where  they  in  a  private  manner  difpofed 
«f  thofe  goods,  and  with  the  produce  of  them  bought  another 
argo  of  goods,  which  they  put  on  board  the  Stringer:  That 
Aey  appointed  die  Thurflon  pink  to  meet  them  in  their  return ; 
Wt  fiiiltng  in  diat  deiign  they  touched  at  Lijbon^  and  diere  fent 
»wiy  feveral  parcels  of  thefe  private  goods :  And  other  part 
was  put  on  board  the  Succefs.     And  after  all  this  they  met  with 
the  Lemman  at  fea,  on  board  which  they  put  the  remainder  of 
the  goods,  and  they  were  fent  to  Holland. 

We  af^rehend,  if  we  are  bound  to  anfwer  this  charge,  we 
Aall  be  fubjed  to  all  the  penalties  appointed  by  the  aft  9  /i^.  3,  9  ^-  S-  «•  44* 
which  are  lofs  of  the  (hip,  goods  and  double  value ;  and  alfo  6  Ana  c  3* 
of  6  j6a.  againft  breaking  bulk.  By  the  aft  9  ff^.  3.  three 
fourths  of  the  forfeitures  are  given  to  the  company,  and  fo  far 
Mthat  goes  perhaps  they  may  waive.  But  the  other  fourth  and 
the  flup  and  the  double  value  they  have  no  pretence  of  a  right 
to,  or  power  to  waive,  that  being  given  to  the  informer.  There- 
fcfe,  to  give  fome  colour  to  this  offer,  there  is  an  allegation  in 
Ae  biH,  that  the  company  is  become  the  informer,  and  fo  diey 
^f  waive  the  whole  penalty. 

To  this  it  was  objefted  the  laft  dme,  that  although  it  is 
deged  that  they  have  informed,  yet  it  is  not  fet  out  where  or 
when  they  informed,  or  for  what  goods.  If  they  would  have 
enabled  themfelves  as  informers,  they  ought  to  have  (hewn  the 
ubnnadon,  and  that  it  related  to  thefe  goods,  and  thefe  fafts 
dttrged  in  the  bill.  The  plaintiffs  were  fo  confcious  of  that, 
tl)it  when  a  perfon  on  behalf  of  the  defendant  went,  in  order  to 
kiTc  a  fight  of  the  information,  and  to  fee  whether  the  company 
lad  a  power  to  make  fuch  an  offer,  he  was  denied  a  fight  of 
it.  Therefore  we  think,  that  ought  to  be  laid  out  of  the  cafe, 
^  by  confequence  their  waiving  the  forfeiture  will  go  for 
aoching. 

As  to  die  penalties  in  6  jfnn.  againft  breaking  bulk,  by  which 
it  is  enafted,  that  all  goods  to  be  laden  in  the  Eqfi  Indies  fliall 
W  brought  to  fome  port  of  Great  Britainy  and  there  unladen, 

and 
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and  ibid  by  the  company  at  a  publick  fale  by  inch  of  candle: 
The  penalty  is  forfeiture  of  the  value  of  the  goods,  one  mckitf 
to  the  crown,  the  other  to  the  informer  or  feizor.  And  they 
do  not  pretend  a  title  to  that  forfeiture.  1 

They  endeavoured  to  evade  that  ad,  by  (ajring  it  retpeded 
the  company  only,  but  not  thofe  that  traded  privately.  But 
furely  that  cannot  be  the  intent  of  the  a£l,  that  when  thofe 
who  are  licenced  to  trade  to  the  Ea/i  India  are  liable  to  thefe 
penalties,  he  that  trades  in  a  dandeftine  manner  (hall  be  in  % 
better  cafe.  But  to  put  that  out  of  difpute,  upon  reading  the 
words  6  Ann.  it  is  enacted,  ^*  That  all  gbods  which  fhSl  bq 
laden  in  the  Eaji  Indies  upon  any  (hip  or  veflel  belonging  ID 
any  of  her  majefty's  fubjc£ts  widi  intent  to  -be  tranfported^ 
*'  fhall  be  brought  to  fome  port  of  Great  Britainy  and  there  be; 
*^  unioaden ;  upon  pain  of  forfeiture  of  all  fuch  goods,  one 
*'  moiety  to  the  queen,  and  the  other  to  the  informer.*'  So 
that  if  the  defendant  flxould  be  forced  to  make  this  difcoveryu 
he  muft  be  liable  to  the  forfeitures  in  that  a6t,  and  the  waiver, 
of  the  plaintiffs  will  not  fave  him  harmlefs. 

Taking  that  to  be  fo,  we  apprehend  we  are  in  the  common 
cafe,  that  no  court  of  equity  will  compel  a  defendant,  to  iet 
forth  any  thing  that  will  fubjed  him  to  penalties.  'But  00 
the  contrary  a  court  of  equity  relieves  againfl  forfeitures* 
The  plaintiffs  being  aware  of  this,  have  infifled  upon  a  cove- 
nant, they  have  got  the  defendant  into,  that  he  would  at  hit 
return  to  England,,  if  required,  anfwer  upon  oath  to  fuch  bil{ 
as  (hould  be  brought  againft  him  for  a  difcovery,  and  not  demur! 
or  plead  in  bar:  And  the  company  agree  to  waive  the  foi'^ 
feitures,  and  accept  of  their  damages,  which  amount  tO90iL 
per  cent,  and  are  as  much  as  the  forfeitures. 

This  is  the  firfl:  of  the  kind  that  has  come  into  a  court  of 
equity,  and  if  it  (hould  be  admitted,  may  be  of  dangerous  con- 
fequence.  I  would  obferve,  that  w^  are  not  plaintiffs  to  be  re- 
lieved againft  this  covenant,  though  the  manner  of  obtaining 
it  is  extraordinary.  After  thefe  gentlemen  had  been  taken 
into  the  company's  fervice,  and  had  prepared  every  thing  for 
their  voyage ;  then  they  mufl  execute  this  covenant,  or  elfe  be 
difcharged.  Thefe  are  hard  terms  to  be  put  upon  any  man, 
but  it  is  virhat  the  company  has  praclifed.  Then  they  are  alifa 
to  contraft,  upon  what  terms  they  are  to  receive  their  wages  j 
and  though  they  go  upon  a  trading  voyage  from  port  to  port, 
and  deliver  their  loading ;  yet  there  is  a  covenant,  that  if  the 
(hip  mifcarries  in  her  return,  they  are  to  lofe  their  wages. 
This  covenant,  as  often  as  it  has  been  brought  in  que(Uon, 
has  been  fet  afide« 

.    Thi 
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The  next  diing  I  would  obferve  is,  the  confideration  given  to 

Aefe  people  for  entering  into  this  covenant,  which  is  an  un- 

(tertaking  on  die  company's  part,  that  they  fhall  not  be  fubjeft 

to  any  forfeitures  or  penalties.     That  feems  to  be  the  confide- 

/adon.*    But  that  is  an  undertaking,  which  the  company  can- 

n6t  pretend  to  make  good.     And  then  the  covenant  is  without 

cciifideration. 

Befides  if  die  plaintiffs  are  to  have  any  benefit  of  this  cove- 
nant in  a  court  of  equity,  it  muft  be  by  praying  a  fpecifick  per- 
Rsrmance  of  it.  And  there  is  always  a  difference  taken,  between 
»  circumflance  of  fraud  in  order  to  fet  aiide  a  covenant,  and 
wbere  there  is  room  to  decree  a  fpecifick  performance  of  it. 

It  is  objeded  that  a  man  may  waive  any  benefit  the  law  gives 
Inm,  and  enter  into  an  agreement  for  that  purpofe.     To  this  I 
anfwer,  Thofe  agreements  have  always  been  ill  looked  upon  in 
a  court  of  equity.     Where  a  man  gives  a  mortgage  on  his  eftatc^ 
with  a  covenant  not  to  bring  a  bill  to  redeem ;  it  cannot  be  pre- 
tended, but  that,  notwithflanding  fuch  covenant,  he  may  bring 
ittsbill,  and  the  court  will  decree  a  redemption.     Nay  though  he 
confirms  it  with  an  oath,  fdr  fo  far  Mr.  Sttjiead  went  as  to  take 
an  oadi  from  the  mortgagor,  and  yet  in  that  cafe  the  court  decreed 
aTedemption.     Where  a  man  borrows  money  upon  a  mortgage, 
and  covenants  that  if  he  doth  not  pay  the  interefl  yearly,  fuch 
\sssnSt  fhall  carry  interefl;  this  feems  to  be  a  reafonable  com- 
peniktion  to  the  party,  for  being  difappointed  of  the  receipt  of 
kisintereft.     And  yet  a  court  of  equity  will  relieve  againfl  fuch  a 
covenant*     Though  the  party  that  enters  into  thofe  covenants, 
majbe  faid  as  much  to  forfeit  or  waive  the  benefit  of  a  court  of ' 
c^ty,  as  we  have  done  in  this  cafe. 

We  apprehend  the  covenant  to  be  of  an  extraordinary  nature. 
It  is,  that  a  man  (hall  not  make  part  of  his  defence.  That  when 
be  comes  before  the  court,  he  fhall  not  fet  forth  the  truth  of  his 
cafe.  Indeed  in  a  covenant  to  fuffer  a  common  recovery,  there 
iian  agreement  what  defence  the  parties  fhall  make;  but  was  it 
ever  known  in  a  court  of  equity,  that  a  covenant  to  ftrip  a 
man  of  his  defence  was  allowed  ?  If  you  can  abridge  a  man  of  one 
part  of  his  defence,  why  not  of  the  whole  ?  If  this  is  good,  it  may 
be  carried  furdier,  and  you  may  have  a  covenant,  that  if  a  biu 
be  brought,  the  defendsuit  fhall  appear  and  make  default,  and 
tbe  biU.be  taken  pro  confejfo.  And  that  will  be  a  new  flep,  and 
it  will  conqcrn  ^  ^ourt  pf  equity  to  withftand  all  fuch  attempts 
astiiis. 


The 
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The  covenant  is^  that  he  ihall  not  pload  the  penalties  and 
forfeitures ;  but  what  if  he  does  plead  ?  Is  the  court  to  paip 
over  that  part,  where  he  has  pleaded  them  ?  Will  the  court  u^ 
on  an  allegation  of  fuch  a  covenant  pais  oyer  t^  merits  of  a^ 
caiife?  No  truly^  they,  yfUl  raiJier  go  into  them,  ia  abhorreDiQe 
oif  iucb  a  prai^ce.  .  * 

We  cannot  apprehend  of  what  weight  this  covenant  is  in  a 
court  of  equity.  W^  do  not  know  what  a  court  of  equity  has 
to  do  with  a  covenant,  unlefs  it  be  executory  i-  there  a  ma% 
n^iay  come  to  have  a  ^cifick  perfoifmance  of  it:  But  can 
tbey  pray  a  fpecifick  performance  of  this  covenant  i  H^  haS; 
covenanted)  hie  will  not  plead,  and  yet  he  has  pleaded,  la 
there  any  thing  executory  in  this  ?  They  may  take  what  advan- 
t^e  they  can  of  this  CQvensMat  at  law^,  but  a  court  of  eqioty 
will  add  no  ^^eight  to  it,  ei[{>eciaUy  when  it  is  tp  fubje^  a^  ii\aa 
t^  a  penalty,  contrary  to  thfi  bufineft  and  intent  of  a  court  or 
'    equity^  which  is  to  relieve  agaioft  penalties  and  forfeitures. 

The  rule  in  equity,  that  no  defendant  (hall  be  compeUed  tOi 
fubjefk  himfelf  to  penalties  and  forfeitures,  is  founded  on  a^ 
tural  right  and  juiVice.  It  is  a  rule  that  has  been  obibrved  ilk* 
violably  without  exception  till  this  attempt.  Therefiore  as  WB. 
cannot  be  acquitted  by  the  company  from  thefe  forfeitures,  i(t 
would  be  a  monftrous  thing  for  a  court  of  equity  to  /make  u* 
liable  to  them ;  and  the  rather  in  this  cafe,  becaufe  it  is  mak*i 
ing  a  fhrain,  upon  an  allegation  of  the  company,  and  barely  upM 
an  apprehenfion  that  they  have  been  injured  by  the  H^»fr*iH^Ti^t 
Whereas  it  appears  by  the  pleadings,  that  they  nevec  had  a 
better  voyage  or  more  profitable  return,  for  tliey  made  aopifc 
per  cent,  profit. 

They  furmife,  that  the  goods  put  on  board  the  Stringtr  galley 
by  the  defendants  were  of  great  value,  and  that  their  tonnag4 
would  amount  to  a  great  fum  ;  whereas  it  appeared  upon  the 
furvey,  when  the  fhip  arrived  in  the  river,  that  fhe  was  Aill 
loaden  with  the  company^s  goods.  So  that  their  whole  com- 
plaint feems  to  be  conje6hiral  and  groundlefs,  and  has  no  oaA 
to  fupport  it:  Or  if  there  was  any  real  ground  for  it>  the 
plaintiffs  may  have  their  remedy  at  law.  We  do  not  come 
into  this  court  to  be  relieved  againfl  this  covenant ;  but  for 
the  plaintiffs  to  take  from  us  our-  lawful  defence,  and  thereby; 
to  fubjeft  us  to  forfeitures  and  penalties,  there  is  no  ground  for 
it;  and  dierefore  we  hope  our  plea  fhall  be  allowed. 

Sir  Thomas  Powys  contra.  In  order  to  remove  the  prejudice 
which  the  defendants  have  endeavoured  to  bring  the  companj 

under. 
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snider,  bjrrqJrefenung  them  as  impofing  or  requiring  a  very 

c^rtraordihary  covenant  from  them,  I  would  obferve,  that  the 

^md  9  ff^,  3.  his  eftabliihed  an  oath  to  be  taken  by  members 

of  the  company,  that  thciy  will  not  fend  to  the  Eaft-Indies  any 

goods  for  dieir  private  account,  contrary  to  that  a6l.     So  that 

-"we  are  upon  an  2j8t  of  Parliament,  and  the  covenants  the  com- 

•(May  takes  from  their  fupercargoes,  is  in  purfuance  and  execu- 

^'^ion  of  that  a4^  ;  and  there  is  nothing  charged  in  this  bill  but 

'what  is  forbidden  by  that  a<3 ;  for  we  aik  them,  Did  not  you 

^zzrry  more  goods  than  the  company  allowed  ?    Did  you  not 

-^wiien  you  went  out  make  an  agreement  with  the  Thur/lon  galley, 

'^       Qit  fhould  at  iiigh  fea  lay  on  board  fuch  and  fueh  goods  i 

fo  go  on  with  the  feveral  parts  of  the  fraud. 


Vcm  as  to  the  outward  ¥<qrage,  the  a£l  of  Parliament  infliAs 
.pendtey,  and  oiily  forbids  all  other  ^perfons,  except  fuch  as 
\>j  diat  ad  may  trade,  their  fervants  or  agents.  .  The  de- 
fendants are  the  agents  of  thofe  perfons  who  may  trade  thither, 
•«uiii  not  within  the  defcription  of  thofe  who  are  by  that  zA 
'CabjeAod  to  penalties  for  exporting  goods  to  the  Eiifi'India. 
Theitfome,  as  to  the  outward  voyage,  they  are  not  within  any 
-cf  the  psaakies  of  that  ad. 

^Bmt  (apfbfe  diefe  men  (hould  not  be  -taken  (with  refpeft  to 
tmnb£d6ns)  to  be  agents  to  the  company,  but  to  be.peiw 
-fcbs  ^Within  the  a(£i;  yet  by  this  a£l  three  fourths  of  the  for- 
!feilurestaei  given  to  the  company,  and  the  other  fourth  to  the 
Mbrnaer ;  "and  the  company  having  become  informers   are  in- 
lidtd  to  it :  And  it  is  fo  charged  in  the  bill,  tliat  no  informa- 
tion having  been  brought  by  any  other  pcrfon  for  the  forfeitures, 
die  company  have  pre^rred  one  in  the  Kxchequer. 

If  Aat  be  fo,  we  have  three  fourths  by  the  udl,  and  the  other 
ibilrth  as  informers,  and  fo  may  waive  all  the  forfeitures.  And 
'tutti  we  are  in  the  common  cafe  of  a  man  that  fues  for  tithes, 
'iieinty*\vtive  ^e  forfeiture,  and  bring  a  bill  for  a  difcovery. 
'*8o  a  man  may  waive  the  penalties  in  the  ftatute  and  have  a  dif- 
eerery  "what  -timber  has  been  cut.  We  therefore  apprehend, 
that  as  to  the  outward  bound  voyage  we  have  a  right  to  call 
them  to  an  account ;  and  if  fo,  they  muft  anfwer  a  great  part  of 
ear  cafe^  Ipirhich  is  all  the  tranfa£lion  relating  to*  this  fraud> 
fnxn  die  time  of  their  entering  into  our  fervice,  till  their  return. 
'And  yet  the  plea  is  general,  and  covers  the  whole>  as  well  the 
Otttw^  as  the  home  bound  voyage. 

The  home  voyage  fells  under  another  confideration.  For  the 
htute  6  Jnnae  takihg  notice,  that  there  had  been  great  frauds 
ia  breaking  bulk,   it  provides  that  thofe  who  offend  in  that 

manner 
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mai\ner  Ihall  forfeit  the  fhip  and  goods ;  one  moiety  to  the  ta 
former,  and  the  otiber  moiety  to  the  crown.  And  that  ftand 
upon  the  point  of  the  covenant  that  has  been  fpoken  to,  who 
ther  a  man  may  not  agree,  that  he  will  not  commit  a  fraud. 

As  to  the  cafe  of  a  mortgage,  it  is  in  its  own  nature  re 
deemable,  and  a  covenant  contrary  to  the  nature  of  it  fhal 
not  be  allowed.  But  may  not  a  man  covenant  diat  he  wi] 
not  difturb  a  purchafer  ?  This  covenant  is  only  to  prevent  t 
fraud,  and  detedl  it  if  committed. 

t 

And  this  agreement  is  upon  a  good  confideradon,  for  it  i 
the  foundation  upon  which  the  defendant  is  let  into  fo  conft 
derable  a  profit.  The  confideration  of  the  covenant  is,  diai 
the  company  allows  them  thofe  profits  mentioned  in  the  bill 
fo  that  it  is  both  a  lawful  covenant,  and  for  a  valuable  con* 
fideration. 

Then  it  is  a  covenant  that  goes  along  with  a  truft,  whid 
no  man  would  put  in  another,  \vithout  a  power  to  come  to  tiM 
knowledge  how  it  is  difcharged  ;  for  thefe  dealings  lie  in  thi 
knowledge  of  the  defendants  only,  and  cannot  come  to  tlM 
knowledge  of  the  company,  without  a  difcovery  from  the  de- 
fendants. It  is  a  truft  to  be  executed  on  board  a  ihip,  and  at 
fea  i  and  therefore  necefTary  to  be  guarded  by  fome  rcsafonaUc 
provifion.  It  is  not  like  a  covenant  to  have  intereft  upon  iii- 
tereft,  (or  a  man  has  a  recompence  by  fimple  intereft.  And 
intereft  upon  intereft  is  what  die  law  will  not  allow  of.  Bui 
this  covenant  does  not  hinder  any  man  of  his  rights  but  qii1| 
prevents  a  fraud. 

It  is  faid  a  man  has  a  right  to  plead,  but  may  not  a  man  re- 
nounce that  right  ?  He  may  in  the  cafe  of  tithes,  ahd  may  no< 
a  man  renounce  part  of  his  defence  ?  May  not  I  take  a  covenant^ 
that  a  man  (hall  give  a  judgment  by  default,  and  releafe  ol 
errors  1  And  may  I  not  come  into  a  court  of  equity  and  com- 
pel a  performance  of  that  covenant  ?  In  the  cafe  of  a  covenant 
to  fuffer  a  common  recovery,  will  not  the  court  decree  a  per- 
fbrmaace  t 

;     It  is  true,  diat  in  ordinary  cafes  a  man  has  liberty  to  pleads 

^.    .where  he  may  be  fubje£^ed  to  penalties.     But  then  a  man  may 

'^     waive  it.     And  it  is  agreeable  to  the  known  maxims,  volenti  n§A 

fit  if^uria^  and  confenfus  tollit  errorem.     If  a  man  will  waive  any 

particular  manner  of  defending  himfelf,  why  may  he  not  ? 

'  The  c^fe  is  po  m6re  than  this  ;  I  have  made  an  agreement 
whereby  1  am  to  be  honeft,  but  I  will  alfo  have  an  opportu* 
iiity  to  get  more  than  I  ought.     I  have  made  a  contra<^  that 

is 
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h  not  convenient  for  the  to  perform,  it  is  (it  for  me  to  have 
the  profit  allowed  me  by  the  company,  but  for  me  to  perform 
my  part  of  the  Covenant  is  no  ways  convenient.     That   is  td 
6y,  I  have  played  the  knave,  and  therefore  it  is  not  conveni- 
ent for  me  to  perform  this  covenant,  by  difcovering  in  what 
Jiunner. 

The  queftion  therefore  is,  which  of  the  parties  fhall  fuffcr. 
Sliall  the  company  fuffer,  who  have  performed  their  covenant  ? 
Shall  they  be  ftript,  and  the  defendant  go  ofF  with  the  profit  f 
or  (hall  the  defendant  fuffer  (if  he  calls  it  fo)  for  his  own 
nnifbehaviour,  if  he  has  mifbehaved  himfelf  ?  I  apprehend,  that 
X.€>  take  from  us  the  means  of  coming  at  a  fatisfadlion,  is  to 
away  die  fatisfa£lion  itfelf.  He  that  difTeifes  me  of  the 
tliat  Ihould  come  to  my  mill,  difleifes  me  of  my  mill. 


V. 


Br 
i4C 
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The  covenant  is,  that  they  {hall  not  trade,  and  if  they  do, 
file  company  ihall  have  fo   much  per  ton,  and  fo  much  da- 
mages, which  comes  to  90/.  per  cent,  and  this  is  faid  to  be 
an  extravagant  recompence.     Now  they  fay,  they  have  made 
aooiL  per  cmt.  profit  for  the  company ;   and  if  fo,  no  doubt 
but  they  have  made  as  good  profit  for  themfelves  \  and  all  the 
company  is  to  have  is  but  90/.  per  cent,  and  they  carry  off  the 
fcft* 


They  (ay  we  may  take  our  remedy  at  law.     But  the  ve;ry 

covenant  is,  that  we  fhall  have  a  fatisfa£tion  in  this  court.     If 

_         wc  were  to  go  to  law,  how  could  we  recover  there  ?  How  could 

^  I     wt  prove  what  goods  they  carried  out  ?  Let  us  but  have  a  dif- 

covery  of  that  here,  and  the  meafure  of  the  damages  is  already 

fetded  between  us.     And  this  is  the  very  point  that  was  in 

c^  I     view,  when  the  covenant  was  made ;  that  if  they  carried  out 

any fuch  goods,  they  (hould  make  fuch  a  recompence  as  was 

agreed  upon.     And  nothing  has  happened  fince  the  covenant, 

to  alter  die  nature  of  it,  as  fome  times  it  falls  out. 


It  is  very  confiderable,  that  this  thing  fhould  be  fettled  be- 
tween us ;  for  if  this  plea  fhould  fland,  it  may  be  the  over- 
throwing the  zBt  of  Parliament  and  the  company  too.     As  for 
wbt  they  fay,  that  it  is  a  new  thing;  it  is  quite  otherwife, 
^        it  is  the  conflbant  article  they  make  with  all  their  fupercargoes^ 

■xj   I  Parker  Lord  Chancellor.     As  to  the  offer  made  by  the  bill, 

I  to  waive  penalties  and  forfeitures ;  though  it  is  faid  that  the 

I  company  have  informed  in  the  court  of  Exchequer,  yet  they 

32    I  We  not  fet  forth  the  term  wherein  the  information  was  made, 

:.    I  ^  the  particulars  for  which   the  information  was.     But  the 

^    I  iebodaot  Vk  tq  take  their  words,  that  there  is  fuch  an  infor- 

^    I  mation. 


^J-:* 
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mation,  without  knowing  where  to  go  to  the  records  Whe 
a  man  fets  forth,  he  is  intitled  to  penalties  as  informer^  ai 
waives  them ;  he  ought  not  only  to  fay  that  he  has  inform^ 
but  to  fet  it  out,  fo  that  it  may  appear  to  die  court,  that  1 
has  done  fo.  Like  pleading  a  former  fuit  depending,  it  mu 
be  pleaded  fo,  that  it  may  appear  to  the  court,  of  what  tsn 
it  is,  and  that  it  is  for  the  fame  caufe. 

There  is  another  point,  which  I  think  the  plea  does  » 
cover  i  for  though  the  defendant  is  charged  to  be  concern 
in  thofe  h£\s,  yet  it  is  laid  in  the  disjunSive,  that  the  defen 
ants  or  fome  of  them  :  He  might  have  faid,  that  he  did  n 
know  that  any  other  of  the  defendants  had  done  any  of  cho 
diings :  and  if  they  had  done  them,  and  he  was  to  have 
ihare  with  them  ;  yet  if  they  only  did  them,  they  only  wom! 
be  fubjedl  to  the  penalties. 

As  to  the  main  point,  this  covenant  is  to  be  cohlidered ; 
filiating  to  a  matter  which  muft  in  a  great  meafure  lie  in  H 
defendant's  knowledge.  Therefore  it  is  impoflible  for  fl 
plaintifi^  to  hope  for  a  fatisfaftion,  if  they  cannot  get  a  di 
covery.  They  may  come  to  the  knowledge  of  fome  tfune 
but  It  is  morally  impoffible  they  fhould  come  .to  know  su 
without  a  difcovery  of  die  defendant. 

In  the  next  place,  if  the  defendant  has  been  guilty  of 
fraud,  it  is  a  prejudice  to  the  plaintiffs,  and  die  derendai 
ought  to  make  a  recompence,  by  reafon  of  that  truft  they  put  i 
him,  and  by  means  vfhertof  he  had  the  opportunity  of  doic 
diat  wrong.  Therefore  from  the  nature  of  the  truft,  and  d 
difficulty  for  the  plaindfis  to  come  at  the  knowledge  of  die 
tranfa&ions,  it  is  reafonablc  diey  fhould  have  a  difcovery. 

But  if  this  covenant  is  againft  law,  it  muft  not  take  plae 
It  is  faid  it  is  againft  the  nature  of  a  covenant,  to  reftrain 
court  of  juftice,  and  to  ftrip  a  man  bf  his  defence. 

I  thifik  it  is  not  a  covenant  to  reftrain  the  court  from  doil 
juftice,  but  to  enable  the  court  to  do  it.  It  is  a  corcnan 
that  the  truth  of  the  cafe,  and  the  whole  cafe,  ftiall  be  la 
before  the  court.  There  is  a  great  deal  of  difference  in  d 
nature  of  the  defence,  upon  an  anfwer,  or  upon  a  plea.:  Tl 
plea  is  not  a  defence  to  the  juftice  of  the  caufe,  but  to  d 
inquiry  >  that  the  d::fendant  may  keep  back  part  of  the  trw 
from  the  court.  Therefore  it  is  not  like  the  cafe  of  a  covenai 
not  to  bring  a  bill  to  redeem,  for  a  mortgage  is  an  eftate  mat 
to  a  pcrfon  on  condition  to  be  void  on  payment.  If  the  mont 
hw-  not  paid,  the  eftate  is  abfolute  at  law  ^  but  the  bufmefs  o^ 
cSnrt  of  equity  is,  to  let  him  in  to  redeem.  A  covenant  to  d 
cr.ntrary  doth  not  alter  the  nature  of  the  fecurity^j   it  ft 

continu 
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continues  a  (ccurity  for  money  as  it  was  before,  and  is  in  it^ 
^^vm  nature  redeemable.  Such  a  covenant  is  to  reftrain  a  court 
^om  doing  what  is  right  and  equitable,  and  is  therefore  void. 

What  is  the  defence  in  this  cafe  i  It  is,  that  the  defendant  is 
x«)t  bound  to  difcover  what  will  fubjeA  him  to  a  penalty.     It  is 
nfifting,  that  the  plaintifFs  have  no  right  to  demand  that  dif- 
rovery.     It  is  a  negative  privilege,  that  is  allowed  by  the  lav/, 
liat  a  man  may  if  he  plcale  refufc  to  difcover  a  matter  that  will 
Ljbied  him  to  penalties ;  it  is  only  a  privilege,  not  a  natural 
mg^C»  for  then  he.  would  fb^ke  that  natural  right  whenever  he 
Kioughc  fit  to  malce  fuch  difcovery.     If  a  man  will  waive  fuch 
u  privilege,  furely  he  may  j  it  is  not  a  thing  prohibited  by  the 
dw.     But  the  reafoii  why  he  is  not  obliged  to  difcover,  is  a 
^vrant  of  right  ia,tbe  other  party  to  oblige  him  to  it.     But  if  he 
tf^  make  a  difcovery  he  may,  nor  is  any  rule  of  juftice  or  na- 
rural  right  broke  by  it;     Is  it  unjuft,  that  the  whole  cafe  (houid 
oc  laid  before  the  court?  If  the  party  has  not  done  any  thing 
contrary  to  his  duty,  an.  anfwer  can  do  him  no  harm  ^  and  why 
0iouUi  not  this  court  carry  it  fo  far,  when  there  can  be  no  pre- 
judice, unlefs  the  party  is  a  knave?  And  if  he  be  one,  ihall  a  The  f»me decree 
court  of  equity  protect  him  ?  I  am  (fays  he)  fo  fair  in  the  matter,  ^j^'^jj-  \i^  ^  ** 
tYiatI  will  give  you  a  right  to  examine  me.     The  fending  them  s.^uih-fcj  com- 
to  law  would  be  to  no  purpofe,  for  the  damages  are  to  be  mca-  P  "*y  '^'  '***"*- 
fuitd  by  the  goods  carried  out,  and  without  a  difcovery  there  is  j^i^ch.  i-^iS. 
no  knowing  the  quantum.     The  plea  muft  be  over-ruled,  and  which  I'-cm 
the  defendants  muft  anfwer.  Abi.t^.Cai.rS. 


Domlnus  Rex  verfus  Inhabitantes  Civitatis  Norwici* 


INfarmation  for  not  repairing  three  publick  bridges  called  The  King  bj 
Hmrfcrd  brii^es,   lying  within  the  county  of  the  city  of  ^=^^"  T^'!" -^hc 
ibmicpj  leading  from  the  market-crofs  to  Ifjkuich  \  and  fcts  uou„ j jri^rot"  a 


repair 

^cityarc^  bound  by  the  ftatute:  notwithftaiiding  which  they  pairing  hi  iJgcs. 
^  not  repaired  them,  but  fuSer  them  to  continue  in  decay. 

Jacob  Rjoblns  and  Samuel  Fremoult^  two  of  the  inhabitants  of 
Ar  rjfjr  and  county  of  the  city,  come  in  the  name  of  all  the  inha- 
kitsnts  rf the  city,  and  plead  Not  guilty.  Then  the  record  takes 
MCicc  by  way  of  fuggeftion,  that  the  queftion  is  between  the 
^tizent  61  Norwich  and  the  inhabitants  of  the  county  oi Norfolk, 
ttid  they  being  interefted,  there  can  be  no  indifferent  trial  had 
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there,  and  Suffolk  being  die  next  county,  the  venire  is  aware 
thither  :  And  at  the  trial  the  jury  find  this  fpecial  verdtfL 

That  the  city  of  Norwich  is  an  ancient  city,  and  has  be 
time  out  of  mind  a  county  of  itfel^  diftinft  from  the  coui 
of  Norfolk.  That  the  three  bridges  were  at  the  thite  of  maid 
the  (latute  22  //.  8.  r.  5.  within  the  coun^  of  MrAft,  andi 
within  ttic  county  of  the  city  oi Norwich.  iSat  Pbmp and  Ah 
I  Aprils  fecond  of  their  reign,  reciting  the  many  inconrenic 
cics  which  had  happened  by  not  knowing  the  true  bounds  1 
limits  of  the  county  of  the  citv,  feverdi  fuch  an  extent 
ground  from  the  county  of  iV^r/^tf,  and  anneiKd  it  to  the  cr 
I'hat  the  three  bridges  are  within  the  annexed  boundirii 
which  are  made  to  extend  ufqta  ad  Hatfiri  bri^t,  which  is  1 
fartheft  of  the  three.  That  they  tr«  publick  oridges,  and 
particular  perfon  bound  to  repair  them.  That  they  are  oat 
repair :  But  whether  die  inhabitants  of  the  county  of  the  d 
are  bound  to  repair  them,  is  the  doubt  of  the  jury,  iqKm  wU 
they  pray  the  advice  of  the  court.     Btjij  iic. 


Reynolds  Serjeant  pro  Rege  made  diree  points,  i . 
King  can  make  a  county  of  a  city,  or  enlarge  the  boundaries 
a  prcfcriptive  city,  and  make  the  enlargements  parcel  tif  i 
2.  Admitting  he  may,  whether  die  enlarged  part  maH  be  ca 
fidered  as  parcel  of  the  old  city,  fo  as  to  charfi;e  diem  witfa  r 
pairing  within  the  22  H.  8.  3.  Whether  in  diis  cafe  the  ftith 
bridge  be  within  the  bounds  of  the  enlargements. 

Pophtmi;.  I.  As  to  the  firft  queftion,  there  is  no  doubt,  but  thatti 

King  may  enlarge  the  boundaries  of  any  city.  Moft  of  li 
cities  of  England  ZT^  inftances  of  the  execution  of  fuchapowi 
and  it  has  been  generally  done  by  charter,  which  was  efteeoi 
fufficient,  without  an  a£l  of  Parliament.  This  city  olNmd 
was  fo  made  at  one  time  or  other,  for  in  BrmKifs  Trtei^ 
Cities  and  Boroughs  it  is  mentioned  as  a  boroughf  and  part 
the  county  of  Norfolk,  Henry  the  fevendi  made  ChefUr  %vom 
of  itfcU,  as  appears  by  4  Inft.  215.     4  (^.  33.  tf. 

2.  Taking  it  then,  that  die  King  can  enlarge  anr  dl|^  i 
next  qucf^icn  is,  where  the  charge  of  repairii^  bridges  uritt 
fuch  cnhrgc  rnent  lies.  The  ftatute  lays  no  ab&ute  cnarge,  I 
the  bridges  are  in  decay  \  fo  that  when  the  ftatute  was  wd 
though  thefe  bridges  were  within  the  county  of  NwfJk^  yet 
they  were  not  in  decay,  the  ftatute  had  no  operation  Wf 
them,  before  they  were  annexed  to  the  citr  eSNorwiAm  U\ 
hundred  were  to  be  made  at  this  day,  the  ftatute  of  hue  and  c 
would  take  place  within  it,  So  the  prerogatiYe  of  the  King  b  a 
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^iifinp;  to  a  benefice  void  by  the  promotion  of  the  incumbent  to 
SI  bimoprick  extends  to  a  new  created  paiifli^  as  was  refolvcd 
in  Dr.  Bircbi*%  cafe  in  Shower^  where  there  are  many  inftances 
^thia  nature. 

]•  The  third  point  is,  whether  one  of  the  bridges  be  nathin ' 

■he  mnneand  bounds^  the  words  are  ufytu  adpcnUm  it  Harfird 

-^  txUri^nm  pmrtem  rivi%  and  that  will  ulce  it  in.     There  is  a 

jieat  difference,  where  ufque  ad  is  ufed  to  terminate  a  way,  and 

re  it  is  only  ufed  as  a  mark  or  deflgnation  of  any  confpicu- 

plant,    Cthittj  in  his  LacUom  Jisridicum,  &ys  M/qtu  ad  is 

incUtfonis  H§ta. 


It  m  -chjeEMf  Ihat  the  'defendants  having  pleaded  the  gene- 
ral iffiie^  could  give  ftodiing  in  evidence^  but  that  the  bridges 
are  in  xepair ;  and  therefore  diat  the  trial  fliould  have  been  in 
AiqfMi,  To  diis  I  anfwer^  that  generaSy  it  is  iby  as  2  Lru. 
Ifl»  f  Sid.  140.  I  Kgi.  498.  ^  AAd.  1X2.  3  Keb.  301. 
h^Mok  frinm  facii  ^  inhabitants  aie  chargeable ;  and  if  they 
wodd  difidMirse  themfelves,  they  muft  do  it  by  (pecial  plead- 
ingi  and  not  upon  the  senenl  \Sn€^  for  the  charge  on  the 
inhabitants  is  a  common  law  charge,  2  Infi*  701.  x  Fen.  256* 
Sue  dMfo  defendants  were  net  thxsj^akAt  di  cpwummi  jure^  hurt 
^oomktf^NmfiU  was|  fo  that  they  arc  not  obliged  to  find 
4Nit  wko  ouflht  to  repair,  «a  they  are  when  prima  fade  the 
chai]|e  lies  upon  them.  They  mi^  conteft  the  nght  with 
the  county  of  N^rfilk  upon  the  general  ifliie  (as  ixuteed  they 
^}  and  therefore  it  was  proper  to  carry  it  into  Sufili^  the 
next  coiuitv.  Vaugb.  303*  2  HM.  Mr.  576.  &••  Eli%^ 
464.     fiM».410.     Paba.  lOO. 

KAj  cmOra.  This  information  is  groiuided  upon  the  ftatute; 
now  die  ftatute  gives  die  jurifdi£Uon  to  the  iefions,  and  where 
a  ^tifte  peefcri^  a  particular  method,  diat  mnft  be  followed. 
Cn.  Jac.  643.  2  RsU.  Jt/p.  398.  4  J>^UL  144.  2  Infi>  702, 
704. 

%.  The  city  and  county  of  the  city  muft  be  be  taken  to 
be  diftin&;  and  if  fo,  then  the  citizens  only  have  appeared, 
for  die  jqppearance  is  in  mmim  omnium  tnhabitanhum  civii  Nor' 
me%  juod  then  the  iflue  b  not  well  joixied. 

3.  .It  is  a  mif-trial,  it  fhould  have  been  in  Norfolk.  Tlist 
is  toe  next  county^  and  entirely  difuitereftcd  j  for  the  only 
qaeftion  on  this  inue  is,  whether  the  bridges  be  in  repair,  for 
that  only  can  be  given  in  evidence  on  Not  guilty,  x  Ven. 
256.  I  Mod.  112.  And  on  die  record  it  appears  not  to  be 
a  trial  in  the  next  county ;  for  the  vinire  is  awarded  to  Suf- 
/•ft  as  the  next  county,  Norfolk  excepted,  and  there  the  trial 
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(hould  have  been,     j'ltifi.  I25>  155.     i  RoB^Kef.  28. 
279.     2  R9U.  Abr.  5969  597. 

I  agree,  the  King  may  annex  land  to  a  city  or  county  in  p 
of  jurifdiftion,  but  not  in  point  of  charge ;  for  as  to  tha 
ftill  continues  parcel  of  the  old  county.  Xjfqui  «uf  is  exclu 
of  one  of  the  bridges.  As  if  I  prefcribe  for  common  uffu 
Mickaelmas'dayy  I  have  no  right  of  conunon  upon  Mcbaeh 
day. 

Repiolds  TtipWtA.  The  charge  to  repair  is  at 'common  i 
and  upon  that  this  information  is  founded.  ■  Tlie  ftatute  g 
a  concurrent,  but  not  an  exclufive  jurifdi^on,  for  here 
no  negative  words,  nor  isi' this  a  new  ofFenee  niade'.by  the 
tute,  and  upon  thofe  grounds 'it  is  that  the  caies  went, 
to  the  fault  in  the  appearance,  which  was  <ie(igned  as  a  ti 
the  inhabitants  of  the  city  and  ef  the  county  of  the  citjr 
all  one,  for  they  are  commenfurate.  It  is  abfurd  to  fay 
jurifdidtion  of  the  county  fhall  be  abridged  in  point  of  i 
reft,  and  not  in  point 'of'  charge^  The  oity  has  the  land 
nexed  to. them,  et  tranjkimm  omn.- 

C.  J.  They  who  are  not  char^able  of  common  right,  1 
difcharge  thenifelves  upon-Not  guilty :  and  if  (b,  the'  trial 
well  in  Svjfolk.  If  they  eoiild  only  give  reparation  in  evida 
then  it  ought  to  have  beea-in  f^ifUk.  There  is  no  doubt 
the  information  lies  in  -  Ais  ealb ;  and  as  to  the  appearai 
we  may.  take  them  to  be  the  fame  petfons.  It  feems  to 
that  the  fartheft  bridge  is  included^  for  it  extendi  ^  exkm 
pattcm  rivi.  There  is  nothing^in  diat  notion  about  diftinga 
ing  between  jurifdi^on  and  charge,  for  certainly  both  muft 
together. 

Eyre  J.  inclined,  that  the  trial  was  right  m  Suffolk^  u 
the  diftindion  taken  by  RcjnMs.  .  Bed  adjeMrnatur  to  be  ! 
thcr  argued.     And  at  another  day, 

Rtr:^e  pro  Re^e,     Firft  exception  :  That  no  information 
in   B.  R,  becaufe  the  22  //.  8.   gives  the  jurifdidlion  to  1 
jufticcs.     CV?.  Jac,  643.     2  Rolf.   Rep,  39*8.      4  Mod.   ] 
Anfwcr.     I  a^ree   thofe  cafes,  for  there  the  fhitute  make 
new  oftcncc,  and.  chalks    out  a  particular  method  ;    but 
was  an  ottcnce  at  common  law,  and  the  ftatute  docs  not  j 
an  exclufive,  but  only  a  concurrent  jurifdidion.     Here  an 
negative  words,  though  if  riiere  were,  it  has  been  held 
negative  words  fliall  not  take  away  the  jurifdidion  of  this  cc 
I  Sid.  359.     2  Kit.  34c.     1 1  C#.  64. 
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Second  exception.    They  fay  this  cannot  be  taken  to  be  an 
'oformation  at  common  law,  becaufe  it  lays,  that  the  defend- 
ants ik^int  riparare  virtute^  Uc,  and  concludes  contra  formam 
Jimti£,    Anfwer*     Such  a  conclufion  will  Aot  make  it  an  in- 
fbnnatmi  upon  die  ftatute ;  for  nothing  is  here  alleged,  but 
^•wbit  the  common  law  faid  before  ;  and  fo  it  has  been  refolved 
Cn.  EL    148.     Ov.  Car.  340.     %IUU.  Mr.  82.  fl.  6.     If  a 
Aatute  fliould  add  circumftances  to  a  common  law  oiience,  yet  • 
indi&ment  need  not  conclude  contra  fnrmam  Jiatuti.   i  Fen: 
[3.     I  Sid.  409*    '2  Keb.  179. 

'  Third  exception.    The  infojrmation  is  againft  the  inhabitants 

die  county  of  the  city,  and  the  appearance  for  thofe  of  the 

^tyonly.     Anfwer.     Throughout   the  whole  record  the  in- 

liamtants  of  the  city  and  county  of  the  city  are  taken  notice 

^  to  be  the  fame.     The  bounds  of  the  city  and  county  of  the 

^mf  are  generally  the  fame,     i  R$U.  Abr.  803.  fU  6. 

''  Thefe  are  all  the  exceptions  taken  to  the  information  and 
proceedings^  I  come  now  to  the  fpecial  verdi<3,  upon  which 
cwofointi  have  been  raifed* 

r.'WIiether  thefe  bridges  are  within  die  annexed  bound- 
aiiM,Mar  the  defendants  fay  that  ufqme  being  terminus  ad  qucm^ 
tskwitirminm  a  quo^  all  the  bridges  are  excluded.  There  can 
Ite  no  difpiite  taut  that  two  of  the  bridges  are  included.  The 
fttfticMl  turns  upon  the  third,  ufque  ad  pontcm  de  Harford  ad 
ijfUfionm  partem  nvi:  This  ufque  ad  is  only  ufed  to  fhdw  the 
circumference,  for  the  other  words  take  in  the  river.  Now  if 
it  be  taken  excluAvely,  then  the  whole  breadth  of  the  bridge  all  ' 
rovnd  nuift  be  excluded :  Words  have  been  taken  inclufively 
according  to  the  fubject-matter.  5  G?.  7,  103,  ill.  b  Co.  4^^'  "*• 
62,  67.  I  Fen,  292.  3  Jf^^.  594.  3  Leon.  21 1.  The 
•  Ivii^  "were  only  mentioned  as  notorious  places. 

2.  They  fey-  here  is  a  mif-trial,  for  on  Not  guilty  the  de- 

fcnbnts  could  give  nothing  in  evidence,  but  that  the  bridges 

ve  ia^  repair,  and  therefore  the  trial  fhould  have  been  in  Nor* 

fA,  .  Anfwer.  Defendants,  by  not  denying  our  fuggeftion,  have 

admitted  the  queftion  to  be,  whether  the  city  or  county  ought 

toitpair.     The  cafes  cited  of  the  other  fide  are  only,»jthat  the 

fetfon  chargeable  de  communi  jure  fliall  not  give  evidence,  that 

anodier  is  bound  ratiore  tenurae^  but  that  is  not  our  cafe*     If  a 

prifli  be  indided  for  not  repairing  a  highway,  you  muft  prove 

ittobc  a  highway,  that  it  lies  within  the  pariih,  and  that  it 

it  out  of  repair ;  and  if  there  be  a  h&ilure  in  cither  of  thefe,  the 

(iefendants  muft  be  acquitted.     9  i7.  6.  62.     Bro.  General tffue 

5^>  S3>  94.     34  //.  6.  43.     Shov:.  270. 
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Mramhwapi  Serjttnt  c$mra,    I  flull  fpeak  odf  t0  die  put 
of  the  mif-crial,  and  upon  the  iofermation. 

As  to  Ac  iirft :  No  admfion  of  the  jMUties  can  alter  tk 
law*  It  muft  appear  to  the  coort,  that  die  queftioo  U  of  fbch 
a  nature,  at  to  draw  the  trial  oat  of  the  proper  covntf.  %Cru 
597*  Hardr.  311.  Here  the  only  queftum  is,  whether  the 
city  of  NiTwich  is  bound  to  repair,  for  they  cannot  throw  it 
any  where  elfe^  without  fpecial  pkading.  3  Kit.  y>i.  i  U$L 
112.     3  Keb.  370.     2  RpU*^*  597*  //•  X* 

Secondly.,  I  i^ree  the  infemuttiofi  woold  lurae  lui  asat 
common  law,  if  diat  method  had  been  purfoed  ;  but  he^  they 
make  it  a  ftatute  offence,  and  therefore  they  ought  to  haic 
purfued  the  ftatute  remedy. 

The  whole  court  were  unanimous  for  the  King  ikpoo  al 
the  points,  but  the  mif-trial.  As  to  which  die  C.  }/r9mjs  mA 
Eyri  were  of  opinion,  it  was  well  in  SMIk :  For  the  MdEM 
naturally  arifes,  whether  the  bridges  are.  m  Niifili  or  MnmAt 
and  the  refult  of  that  is,  that  either  die  one  or  die  odl^  k 
bound  to  repair ;  and  Not  guilty  puts  all  in  ifliie :  There  wai 
no  odier  way  to  make  this  appear  upon  record,  but  by  Ajg^ 

if  ititllAdV 


tion ;  which  not  being  denied,  it  is  as  well  as 

peared  by  fpecial  pleading.     And  it  flnll  not  be  in  Hie 

of  the  defendants,  to  difiippoint  the  King  of  aproper  trnl»  iff 

their  refofing  to'  plead  fpecially.     Fme/ate  J.  cmtrm^ 

the  ri^t   ought  not  to  be  tried  in  this  iffiic*     Bt  jk 

naiur. 

The  genrrai  The  caufe  Came  now  to  be  iboke  to  upon  the  fingli  poist 

ilTur  gor.  tu  tfcje  ^  ^^^  n(uf-trial. 
lituation  aa  well 
as    rt:f.air  of 

kriagc*  where         ae/h^f  Serjeant  tr^  Regg.  The  defendants  in  diia  cafe  mig^ 

common  right.   P*^^  ^  ^^  prove,  m  what  couuty  thefc  bridges  he  ;  and  then 

the  right  of  repair  is  a   coufequence,  wherefore  the  trial  ii 

right  in  Sufilk.       They   could  not  fefely  plead  the  tfui^ 

matter,  becaufe  it  will  amount  to  the  Mneral  ifllue,  and  ft 

be  demurrable.      34  H.  6«  28,  43*      Jrs.  iffiu  53.     it  U 

6.  2Z.     Fitzh.  aai§n  Jur  fiau  4.   19  H.  8.  9.     a  JSaA  Jk 

683.     The  defendants  might  have  proved  tfaefe  to  be  privsl 

bridges  on  Not  guilty,     i  Ven.  256.     The  refoludoa  of  th 

Fortcfc.Rep.     "Cafc   of   the  King  V.  Inhah.  Htrnj'ej    was   contrary    to  d] 

»54-  opinion  of  Halt  C.J.    in  Show.  270.  for  £>r/,  DMin^  an 

.   Gregory  denied   the   diftinftion,  though  the  reporter   takes  ii 

notice  of  it.     Mkh.  8  IV.  3.  Rtx  v.  Inhah.  Iretotu     The  reafc 

of  this  fuggef^ion  was  to  prevent  delay,  and  is  therefore  1 
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^  faroured)  fince  it  hinders  the  defend^mt  from  challenging, 
^he  confefles  (as  he  has  done  here]  the  truth  of  the  fuggeftion  -, 
^  he  is  eftopped :  If  he  denies  it^  that  denial  is  entered  of 
Jtcord,  and  after  that  he  (hall  never  come  and  allege  that  matter 
^  a  fiiult.     There  is  no  other  wajr  to  come  at  die  truth  of  this 
i^  but  by  putting  him  to  confefs  or  deny  it,  for  it  is  not  a 
matter  iiluable,  fri.  per  pais  140.    Pl9W.  74*  ^«    10  //.  6.  54. 
14  /f.  6.  2*    Nitm  deSn  amounts  to  a  confei&on,  though  it 
does  not  go  on,  fin  verum  cdnc§£i^  as  fome  of  die  entries  are : 
This  Gonfeffion  is  as  much  an  eftoppd,  as  in  Salk.  3x0.  where 
an  executor  fufiered  judgment  by  default,  and  then  was  eftop- 
ped to  fay  be  had  no  aflets. 

Pif^elfy  Serjeant  c$nir€.  The  matter  of  this  fuggeftion  does 
not  warrant  the  award  of  the  vinin  into  Suffolk.  It  is  not 
averred  the  county  of  Norfolk  is  concerned,  but  only  by  ¥ray 
of  condufion,  ideoqut^  which  is  not  fupported  by  the  premifles* 
I  iBff€6  the  fituauon  might  have  been  contefted  at  the  trial. 
The.  Qourt  might  have  refiifed  this  fuggeftion,  as  was  done  in 
Ddmn  cafe.  So  %  RoU.  Abr.  597.  pi.  i.  1(  the  jury  had  come 
out  xtNorfilk^  we  could  not  have  challenged  the  array.     Hard. 

J  1 1.  Cafe  fbr  difturbing  the  plaindflF  in  taking  the  profits  of  a 
M^  of  the  iheriff's  court  in  Lrniim :  On  Not  Guilty,  it  was 
(vggefled,  that  the  office  was  granubleby  the  mayor  and  alder- 
nen,  and  prayed  the  vinirt  to  the  next  county.  But  HaU  C.  J. 
ftfiifed  to  award  it,  becaufe  it  did  not  appear  by  necefTary  col- 
kftionfrom  die  record,  that  the  tide  of  the  mayor  and  aldermen 
to  fill  up  this  place  would  ccmie  in  queftion.  Though  the 
fitittdon  may  come  in  queftion,  yet  that  does  not  determine  the 
right i  for  the  defendants  will  be  acquitted  without  trying  the 
right,  fo  that  is  not  a  matter  within  the  exftnt  of  this  fuggeftion. 
Befides,  diis  is  of  a  matter  of  law,  whereas  fuggeftions  (hould 
be  of  matters  of  fad  only.  Co,  Ent.  59,  60.  2  Kell.  Jbr.  597. 
^8.  I  yim.  58,  90*  ^0  warranto  28.  Nient  dedin  alone  is 
not  a  confeffion.     Cro.  Jac.  547.     Dy.  367.  pi  40. 

C.  J.  Since  it  is  admitted,  the  fituation  may  come  in  queftion 

fliat  will  by  way  of  confequence  determine  the  other  point,  who 

ought  to  repair;  and  therefore  the  trial  could  not  be  in  Norfolk.- 

I  ttike  ment  didin  to  be  as  much  a  confeilion,  as  cognovit  aSiionem. 

The  matter  of  law  in  the  fuggeftion  arifes  ncceflfarily  out  of  the 

patter  of  fa£l,  and  without  it,  would  not  be  compleat.     To 

which  Powys  J.  agreed,     Et  pgr  Eyre  J.  On  Not  Guilty,  the 

defendant  may  controvert  every  thing  the  profecutor  is  bound 

to  prove.     He  is  bound  to  prove,  where  the  bridges  lie,  and 

therefore  Norfolk  was  an  improper  county.     If  a  man  would 

difcharge  himfelf  upon  a  particular  account,  he  muft  plead  it 

ipeciaftr;   hut   not  where  the  common  right   Is  his  defence. 

N  4  Mf 
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There  is  judgment  entered  in  that  cafe  oi  Hornfeyy  Paf.  %  W 
l^  M.  rot.  31.  and  in  the  debate,  as  I  find  in  my  notes,  H$i 
C.  J.  faid,  the  defendants  might  (hew  it  not  to  be  a  highway. 

Forte/cue  J.  thought,  parcel  or  not  parcel,  could  not  be  givci 
in  evidence  on  Not  guilty:  For  i  Mod.  112.  HaU  C.  J.  faid 
Not  guilty  goes  only  to  the  repair  or  not  j  fo  that  as  to  sdl  othc 
queftions  the  defendant  muft  plead  fpecially.  And  Parker  C.  J 
held  fo,  Mich.  10  Jnn.  There  being  thfcc  Judges  to  one 
judicium  pro  Rege. 


xM^WttiAi^d 
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•  tf     v%         ..  •  1  Jt ' 


5,  Qeprgu  Regis j     In  B.  H. 

% 

Sir  John  Pratt,  Knt.  Lord  Chief  Jupce, 
Sir  LittletoQ  Powys,  Knt.         -^ 
Sir  KohtiTtEyK^  Knt.'  wnftic^^^ 

Sir  John  Fortefcufc  Aland,  Knt.} 

Nichdas  Lechmere,  Efquire^  Attorney  General. 
&r  William  Thomfon,  Knt.  Solicitor  General. 


not 
oa 


Dominus  Rex  verfus  Nixon. 

TH  E  court  refufed  to.  quafh  an  information  upon  motion^  j^. 
whidi  had    been  exhibited   by  rule    of  court:  %r^ to bTqiilhed « 
J.  obierviiig.  that  fuch  informations  are  an^endable.  motion.    And 

^m.  151X9  i^  C.J.  Hi/.  2 

vmj;  9n4  &c  amrmeiS^'th^  inforoutioii  In  FrawfaiVs  cafe,  i  SiJ.  t$2.  wu  denied  to  be  quaihed. 


"     i'  Dominus  Rex  t^us  Jones. 

■-,■.■  .• 

TH  E  defendant  having  treated  the  procefs  of  the  court  con^  Attachment 
tttnptuoufly,  an  attachment  went  againft  him,  without  ^^^l^''  l^J"^ 
^nile  to  (hewcaufe,  (according  to  Sali,  84.)  and  there  being  iheriff ordered  t> 
uitimations  that  he  relied  on  the  afliftance  of  his  fellow  workmen  t*kc  pcfe. 
to  rcfctie  him,  the  court  fcnt  for  the  fherifF  of  JUiddle/ex  into 
c^vt}  and  ordered  him  to  take  a  fufficient  force. 

Between 
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Between  die  Parifhes  of  New  Windfor  andVfhitt  Wakh 

^«^ci*c  am.  iy  o  f£  ^  piff^^  being  legally  fettled  in  the  parifli  of  ^ 
ri&  that  giJS  k  J  ff^akhanij  where  he  had  lived  two  years  with  a  womam  n 
u  to  »u  fiat  was  reputed  his  wife,  went  with  a  certificale  from  tVbiu  XF 
ti^!"^""  /A^w,  owning  them  as  mta  and  wife,  into  die  parifli  of  i\ 
Fortefe.  304.      TVindfofy  where  they  had  fix  children.     Then  the  man  dies,  \ 

the  woman  fwtaring  they  had  never  bten  married,  the  jufti 
adjudge  die  chiidrai  to  be  haftards,  and  fettled  in  i^ 
frhujj'or  where  they  were  born* 

Ritui  moived  to  qualh  the  order,  becaqfe  Ae  evidence 
the  mother  ought  not  to  be  admitted,  andbecaufe  thecertific 
was  conclufive  to  the  parifli  of  IF')^  fyitkbamt  to  fiij  dw  w 
not  man  and  wife.  For  as  no  parifli  can  tdiife  a  oertifici 
man,  dierelbre  whatever  is  the  hnport  of  diat  cerdltcair  oi 
be  binding,  elfe  it  wouU  be  hard  to  fet  rid  of  fuch  people. 

Turks  cmtra.  It  is  a  rule^  diet  baftarde  aie  fettled  where  boi 
and  I  believe  it  will  not  be  pretended,  that  die  biftard  oi 
certific?te-man  can  be  fent  back  with  bim.  But  tk^  onljr  ifp 
tion  will  be,  whether  the  legitimacy  of  the  marriage  could  co 
in  queftion  at  the  feffions.  As  to  the  exception  UKNit  die  n 
ther's  evidence,  I  take  it  not  to  be  material  in  this  oourt^  wl 
evidence  the  feffions  went  upon.  If  the  juftices  give  an  inf 
ficient  reafon  for  their  adjudication,  yet  that  is  no  grauad 
quafli  die  order.  Their  adjudication,  that  (iKh  a  place  k  t 
place  of  the  laft  legal  fetdement,  is  conclufive  to  this  coe 
though  they  (hew  in  the  face  of  die  order  an  tSt  which  in  h 
will  not  gam  a  fetdement;  for  diey,  and  they  oidy,  are  jia4| 
of  the  fad,  and  this  court  only  declares  the  law  arifing  flh 
that  fad.  If  a  jury  finds  not  only  the  fed,  but  the  evidei 
of  it ;  yet  you  put  die  evidence  out  of  the  cafe,  wtdmit  dteti 
mining  nfhetber  it  be  fHfictent  or  not,  and  adjudgp  imosi  1 
hSk  only.  The  modier's  evidence  is  good,  for  flieis  MknHii 
quoad  the  parifh.     Salk.  478. 

As  to  the  certificate,  dutt  cannot  emre  by  eftoppd  as 
deed.  The  feffions  are  puffi  a  jury,  and  not  bound  by  eftc 
^pels.  4  C9.  53.  If.  Salk.  %j6.  A^mMtur%  and  the  left  ^ 
of  the  term  the  Chief  Juftice  delivered  the  opinion  oCthe  coii 

C.  J.  We  are  all  of  opinion,  that  the  oertificaite  is  cond 
live  to  the  parifh  of  Whiu  Waltham^  and  they  are  not  ta 
admitted  to  difpute  the  vididity  o^  the  marriaee,  and  therefe 
the  fix  children,  beliig  adually  chargeable  to  A^  fFinJfrr^  mi 
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be  Tent  back  Co  XF%«f  Hyitkbam.    ThMsc  is  na  doubt  but  the  Bafttrd  of  1 
habri  of  t  cenificatr-BiMi  U  fettk4  in  tbe  place  of  his  blrth^  cmificttcnuui 
fer  lie  b  mc  fucb  w  liRie  as  wffl  Ukm  die  firttlement  of  ^  ""^^ 
hk  bAa  or  motkery  neidier  is  he  his  or  i&tr  child  within  the  Saik.  535.  Pcji, 
i»nfio«  of  the  to<utt»  ib  as  to  be  ient  back  with  the  parent.      TtuuisCco.%. 


Dominus  Rex  virfos  Corrock. 


XNdidnetl  for  not  repairing  a  highway,  which  the  defend-  SofBcient  to 
Jl.  ant  was  obliged  to  do  ratiim  Unurtii  of  a  certain  houfe,  ^^*j|^^ 
^iriuch  in  wotficr  place  is  mentioned  to  be  the  manfion-^houie  /amt^/wI^c 
^  the  ifffrndftfiti  I''^^ 

TMf  olgefied,  dat  by  5  /f.  7.  i.  it  appears  that  the  occu- 

ficr  and  oot  the  owner  is  charseable  to  repairs  of  the  highway, 

and  dicgafbia  the  indi&nent  £ould  have  been  ratinu  Unurat 

fm^  fix  k  may  be  this  houfe  is  let  to  another,  and  cited  M^ 

03.    Lm.  ao6. 

Eifitcuriamj  (upon  coniideradon)  There  is  no  neceffity  to 
by  it  fi^  for  ratione  tenurae  implies  it  to  be  fuch  a  tenure,  as 
Mkesfabn  chargeable.  And  fo  it  was  held  i  Ven.  331.  Rex 
t.  Fm/kaw^  which  is  entered  i£cb.  29  Car.  a.  rvf •  i  %.  There 
he  was  charged  ratiom  tenurai  quarundam  nrrarum  et  Utumen' 
Imm^  and  ue  exception  was  taken,  for  want  of  Ju§rum^  and 
Ae  huEAment  held  welt  enough.  But  if  it  were  neeeflanr  to 
f^ffioij  we  think  it  is  impliady  averred,  by  calling  it  aner- 
virash^s  manfion-houfe ;  fo  quscunqm  via  Jata^  die  indidoent 
a  vdl  enough. 

Argyle  vitfits  Hunt. 

tIBEL  in  the  fpiritual  court  for  die  word  u»ii#r/,  which  No  prohibitica 
upon  the  face  of  the  libel  appearad  to  have  been  fpokenin  jJ^!if"^JJ?* 
ba,  and  after  (entence,  Chriet  moved  for  a  prohibition,  be-  t^I^apManto 
caiile  the  defeA  of  juriidi^ion  appeared  in  the  libel  itfelf  j  and  befpokcinLM. 
the  court  will  judicially  take  notice  of  the  cuftom  of  Larubfif  ^* 
iriiere  an  adion  fies  for  die  word  tvh$n.     Show.  30 x,  331.  Aiidrt«t}o5. 
1  R§B.  Jhr.  550.     2  Roll.  Abr.  69.     x  Liv.  xi6.     %•  69.  ^-^  S;''- 
1  Infi.  96.  h.     KiteJbn  contra.     Jt  is  now  too  bte,  and  it  fhould  ^^  *  ^^"  ^^'^ 
hve  been  pleaded  below.     Lutw.  1023.     Bt  per  curiam^  The 
nde  is,  that  you  fliall  never  allege  matter  dehors  the  libel,  as  a 
gHMUid  for  a  prohibition  after  fentence :  but  the  foundation  of 
oar  granting  it  muft  arife  out  of  the  libel  itfelf,  in  it{e£t  of 
|Qrif£dtion.     And  if  there  be  a  defeft  of  jurifdidion  appearing 
in  die  libel,  then  the  party  never  comes  too  late  :  for  the  fen- 
tence and  all  other  proceedings  are  a  mere  nullity.     But  where 

the 


i88  Trinity  Tcftn  5  Geo* 

the  fptritual  court'  has  am  original  jurifilidion,  which  is  to 
taken  from  them  upon  account  of  fome  matter  arifing  in 
fuit,  as  for  defed  of  trial :  there,  after  fentence,  the  party  fl 
never  have  a  prohibition  ;  becaufe  he  himfelf  has  acquiefced 
their  manner  of  trial;  which  is  a  waiver  of  the  benefit  c 
common  law  trial.     It  is  true,  thefe  words  appear  to  be  fp< 
in  London^  but  how  does  the  cuftom  of  London  appear  to  1 
There  is  nothing  of  that  in  the  libel :  and  though  we  have  ft 
a  private  knowledge  of  it,  that  upon  motion  we  do  not  put 
party  to  produce  an  affidavit,  becaufe  the  other  fide  never  \ 
putes  it;   yet  we  cannot  judicially  take  notice  of  it,  and  if] 
body  will  infift  on  an  affidavit,  we  muft  have  it  in  every  c 
It  was  never  known  that  the  court  judicially-  takes  notice 
private  cuflonis  :  but  they  are  always  Specially  returned.     M 
9  Jnn.  Stone  v.  Fowler.     There  was  a  prefcription  for  the 
rifhfoners  to  repair  the  fences  of  the  church-]rard ;  and  ai 
fentencc  they  came  and  fuggefted,  that  die  recter  was  boumi 
thofe  repairs,   and  that  the  fpiritual  court,  in  as  much  as 
prefcription  was  not  admitted,  had  no  power  to  proceed : 
the  court  held  they  came  too  late  after  fentence.     A  prohi 
tion  was  denied. 


Bellew  verfus  Aylmer. 

In /off  facial  T  N  z  fcire  facias  againft  an  executor,  execution  was  award 
ifAinft  executor,  J|^  and  then  the  record  went  on  with  a  confidcratum  eft  etL 
DO  codf.  ^^^  ^g  plaintift'  (hould  have  cofts.     It  wai  admitted  Aat 

8  £s^  9  If^.  3.  c.  10.  whichgives  cofts  on  z  fcire  facias^  docs 
extend  to  executors,  and  therefore  the  judgment  for  cofts  1 

^^^^'nSwTd  ^^^^"^^"s-     ^"^  ^^^  >^  came  to  be  the  queftion,  whether 

xmtoto^  and  whftt  courtftiould  reverfe  the  wholejudgment,or  only  quoad  tht  co 

in  part  only.       And  Fazakerley  for   the  executor  infifted  to  have  it  reverfet 

tvtcy  for  .that  it  was  one  intire  judgment,  on  which  they  cc 

not  have  ieveral  executions.     Cro.  EL  162.     There  were 

mages  given  to  the  crown  in  a  quaro  imfedlt^  and  the  jii 

j^  mciit  reverfed  in  toto.     So  is  I  Leon.  149.     JlUn  74..    It 

defendant  dies,  and  judgment  is  againft  all;  it  mull  be  ent 

ly  reverfed.     i  RoU.  Abr.  775.  //.  2-     2  Keh.  696.     i  i 

^^^-  775-  ^'»  4*     I  y^*^^   ^Jy  39-     Cro.Car.^ji.     Sali.i 

Reeve  contra.  If  the  record  had  ftopped  at  the  awardin] 
execution,  no  doubt  but  all  would  have  been  well  enoi 
A  nd  then  when  it  goes  on  with  a  confsderatum  eft  etiam^  \ 
is  a  diftincl  independent  judgment,  and  may  be  reverfed  witl 
aifcding  the  other.  It  part  of  the  words  laid  are  not  adliona 
and  fcveral  damages  arc  given,  judgment  ftiall  be  reverfa 
part  only.     llok.  6.  {JidviJeSalL  24..  that  cafe  denied  for  la 

2  i 
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1  Cn,  343.  M^or  708.  Cro,  EL  538.  I  agree  the  cafe  in 
Hch.  is  denied  in  2  Cro.  424.  But  the  reafon  on  which  It  was 
ienicd  doth  not  impeach  the  authority  of  it  as  to  my  prefent 
purpofe  in  this  cafe,  where  there  are  two  dilFerent  judgments. 
I  Rill,  Abr.  776.  pL  7.  5  C:  58.  As  to  the  cafe  Salk.  24. 
my  report  diners  from  it,  for  I  took  the  danuges  to  be  fcveral, 
but  he  reports  them  to  be  entire. 

>   fer  Curiam :  Confideratum  eft  etiam  does  not  disjoin  it  at  all.  2  Saund.  i^j^ 
If  a  man  declares  for  two  ten  pounds,  it  is  the  £une  thing  whe-  '  ^^  ^^'* 
therthe  judgment  be  entire  for  20/.  or  feveral,  for  each  10  A 


cnmo 


And  HiL  7  Geo,  without  farther  argument  it  was  reverfcd  as 
to  cofts,  and  affirmed  fro  refiduoy  on  the  authority  of  Greai  v.  LIU.  Ent.  S3>» 
Wdtr^  HiL   13  ^-  3*  roU  20.  and  adjudged  inB.R,  Trin, 
iJtm.  on  error  out  dl  Ireland:  It  was  reverfed  as  to  cofts,  and 
afroied  as  to  the  reft. 


Dominus  Rex  verfus  Inhabltai)tes  de  South-MarSon. 

THE  order  rux),  ^^  Whereas  7.  Charlwood  and  bis  wife  is  Inordenof 
"  come  into  your  parifh  endeavouring  to  fettle  tbattjilves  "*^^  it  U  not 
^  contrary  to  law,  and  ^r/  likely  to  become  chargeable  :  Tbefe  the  party  iscn? 
^  are  therefore  to  require  you,  to  convey  the  faid  G&Ar/wW  into  the  paridu 
•*.amlliiswife/r»JB^»«rfaidparifli  to  thepariI)iof>/.  OTr.     '     '^y*"\^' 

Martin  moved  to  quaih  the  order,  for  the  incertainty  whether 
Aehuftand  or  wife  came  into  the  parifli,  it  being  in  the  ftn- 
plar,  when  it  (hould  have  been  in  the  plural  number  j  and  cited 
M.  122.  where  an  order  of  two  juftices  was  tUtbj  and  quaflied. 
Trm.  II  Atm^  Reginav,  Ingham^  infultum  ficit  agaiiift  two  de- 
ieodantSt  and  held  ill.     2  Keb.  5i, 

Huffy  contra.    The  fmgular  number  will  fenc  for  hufband 

VA  vnkj  though  for  no  others.     The  cafe  of  an  indi£lment 

will  not  govern  this,  for  that  is  always  conflrued  flridUy,  but 

thefe  have  a  liberal  conftrudion.     Nor  is  the  cafe  in  Stdketd  at 

all  applicable,  for  there  the  fault  was  in  the  adjudication  itfclf, 

but  here  it  is  only  in  the  complaint*    I  fee  no  more  neceiTity  to 

fhew  them  in  the  parifh,  than  there  is  to  fay  did  not  take  10/. 

PiT  annum^  or  ier\'e  a  parifh  office  which  is  never  required.    But 

if  it  be  necefrary,it  appears  fufficiently  upon  the  whole  order.  It 

is  faid,  endeavouring  to  fettle  thfmfefues^  and  that  they  ^r^  likely 

to  become  chargeable,  and  then  they  are  ordered  to  be  removed 

from  the  parifh.   Et  fer  Prait^  C.  J.  1  do  not  think  it  necefTary 

to  {hew  tney  came  in,  but  only  an  endeavour  to  fettlq ;  for  that 

may  be  where  the  party  nevir  came  in,  a^s  the  cafe  of  children 

born 
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bom  in  one  pariA,  when  theietdettient  of  the  jnrent  is  in 
thcr.  B«t  if  it  were  neccflaiy,  it  is  implicitlj'fet  forth,  which 
in  die  complaint  is  fuAcient.  To  which  Pimjt  and -fijvv  J«£- 
Compiaint  may  tices  agreed.  En  per  F^rt^cui  J.  The  only  two  things  icqitifitB 
^^.^l^l"^  ^bJt"'  ^  ^  juAiocs  to  adjndgc,  is  the  plact  of  the  laft  1^  fettk- 
notdiradjudi.  nient»  and  ^at  the  party  is  Cicely  ^  becoose  ohargeaUe.  And 
cation.  diefe  muft  be  pofitive,  though  as  to  the  coaoplaiDt  it  is  wd 

enough  to  take  it  by  implication.  This  is  not  felfe  grammary 
as  ibth  was  in  fpyPs  cafe,  for  it  is  oominon  for  Latim  audiorB  t6 
pot  the  Aigular  nwnbeF,  where  there  aie  twoaomisiativecafa. 
Horace  fays  Detmr  nMshem^  Jf9r0.  If  jt  were  netefiaytaAifa 
a  point,  we  might  refer  is  to  the  hufband^  and  then  the  mik 
will  follow  of  courfe.     The  order  was  confirmed. 


Mas  not  boand 
to  maintain  hii 
vnft'i  mother. 
Settlem.  and 
Rem.  9'* 
Fortefc.  Rep. 

xR.Raym* 
'4S4« 


order 


Dominus  Rex  verfia  Monden 

RDER,  rfKciting  that  MumUn  had  a  good  fortune  wiih 
his  wife,  and  that  her  mother  was  poor,  therefore  he  is 
!red  to  provide  for  her.     And  ki  maintenance  of  the  ordex 
I  BuM.  — — -  and  2  BuU.  345.     Stykt  28^.  were- cited,   f 
per  Pratt  C.  J.     On  coniideration,  we  are  aU  of  opinion^  thsKt 
the  fon-in-Jaw  is  not  boond,  either  within  Ae  words  or  inlesrt 
of  the  ftatiM,  vrtiidi  provicfes  only  for  natarsl  parents.     Bydi^ 
law  of  nature  a  man  was  bound  to  take  care  of  Iris  own  ^athlsv 
and  mother ;  but  diere  being  no  tempoval  obligation  to  eiribro^ 
that  hni7  of  nature.  It  was  found  -neceflaryco  e&aHifh  it  liy  ai9 
of  Parliament,  and  diat  can  be  extended  no  farther  than  the 
]awof  natore  werttbefere,  and  the  law  ^fiMim  dots  «ot 
to  this  cafe.     As  to-flie  ctfe  in  t  Bttf/t.  it  is  fAain  Ae 
was  lefit  out  only  by  onfteiBe,  for  the  fenfe  oJF  the  danfe 
you  to  read  it  net  ebUged^  and  beiides  the  judges  w«re  4lviiid* 
the  cafe  indeed  in  a  jBa^.  is  eoi  authority  m  point  as  Ar  a»  it 
will  go,  but  that  is  no  judicial  aulhorky,   only  a  cafe  at  « 
Judge's  chamber.     The  fame  was  alfo  faid  obiter  in  the  cafe  of 
The  ^een  v.  Fane^  Pafcb*  ix>Aim.  but  it  never  came  juficially 
before  the  indiole  court  tHl  now.     And  iherefare  as  it  is  m 
integray  we  are  of  opinion  the  order  asnft  be  quttflied. 


Dominus  Rex  ve^fm  Gill  &  al\ 

Man  not  crimi-  T^diftment  for  diromng  down  fkins  into  a  man's  jard,  iriadi 
naiiy  aafwerabie  I  was  a  publick  way,/#r  ftt^i  another  man^  eye  was  best  out. 
ml  *  d^t^'  **  *^  evidence  it  appeared,  Ae  wind  took  Ac  fen,  andUew  it 
InoStr!"**  out  of  the  way,  and  fo  the  damage  happeived.  The  Chief  Jof* 
'tice  remembered  the  cafe  of  the  hoy  {ante  lafl.)  and  dot  in 

Heb. 
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%A.  I34.  "fftyacy  in  cnrdfing,  one  foldier  wounded  auiother» 
mi  a  caie  in  die  jeir«boak«  cl  a  man  lopping  a  tree,  where 
hft  hcufjk  was  Uown  at  a  diftance  and  kilkd  a  man.  And  in 
he  principal  cafe  the  defendants  were  acquitted. 

The  Attorney  General  twfus  Ellifton  et  al*.     In  Scaccario. 

qCJRBMm  on  a  bond  conditioned  to  traniport  cofiee,  and  i^  the  piea 
^  aot  lekod  it.    The  defendant  as  to  part  pleaded  the  fta-  ir^SSfcH?* 
ute  of  eqiiitjr  of  An.  8.    That  he  did  not  traniport  the  cof-  it  auKigh  for 
Be»  becaufe,  when  it  was  in  die  fliipy  one  of  dieoficers  of  the  *Jf  j^^  ^ 
ttiofln  caoie  on  board  and  feixed  the  co£fee,  and  carried  it  that^ai^. 
ttdk  to  Lmukn:  That  when  it  was  cleared,  he  continued  the  ward,  to  faifify 
rmgcy  dU  he  met  with  a  tempeft,   in  which  both  (hip  and  ^A^^^^ 
itdht  were  loft.    And  as  to  die   refidue  of  die  coffee,  he  \^  p.    ^'  ^^ 
beaded  it  was  never  relanded.       The  attorney  general  re* 
jBtB^  tliat  Ae  feizure  was^  becaufe  die  coffee  was  unfhipped 
■Ml  an  intent  to  be  relanded ;  and  on  a  travcrfe  of  this  they 
are  at  iffiie,  and  it  is  found  with  the  King. 


Ik  was  nittved  in  arreft  of  iudgment,  that  here  was  an  im- 
material ifiie,  for  the  bond  being  only  not  to  reland,  the  re- 
iSotisn  mdy  difdofes  evidence  of  an  intent  to  relaxid,  which 
h  not  fttfficient  to  fubjed  him  to  die  penalty.     On  the  other 
Ue  it  was  (aid,  diat  the  plea  had  admitted  a  non-performance, 
Wflftring  an  excuk ;  and  then  it  was  iufficient  to  meet  the 
flB^  mud  felfify  the  excufe,  in  all  cafes  (that  of  an  award  only 
oo^ilBd)  for  there  indeed,  if  the  defendant  pleads  nul  agari 
JU^  the  plaintiff  muft  not  only  (hew  an  award,  but  he  muft 
lifatber  and  affign  a  breach.     £«ff.  138.     But  in  no  other 
oft  kiie  obliged  to  do  more,  than  falfify  the  defendant's  plea. 
AhI  of  Jdns  opinion  was  the  court,  and  judgment  was  given 
ior  Hie  pHttDtis* 

Wlndmil  verfU$  Cutting. 

P^<ft  Omimm  :  An  attorney  ^CL  B.  vriio  is  a£hially  in  the  Privilege  ir/ 
*^  cuftody  cf  die  marflial  of  diis  court,  (hall  never  be  fuffer-  c.  B.  where 
tkto  plead  his  privile^.     ^  R»U.  Jbr.  232.     For  diere  is  a  ^^^^^^ 
gKM  diference  between  an  aAual,   and   fuf^fed    cuftody. 
I  Uk.  I.     Etper  Fortifcui  J.  As  to  the  plea  that  a  man  is  a 
^eric  of  one  of  die  prothonotaries  of  C.  B.  I  have  looked  a 
Ms  into  it,  and  find  the  old  way  of  pleading  was,  that  they 
Wrecf  ployed  in  ingrolEng  of  rec^ds,  affidentn  in  curiae  and 
the  like.     RmJI.  473.  b.     34  H.  6.  15.     And  fo  in  this  court 
of  late  years  an  affidavit  has  been  required  to  that  effed,  Cooke 
ft  LmmTy  Read  v.  Chambers^  and  the  cafe  of  one  JVorthingtony  Fortefc.  Kcf^ 

1 J  Jnn,  34a* 
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II  Ann.     In  the  cafe  of  BaAer  v.  Swindon*  Mich.' 10  W. 
C.  B.  rot.  360.  a  clerk  pleaded,  that  he  ought-  to-be  fue 
bill,  and  not  by  original,  but  the  court  held  the  contrary; 

Clitc  572.         that  attornies  only  have  that  privilege.     • 

hnitxtoti  verfus  Buckton. 

....  ...... 

Whew   the       rTlRefpaiTs  for  the  entry  of  "difpafed  cattle  into  tfce  plafe 

llavrffii^ofta    .4.    ^'^^^>  t^^  ^^^^  ^  plamtiJPs  cattle  were  infefted.- 
though"  the"  da.  guilty  pleaded^  and  a  verdi^  for  .the  plain tIfF  for  sidi.'    ^ 

mages  are  under 

4o**  Jt  was  moved,  to  allow  the  plaintiff  his  full  colW,"  iipdi 

account  of  the  fpecial  damages  alleged  and  piit  in  ifiu^ 
which  would  have  fubfiifted  of  itfelf  as  a  difrin^  catife  o 
tion,  and  the  pIaii)tifF  ought  not  to  be  ^unifhed  fbr'jt$(u: 
with  the  trefpafs,   to  avoid  vexation.      'And  Cro\  Car. 
307.     '^.Mgd.  39.     2  Ven.  48.     Oro.  Qir,  141.     Ra/. 
were  cited.  -  • 

On  the  other  fide  it  was  infiftcd,  that  though  here  is  m 
of  agrjravation  laid,  yet  it  is  ftill  to  be  conlidered  as  an  in 
of  trefpafs,    in  which  there  is   a  recovery  under  40 i.  ■ 
matter  alleged  only  by  way  of  aggravation  cannot  intick 
plaintiff  to  full  cofts.     2  ren.  48.     SaUt.  642. 

The  Chief  Juflice,  Powys  and  Ffrtefcui  Juflices,  wen 
full  cofts,  becaufc  the  confequenriai  damage  is  a  mattej 
which  the  plaintiff  might  have  had  a  dittindt  farisfa&idn.  - 
they  likened  it  to  (he  cafe  of  an  adion  of  battery,  pir 
€&njirtium  of  the-  wife,  ox  feruitium  of  the  fervant,  amifit^  in 
for  that  reafon  are  not  within  the  ihitute.  The  true  diA 
tion  is,  where  the  matter  alleged  by  way  of  aggravaticm 
intitle  the  party  to  a  diflindl  facisfadtion.  Afportation  of  ) 
may  be  a  ground  for  a  trover,  but  yet  may  be  laid  as  an 
gravation  in  trefpafs,  and  the  plaintiiF  ij^all  have  full  c 
If  a  man  enters  and  chafes  and  kills  my  cattle,  that  is  a  dif 
wrong,  but  yet  may  be  joined  as  matter  of  aggracvatiofi^  ( 
pofe  1  have  two  clofes  at  a  great,  diftance,  and  the  fame  vi$s 
courfe  running  through  both,  I  may  allege  the  entry  ijita 
ptT  qu9d  the  water  was  prevented  from' coming  to,  chQ,  q( 
and  there  (hall  be  full  cofts«  :   .   .:  -     \ 

Eyre  J.  contra^  Becaufe  this  recovery  will  not  be  plicae 
to  a  fpecial  a(5tion  upon  the  cafe  for  a  fpecial  injury^,  ftfd 
tcri  negaverunts     And    the  plaimiff*  had  fuU  cofts. 


Dom 
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"Doainus  Rex  vtrfus  Kinnerfley  and  Moore. 

IMbnnaticm,  felting  forth,  dvat  the  defendants  Kinnerfley  and  Confplnicy  nay 
Murfj  being  evil  difpofed  perfons,  in  order  to  extort  money  be  laid  without 
n  my  L<tfd  SwuUrlandy  did  confpire  together  to  charee  my  iT^  ^vertaa, 

I     J     f  .  1  .  -     /•    1         °     .  I      ,      ^  .  ,    P^       /  It  one  be  cun- 

Lm  with  endeavouring  to  commit  lodomy  with  the  faid  Moore  \  viaed,jadgmeat 
tnd  tfast  in  execution  of  this  confpiracy  they  did  in  the  prefcnce  ^^^  ^  ^"^^ 
lad  hearing  of  feveral  perfons  fidfly  and  malicioufly  accufe  my  J^'lSc^^ tf 
Lofd  tbat  be  cmatusfmt  rem  veneream  habere  with  the  defendant  thr  other. 
JinVy  and  lb  to  commit  fodomy.     The  defendant  Kinnerfley 
onlj  appears,  and  pleads  to  ifTue,  and  is  found  guilty,  and  now 
fefcral  exceptions  were  taken  in  arreft  of  judgment. 


ma  III 


tmnikweiyie  Serjeant.  The  nature  of  the  offence  muft  appear 

Ike  vecord^  for  by  that  only  the  court  muft  judge,  and  the 

lift  be  particularly  and  certainly  aUeged.    Conatusfuit 

A,  for  it  might  only  be  an  ad  of  the  mind,  which 

Mm  it  was  put  in   execution   was   fuppreiled  by    reafon. 

I  MmIL  Ref.  79.     2  Bulfl.  276.     In  an  adion  (or  words,  per 

mdmtnUigimm  amifltj  the  plaintiff'  declared,  that  whereas  he 

fKkmleht  it  C9natu$  fuit  to  marry  fuch  a  woman,  the  plaintiff* 

ffkM  of  kim  fuch  words  per  quod^  l^c.  and  this  was  held  to  be 

iKertiiiif  mad  the  judgment  was  arretted. 

2.  h  flioald  appear  upon  the  record,  that  the  party  accufed  is 
iuoctat  i  for  it  is  no  crime  to  charge  a  guilty  perfon  with  fuch 
tt  offisDOe.  They  (hould  have  averred,  uhi  revera  et  in  fa^o 
he  MS  C9matus  fuit  to  do  the  ad  with  which  he  was  charged. 
&•  1 19  49.  In  adions  for  a  malicious  profecution  the  plain- 
lif  onft  innr  the  former  adion  to  be  determined,  and  how ; 
blikewife  he  muft  fhew  an  acquittal  upon  an  indidment. 
I  III.  88u 

'  }•  To  every  confpiracy  there  muft  be  two  perfons  at  leaft, 

here   is  only  one  brought  in  and  found  guilty.     If  Plow.  tti.  b. 
the  other  ihould  be  found  Not  guilty,  that  will  confe-  ^<*P^*  *®*" 
ifjttiidy-be  an  acquittal  of  Kinnerfley.     if  three  be  indided  for 
a  riot  and  an  ailault,  and  one  only  found  guilty,  and  the  others 
acquitted;  this  difcharges  them   all,   becaufe  the  riot  is  the 
iRudation,  'and  the  aflault  only  the  confequence.     &alk.  593. 
And  one  perfon  alone  cannot  be  guilty  of  committing  a  riot :  bo 
indus  cafe  one  cannot  be  guilty  of  the  confpiracy,  though  he 
may  of  the  overt  ad,  and  yet   the  foundation  (which  is  the 
confpiracy}  being  removed,  the  other  part,  which  is  only  the 
.confequence,.  faOs  of  courfc. 

Vox..  L  O  Comynu 
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Comyns.  Bare  words  arc  not  a  fuificient  overt  a£l,  without  aP 
leging  fomething  a£buaily  done  towards  putting  the  conipinicr 
in  execution.  4  &•  16.  ^.  i  RoU.  Abr.  no.  fi  6.  ^  Co.  56*  /« 
For  if  there  be  only  words,  an  adtion  of  fcandalum  magnatum 
lies.     If  the  charge  on  my  Lord  was  by  courfe  of  law,  then  tlv 

'\  defendants  are  juftified,  till  it  is  falfiiied  in  a  kgal  manner,  eithft 

by  ignoramus   or    acquittal,     i  Roll,  Ahr.   113,    114.    R    % 

Hob.  167.        And  the  court  will  not  fufFer  the  party  accufed  tobrmghis'adioii^ 

*  '^*  till  he  has  manifeded  his  innocence  \  becaufe  otherwife  then 

might  be  contradictory  judgments,  for  the  parties  might  ]bi| 

*   '  condemned  in  an  a<^on  for  that  profecution,  which  they  mu)^ 

afterwards  eftablifh,  and  then  thofe  two  judgments  would  be  u* 
confiftent.    j>  Keh.  799. 

The  oflFence  with  which  my  Lord  is  charged  is  no  crime  pa* 
;iiihable  by  our  Law.  For  a  bare  endeavour  (which  ii  thi 
jnoft  that  is  alleged)  to  do  (uch  an  a6l,  is  not  punifhabk  ia 
the  temporal  courts.  And  the  only  reafon  why  it  is  a£tioiiai4c^ 
.to  fay  of  a  woman  that  (he  had  a  baftard  is,  becaufe  flic  it  piftr 
nifliablc  for  it  by  i3  £//«.,  c.  j.  and  7  Jac.  i»  c .  4*  f^^  jt 
nor  is  it  actionable  then,  unlcfs  it  appears  the  pariih  \yas  charge^ 
Salk.  694.  So  to  fay  flie  keeps  a4>awdy-houfe,  becaufe  ^ 
common  law  punifhes  fuch  a  perfon.  Cro^  Car.  329.  And 
vyet  it  is  not  actionable  to  call  a  woman  a  bawd,  which  is  ad^ 
an  offence  cognizable  in  the  fpirifual  court.     i.^«».S3^ 

If  Moore  fhould  die,    be  pardoned,   or  acquitted,   how  cas 
•the  other  be  guilty  of  a  confpiracy  r  Cro,  EL  701.      i  Fen.  2341 
3   Kebn    III.       I  Saund.    228.       2    Keb.   476.       I    Keb*  284* 
I  Roll.  Abr.  III.  pi.  5. 

Adjournatur\  and  at  another  day  Reeve  in  anfwer  to  the  <A^ 
ejections  argued  : 

I.  As  to  the  cGTiatus  being  uncertain.     This  goes  to  their 

own  charge ;  from  which  we  would  not  vary,  but  were  obligel 

to  lay  it  as  we  could  prove  it.     We  could  not  lay,  that  he  uai 

my  Lord  did  the  aCt,  when  he  only  faid  he  endeavured  to  dt 

it.     The  cafe  in  i  Roll.  Rep.  79.    and  2  Bul/L  276.    is  not 

applicable  to  this.     There  it  was  in  tlie  plaintiff's  power  to 

•have  been  more  particubr,   and  the  words  were  not  a&ion* 

.iible    without  a    fpecial    damage:    He    fhould   have  fliewn  a 

•treaty    and    communication    between    himfelf  and  the   lady, 

whereas  he  only  fays  he  intended  and  went  about  to  marry 

her,  and  it  does  not  fo  much  as  appear  flic  knew  any  thing  of 

ithe  matter.    In  many  cafes  it  is  aCtionable  to  charge  a  man'widi 

a  bare  attempt  tQ  do  an  unlawful  aCt.  Cro.  EL  6.   You  lay  in 

M'iit 


r  oitfciy  ic  IS.  j>uc  ir  ic  uc  no^  yec  wc  iiuiic  cnere 
3.QCcaiion  to  lay  anv.  The  confpiracy  is  the  git  of  the 
^  aad  the  other  onfy  matter  of  aggravation,  of  which 
feodant  may  be  acquitted,  and  found  guilty  of  the  con- 
r  iMCwithftandiiig.  i  Fen.  304.  i  Sid.  174.  i  Lev. 
So  I  Liv.  62*  I  AV^.  203,  254.  A  confpiracy  to 
I  a  man  with  being  the  father  of  a  baftard  child  wis 
dl  hiid,  without  any  overt  a£t.  27  yj^  ^A  44.  16  Affl 
There  were  differences  in  opinion  as  to  this  matter 
rljy  but  now  the  law  is  fettled. 

Say  they,  no  judgment  fhall  be  given  againft  Kinnerjky^ 
le  poffibly  Moore  may  be  acquitted,  and  that  will  be  an  ac^ 
I  ojf  both.  I'his  is  arguing  from  what  has  not  hap- 
I  wl  probably  never  will  ;  for  though  Moore  may  have 
pqitunity  to  acquit  himfelf,  and  is  not  concluded  by 
^sUSl  as  Kinnerjky  is ;  yet   as    the   matter   now  ftands 

himfelf  is  found  guilty,  for  the  confpiracy  is  found  as 
udy  and  therefore  judgment  may  be  given   againll  one 

the  trial  of  the  other.  As  4  E,  3.  34.  b.  Bro.  Conjpi- 
I.  I  Fen.  234.  3  ^«'^-  III-  24  E.  3.  73.  a.  Paf 
•  B.  R,  Regina  v.  Heme.  There  the  indidtment  was 
le  with  A.  et  multis  aliis  did  confpire  to  accufe  B.  that 
Mimpt  to  commit  fodomy.  The  grand  jury  found  the 
I  to  Herney  with  an  ignoramus  as  to  A.  Heme  was  con- 
»flnd  then  it  was  moved  in  arreft  of  judgment,  that  there 
an  ignoramus  as  to  A.  Heme  could  not  be  guilty  of  con- 
I  with  him.  But  the  whole  court  over-ruled  the  ex- 
n»  and  faid  it  was  fufficient,  being  found  that  he  cum 
e£is  did  confpire,  and  that  it  might  have  been  laid  fo 
\\  and  Heme  was  fined  forty  marks,  and  fet  in  the  pil- 
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laid,  dut  the  defendants  did  faljfy  charge,  which  could  i 
be,  if  the  accufapon  Vas  true.  Trin.  4  jhn.  Rtgi$iM  v*  J 
Salk,  174,  376.  iadidment  fetting  forth  that  the  defeiufai 
fa^  can^raverunt  to  charge  A.  with  being  the  lather  d 
baftard  child :  On  den>urrer  die  exception  was,  llM  there  « 
no  averment,  that  A  was  not  the  father ;  and  upon  gcMtct 
fideration  and  fearch  of  precedents,  the  .in4ii33nent  W9a  h 
good.  A  difference  was  taken  in  an  indidlment  for  peijiu 
where  you  diuft  aver  the  oath  falfe  ;  and  alia  in.  a£tioni  foe 
malicious  prdecution,  where  it  muft  appear  the  party  was  a 
nocent,  to  intitle  biai.  to  damages*  F*  N^Bm  114^  fi 
Rafl.  117. 


5.  The  laft  exception  is,  that  the  of&nce  chiu^ed  J*  i 
paniihabte  in  the  temporal  courts*     We  deny  dut*^    AttiMil| 
of  this  nature  have  been  punilhed,  and  fo  have  cea(l|aracH9 
do  a  lawful  ad,  which  is  ftronger  than  this  cafe. 


The  whole  court  were  unanimous  in  over  mliQg.  aft'j|l 
exceptions.  And  Powys  J.  quoted  a  cafe  in  Godb,  where" 
man  was  punifhed  for  an  attempt  to  pick  a  pocket.  A{ 
Eyre  J.  remembered  Captain  Rigbyj  who  was  piUoded  Ae  1 

Sr(^  4  Bur.  Rep.  tf^fr^/  to  Commit  fodomy.     And  be  quoted  7r£B%    19  4C; 

>^S3-  Rgx  V.  Sudbury  bf  afj  where  four  were  induEbed  for  a  riot,,  tii 

found  guiky,  and  the  other  two  acquitted  ;  and  thi&  n^  jhe 
to  be  a  difcharge  of  them  all,  though  it  had  been  olh^liwifr 
it  had  been  laid  cum  multis  aliis.  And  HiL  7,  Anru  r9t^,\f^\ 
a  cafe  to  the  fame  purpofe  as  the  ^een  and  Beft.  ^JSi.p 
F^rtefiui  J.  falfis  alUgantiis  is  in  the  conmiii&on  oioyer  and^i 
mifur.  And  Holt  C.  J.  held  in  BeJF^  cafe,  that  an  atteni|it  | 
do  an  ad  cognizable  in  the  fpiritual  court  was  punifhaUehtf 
Inforo  c^fcientiae  the  attempt  is  equal  with  the  execution  t£\ 
and  there  is  a  great  difference  between  being  found  Notgaik 
and  not  being  found  guilty.. 

Whereupon  judgment  was  given  for  the  King,  and  afterapn 
the  court  proceeded  to  fentence,  and  told  the  defendant  Jl 
thing  but  his  being  a  clergyman  proteded  him  from  a  coifOf 
punilhment.  They  fined  him  500  /.  a  year'a  imprifooiw 
and  to  find  fureties  for  his  good  behaviour  for  feven  ]^ars* 

In  Eafter  term,  5  do.  Adeon  was  conviA^d  and  fenCsoflt 
to  ftand  in  the  pillory,  fufier  a  year's  imprifonment,  and  to  Si 
furedes  for  feven  years. 

u^'^'^rhir*^"  And  this  term  Kinnerjleyy  on  affidavits  of  his  being  indifpob 
the  benefit*©?  moved  the  court  that  he  might  be  admitted  to  the  benefit  6f  tl 
the  rules.  rules.     Sid  per  curiam^  Wt  never  do  it  for  one  in  executin 

whii 
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aVidi  diflers  from  the  cafe  of  perfons  committed  for  high  trea- 
[qd,  who  have  been  bailed  on  account  of  lUnefs. 


Wraight  verfui  Kitchingmani 

£kROR  eC.  B.  of  2Ln  award  of  execution  in  Hfcire/actas  Matter wMch 
upon  recognizance  of  bail,  reciting  that  the  defendants  in  |j^*  p^pcriy  h 
Kktrj  term  3  Geo,  coram  JujUtiariu  de  C.  B,  manuceterunt  et  pnndpil*  or  ^  * 
(Mitf  cvnofi  manncepit  pm  Richards  tVelboum  in  106  A     Upon  might  have  beeo 
toMitionY  Att  if  he  fliould  happen  tt>  be  condemned  in  a  certain  ^}^^%^ll^  *^* 
fieiof  debt  upon  demand  for  53/.  at  the  fuit  of  Kitchinpnan  and  not/([\inli\t\ot 
his  wife,  then  the  faid  JVelboum  fhould  pay  and  fatisfy  die  faid  ^n-or  after  exe. 
KXL  and  all  damages,  or  render  his  body  in  execution  of  that  T^^^Hc*'^^^ 
{■ipiciit.     And  then  Ui^jctrefactas  fets  forth,  that  licet  the  faid  4  Mod.  306. 
BbUngman  and  his  wife  recovered  the  faid  53/.  debt  and  15/. 
fcr damages,  yet  the  faid  JVelbourn  never  rendered  his  body  in 
QKutioii  of  die  faid  judgment,  6r  fatisfied  the  faid  debt  and 
teigil*     Upon  Wijcirefici  returned,  there  is  judgment  byde- 
fioit,  and  execution  awarded.     The  defendants  allign  for  error, 
dut  the  plaintiffs  in  HiL   3  Geo,  obtulerunt  fe  againft  die  faid 


Wfk  ii  flacito  tranfp'effionis  acetiam  in  quodcm  placiu  debiii 
ffn  ekmmm  53  /.  upon  which  procefs  tifued  againft  him,  re- 
Mabkni  $fUikis  purificationis :  at  which  day  the  defetidantt 
Mmed  i&to  rtcog;nizance  for  his  paying  the  debt  or  rendering 
kiiJMj:  And  that  the  plaintiff^  did  not  within  two  terms, 
ioomiiiig  to  the  courfe  of  the  courts  declare  againft  the  faid 
Wdkiurm  in  pbcito  praed\  whereby  the  recognizance  was  dif- 
dsged  :  But  fsirther  they  fay,  that  the  plaintiffs  in  Trinity  term 
Mhhiring  caufed  him  to  be  fummoned  into  the  faid  court  to  an- 
tler dicm  in  a  |dea  of  debt  for  53/.  and  obtained  judgment 
tempon,  and  that  fuch  judgment  was  had  upon  thofe  proceed- 
iopy  and  not  in  that  a£^ion  wherein  the  defendants  became 
W;  but  notwithftandihg  this,  the  award  of  execution  is 
pounded  Upon  die  judgment,  in  that  collateral  a£lion.  The 
Mber  enrors  affigned  are,  diat  the  Juftices  of  C.  B.  had  no 
poVQ^  to  take  any  recognizance  in  this  form,  and  that  there  is 
idUcointinuance,  and  feveral  variances  between  the  rccc^i* 

idelf  and  the  recital  of  it  in  Ae  fcire  fticias.  The  defend- 
their  affignment  of  errors,  by  procuring  ♦^he  recog- 
entered  with  a  placita  of  Hilary  term,  and  the  other 
lltaecdings  with  z  placita  of  Trinity  term,  to  be  fent  up  hyccflk 
itrtri^  with  a  certificate  that  there  are  no  continuances  from 
VkHjto  Trinity  term.     And  in  nulk  eji  erraf  pleaded. 

ttrmge  pro  qtter^  in  errore.  Before  I  enter  into  the  debate  of 
ta  exceptions,  I  muft  beg  leave  to  obferve,  that  as  this  record 
faadsy  the  id&  of  our  aiSgnment  of  errors  muft  be  taken  to  be 
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as  we  have  alleged  it ;  for  we  have  not  only  verified  it  by  & 
return  of  the  certiorari  (which  is  the  proper  trial  in  thele  ctfia 
but  the  other  iide  have  come  into  it,  by  pleading  in  nulh  eji  errm 
iuniy  which  is  a  confeilion  of  the  matter  of  fad,  and  ferves  topi 
the  law  ariiing  from  that  b£k  in  iillie  before  the  court: 
is  in  eiFedi  to  fay,  I  agree  the  proceedings  were  in  the  manAi 
you  mention,  but  notwithllanding  this,  I  infift  they  are  re 
gular  \  they  are  not  erroneous.    So  is  i  Vcn.  252.    I  Sid*  I4.« 

I  (hall  at  prefent  omit  obferving  what  thofe  £iSs  are,  :|riuc| 
ftand  admitted  upon  this  record,  but  (hall  make  ule.  of  diat.obr 
fervaition,  as  occafion  ihall  require,  in  fpeaking  diftindly  ita 
each  exception. 

Our  exceptions  are  of  two  forts.  ^  Such  as  go  (befiicsii 
and  2.  To  the  foundation  of  this y^/r/ySz^iW.. 

* 

Thofe  which  refped  the  form  are,  either  fuch  as  arife  vpt 
the  &ce  of  the  writ  itfelf,  or  by  comparifon  of  it  witli  the  odkr 
parts  of  the  record. 


I 


The  exception  I  take  to  the  writ  itfelf  is,  that  the  breads  b 
not  well  afligned,  for  they  only  fay,  that  Hat  fuch  recovtfjf 
againft  the  principal,  yet  he  never  rendered  his  body  in  extoAm 
judicii  praedi^\  which  ties  it  up  to  a  particular  kind  of  reodcTi 
and  has  not  left  it  at  large  to  any  render  which  would  be  a  good 
difcharge  of  the  recognizance.  And  therefore  though  rmafl 
admit,  he  did  not  render  himfelf  in  execution  of  that  jndgi 
ment ;  yet  if  I  can  fhew,  that  notwithftanding  what  the  plains 
tifFs  have  alleged,  the  condition  of  this  recognizance  may  havi 
been  performed  ;  then  I  (hall  be  well  juftified  in  faying,  dM 
breach  is  not  well  aligned.  • 

A  render  may  be  either  before  or  after  judgment,  and  it  OiJ 
happen,  that  though  either  of  thefe  will  difcharge  the  bail,  f^ 
neither  of  them  maybe  a  render  in  execution  of  that  judgmMit 
It  is  plain,  the  iirft  cannot :  There  cannot  be  a  render  in  CM< 
cution  of  a  judgment,  when  as  yet  there  is  no  judgment }  bil 
yet  it  will  not  be  denied,  but  that  a  render  before  judgment  it) 
good  difcharge  of  the  bail,  for  the  intent  of  the  condition  is  is 
fwered,  inafmuch  as  the  party  is  forth  coming,  and  the  odN 
•ay  have  his  body  as  a  fatisfa<Slion  for  the  debt  when  recovmcd 

And  as  there  may  be  ^  render,  before,  fo  likewife  after  ju^ 
ment,  and  yet  not  in  execution  of  that  judgment.  For  fuppo) 
the  bail  bring  the  principal  into  court,  and  leave  him  there, 
the  plaintiff  refufes  (as  by  law  he  may)  to  take  him  in 
lion  \    I  believe  no  body  will  fay  this  is  9  render  in 
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tudon  of  dut  judgment,  and  yet  there  is  no  doubt  but  thift  i$ 
tgood  difcharge  of  the  bail;  for  it  amounts  to  a  performance 
«f  tfae  condition  :  And  in  this  cafe  the  entry  is  not,  that  he 
was  rendered  in  executlone  judidi^  but  tn  exoneratlone  mtinncaptGr\ 
And  if  the  plaintiff*  will  not  pray  him  in  execution,  the  con- 
fequence  of  that  is,  that  he  muft  be  difcharged.  So  is  Hob. 
2IO.   Walbj  V.  Canning. 

Since  therefore  It  appears,  there  are  more  ways  than  one  ta 
Xffbrm  the  condition  of  this  recognizance,  I  need  not  cite 
nukj  caies  to  prove,  that  the  faying  the  principal  did  not  ren- 
ter in  one  particular   manner,  will   not  amount  to  an  aver- 
nenc  that  he  did  not  render  at  all.     If  a  man  is  bound  to  go 
so  T§ri  or  Lancafltr  by  fuch  a  time  (where  according  to  Sir 
^budani  HijwanT^  cafe,  2  Co-  35*  he  being  the  party  agent,. 
bas  his  election  to  go  to  which  he  pleafes)  it  would  be  infuf- 
ficient  to  fay  he  did  not  go  to  York^  becaufe  though  that  be  true 
yet  be  may  have  performed  the  condition  by  going  to  Lancaf^ 
Ur  within  the  time :  And  for  this  the  book  of  21  Ed.  3.  29.  h. 
if  an  authority,  where  both  parts  of  the  disjun<3ive  are  pof-. 
GUe  (as  in  the  cafe  I  now  put)  though  it  was  otherwife  re-^ 
Mfed  there  in  the  principal  cafe,  becaufe  it  appeared  that  one 
fvt  of  the  condition  was  become  impoffible  by  the  aA  of  Gody 
tai  dierefore  as  to  that  there  was  no  occafion  to  take  any  no*. 
tke  in  afligning  the  breach.     If  I  covenant   to  do  an  a£t  by^ 
ffljfelf  §r  my  amgns,  the  breach  muft  be  in  the  disjundive,  fo 
as  to  take  m  both  ways  by  either  of  which  that  act  might  be 
kuu    So  is  Cro.  Eliz.  348.     Salk.  139. 

The  fame  exception  was  taken  about  two  years  (ince  in  the 
Cik  €(  Riadv.yenamity  but  I  cannot  fay  it  received  any  ju- 
idal  opinion.  I'he  court  did  fcem  to  come  into  it,  and  the 
|iaintiflfs  difcovering  their  opinion,  would  not  ftand  another 
Vgument)  but  applied  below  and  got  it  amended. 

The  next  exceptions  to  the  writ  are  fuch  as  arife  by  com-, 
|irif(m  of  it  with  the  other  parts  of  the  record,  from  which  it 
mies  in  fevefal  inftances.     I  forbear  to  mention  .them  all,  but; 
ftall  rely  upon  thofc  which  I  apprehend  to  be  moft  material. . 
But  before  I  do  this  I  muft  obfcrve,  that  we  are  in  the  cafe 
tf  a  defcription  of  a  record,  which  the  court  requires  to  be 
made  ftri£Uy,  and  more  ftriAly  where  the  fuit  is  founded  upon 
that  record,  than  where  it  is  only  dcfcribed  in  a  writ  of  error, 
ia  order  to  remove  it  out  of  one  court  into  another.     And  ' 
Acre  will  follow  no  inconvenience,  if  the  court  in  thefe  cafes  \ 
ties  up  the  party  to  an  exa<^  defcription  ;  becaufe   if  he  be  but 
careful  he  may  do  it  with  the  utmoft  exa£biefs,   and  it  is  his 
orni  laches  if  he  miftakcs. 
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The  firft  variance  is,  diat  in  the  writ  it  is  (aid,  Ae  dtfctiHuM 
fMnuaperunt  et  uterque  eorum  manucepit  pro  Rubardc  fFMittm  fi 
X06A  whereas  the  recognizance  runs,  that  they  r9C§gn$ffinm 
€f  uterque  eorum  rccognovit  fe  ieberi  iijdem  the  plaintifis  in  io6i! 
Now  the  words  manucapio  and  recegnofco  zxt  of  difitrcnt  figM- 
^cations :  The  latter  indeed  does  import  a  being  bound  m  1 
Aim,  and  therefore  is  properly  ufed  in  thefe  cafes;  but  nM«»- 
eapio  was  never  taken  in  that  fenfe  :  It  fignifies  a  receiving  ano- 
ther into  cuftody,  of  which  the  ufual  expreffion  is,  qmtd  trm- 
ditur  in  hallium.  There  is  a  great  difference  between  ri€9gM^ 
viife  debere  fo  much,  and  manucepit  in  fo  much :  For  rec§gm* 
vitfe  debere  creates  a  duty  to  the  party,  and  is  an  imyneaiili 
lien  \  but  manucepit  pro  J.  S.  is  no  lien  as  to  the  plaintiff  ic 
the  aAIon,  no  more  than  to  any  body  elfe.  It  may  as  well  i«^ 
fer  to  the  court  who  delivers  out  the  party,  and  thereupon  hi 
undertakes  to  the  court  that  the  party  is  forth  coming.  It  ii 
not  manucepit  tff  the  plaintiff  foT  fuch  a  one,  but  mamicepk  gnth 
ra]ly,  which  form  may  be  proper  to  be  ufed  in  diis  OMUt] 
where  the  bail  is  not  bound  in  a  fum  certain,  but  the  ftumimm 
left  entirely  uncertain  till  judgment ;  whereas  in  C  B.  mriiere 
the  fum  is  mentioned,  and  thereby  reduced  to  a  certainCy»  the| 
ufe  the  ftrongcft  Words  to  bind  the  party,  fo  as  to  make  it  m  cer- 
tain duty  depending  only  upon  a  condition  fubfequent.  Awk 
in  this  cafe  I  muft  fubmit,  whether  it  is  not  releaiable  bjr  the 
word  debts^  as  a  bond  is  before  it  becomes  due,  becanfe^  it  is 
debitum  in  praefenti  quamvis  fehendum  infuturo^  according  to  Qom 
Litt.  292.  o.  But  according  to  Hoe%  cafe,  5  Co*  the  wwA 
debts  will  not  releafe  a  recognizance  of  bail  entered  into  in  thii 
court,  becaufe  there  is  no  certain  duty  created  at  the  time  oi 
entering  into  it. 

The  next  variance  is,  that  the  writ  runs,  qua$  quidem  to6£ 
iidem  the  bail  recognoverunt  de  terris  et  catallisfuis  fieriy  whereai 
the  record  is  voluerunt  et  concejjerunty  which  are  die  propel 
words  in  that  place,  for  though  recognofco  be  proper  to  ligntfy 
they  bound  themfelves  in  that  fum,  yet  concedo  is  always  ^)ufe4 
when  they  come  to  defcribe  in  what  manner  Ae  parties 'agrw 
it  fhall  be  levied.  They  recognofcunt  fe  debere  fo  much  monej^ 
which  they  concedunt  (hall  be  levied  in  fuch  a  manner. 

The  other  inftances  of  variance  are,  where  the  writ  C0Bt»&t 
more  than  is  in  the  record.  And  to  thefe  I  would  premiie  % 
di(lin6tion,  which  I  have  often  heard  laid  down  in  this  courti^ 
and  that  is,  where  records  exceed,  and  where  they  do  not  como 
up  to  the  defcription :  Where  they  exceed  the  defcription,it  wil( 
be  well  enough,  for  every  excefs  implies  a  ftillnefs,  and  if  there 
be  a  full  anfwer  to  the  defcription  it  is  as  much  as  is  requir^  ^ 

but 
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%uf  it  IS  oAerwife,  where  the  record  does  not  come  up  to  tiic 
defcriptioti,  according  to  the  cafes  fo  often  cited  of  late  of  R§^ 
gers  V.  Lio]^  ind  Alfton  v.  Lucan*  In  one  the  writ  of  error 
contBined  an  addition,  which  was  not  in  the  record,  and  for 
Aftt  variance  it  was  quafhed ;  but  in  the  other,  where  the  writ 
bad  omitted  die  addition,  the  record  was  held  to  be  well  removed* 

And  if  ^e  crouding  in  an  unneceflfary  defcription  in  a  writ 
ef  error,  to  which  the  record  does  not  anfwer,  will  for  that 
feafen  vitiate  it ;  I  may  argue  a  fortiori  in  the  cafe  of  zfcirt 
fmasy  which  is  in  die  nature  of  an  action;  for  there  the  court 
ii  Under  dian  in  writs  of  error,  in  requiring  an  exa£t  defcripr 
tioa,  becaufe  odierwife  the  party  might  bring  two  afHons,  the 
•ae  varying  from,  and  the  other  agreeing  with  the  record. 

The  firft  variance  is,  that  by  iiicfcire  facias  the  defendants 
HC 10  forfeit  die  money,  if  the  principal  mould  happen  inaliquo 

wtJk  JMtam  facere\  but  there  is  not  a  word  of  this  in  the 

Rcogmzance  itfelf. 

Anodier  variance  is,  that  in  the  writ  the  defendants  are  made 
tD  undertake,  that  if  die  principal  be  condemned  in  that  a6iiojn^ 
or  jttigment  be  given  for  the  plaintiffs,  that  then  he  (hall  pay. 
In  die  record  it  it  only  that  if  judgment  be  given  for  the  plain- 
tifii  without  any  mention  of  being  condemned. 

In  one  he  it  to  render  damages  in  curia  ajfidendafeu  aliquo  moJk 
^fyikmida^  but  the  recognizance  is  only  for  damages  in  curia 
aMiMmAr,  widiout  any  mention  of  the  words  ajjidenda  feu 
'fifii  mod§. 

It  win  perhaps  be  faid,  that  thefe  variances  are  not  to  be 
ngarded,  becairfe  diey  do  not  alter  the  fenfe.     But  that  will 
be  00  anTvfer  at  all.    In  Dr.  Drake^s  cafe,  Salk.  660.  the  word 
•if  wat  pnt  inflead  of  notj  but  it  was  not  in  a  place  where  it 
aduenced  the  fenfe  one  way  or  the  other,  and  yet  the  court 
Ud  it  a  fatal  variance,  for  it  was  the  careleflhefs  of  the  party: 
hAPowil],  faid,  that  in  all  cafes  where  the  party  had  a  re- 
cord or  other  matter  by  which  he  might  make  an  exadl  de« 
fcripdon  ;  in  fuph  cafe  every  variance  was  &tal.     That  if  the 
conrt  once  gave  into  folutions  of  thofe  variances,  they  would 
never  know  where  to  flop;  and  for  my  part,  fays  he,  whilfl:  I 
bepup  to  die  fetded  rules,  I  look  upon  myielf  as  lying  in 
litrboiir,  and  therefore  I  will  never  confent  to  fet  out  to  fea 
agaiiu     Mich.  2  ^n,  in  B.  R.  Cbetliy  v.  fFifod,  there  the  re-  stllu  564,  659^ 
cognisance  was  defcribcd  as  taken  in  court,  and  upon  nul  tiel 
n£$rdj  it  appeared  to  have  been  taken  at  juflice  NeviUe^s  chamber, 
gad  by  him  delivered  into  court  i  and  it  was  adjudged  that  the 

plaintiff 
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plaintiff  had  failed  of  his  record:  and  yet  in  as  much  as  di< 
recognizance  took  its  efFe£l  from  the  inrolment,  it  might  n 
be  improper  in  a  legal  fenfe  to  fay  it  was  taken  in  court; 
but  becaufe  the  h&  was  otherwife,  the  court  held  them  to  de- 
fcribe  it  according  to  the  fadl,  and  not  according  to  the 
tion  of  law. 

I  have  n6w  done  with  what  I  had  to  offer  in  relation  to  th< 
form  of  this  writ,  and  (hall  therefore  in  the  next  place  proc< 
to  fhew,    that  it  is  defedive  in  point  of  foundation ;  that  il 
has  iffued  without  lawful  warrant,  without  any  foundation  at  all.. 
X.  In  refped  of  a  dtk&  in  the  procefs  by  which  the  princi] 
was  brought  into  court,  and  upon  which  it  appears  the  recog< 
ni^ance  was  taken.      2.  In  regard  the  recovery  againft  dies 
principal,    upon   which  this  fare  facias  is  grounded,  was  in 
another  action  than  that  wherein  we  were  bail.     3.  Becaoler 
die  plaintiffs  did  not  declare  within  two  terms  after  appearance^ 
according  to  the  courfe  of  the  court.     And  4.  Becaufe  th^- 
original  caiife  was  never  regularly  continued  in  court. 

1.  I  fhall  endeavour  to  fhew,  that  the  procefs  by  which  th^- 
principal  was  brought  into  court,  and  upon  which  the  capiar^ 
iflued,  and  the  recognizance  was  taken,  is  a  naughty  procefs^ 
and  that,  becaufe  two  different  a£lions  are  joined  in  it,  debcz  - 
and  trefpafs;  it  is  deplacito  tranjgrejfsonis  acetiam  di  placita  Jebiti  ^s 
which  cannot  be  joined  together,  for  the  procefs  to  bring  in  th^ 
p^rty  is  different,  in  debt  by  fummons,  and  in  trefpafs  by  at* 
tachment.     The    one  is  founded  upon  a  privity  of  cont 
created  by  the,  party  or  the  law,  and  furvives  againft  the 
cutor ;  whereas  the  other  is  founded  upon  a  tort,  and  dies  with. 
the  perfon.     Bcfides,  the  fame  plea  will  not  anfwer  bodi,  and 
for  that  reafon  it  has  been  held,  that  ajf'umpfit  and  trover  cannot 
be  joined.     I'Ven.  366.     Salk,  10.     i  Sid.  244. 

If  therefore  the  original,  which  is  the  ground  of  all,  is  &uldr; 
it  follows,  that  whatever  ftands  upon  that  foundation  muft  nil 
with  it.  But  the  recognizance  derives  its  obligation  from 
thence  -y  and  therefore  can  have  no  force,  when  that  is  removed. 

2.  But  if  the  court  ihould  be  of  opinion,   notwithftanding 
this  exception,  that  the  principal  was  well  brought  into  courts, 
and   the  recognizance   well   taken;  yet  I  muft  fubmit  in  the 
fecond  place,  whether  it  does  not  appear,    that  the  judgment 
upon   which   this    writ  is  grounded,   was  in   another  a^on 
than  that  to  which  the  bail  was  given,  which  was  in  a  plea . 
of   trefpafs    with   an  acetiam    de  placite    debiti^    whereas    Ae. 
judgment  is  in  an  adion  of  debt  upon  a  bond,  on  the  reco-» 
very  in  which  aSion  it  is  admitted  by  this  record^  that   Aci 
Jiire  facias  is  grounded,     I  am  fenfible  it  would  be  mifpending 

time. 
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time,  lor  me  who  am  counfel  only  for  the  bail,    to  go  into  a 
long  argument  to  prove,  that  the  court  of  C.  B*  cannot  upoii 
an  original  in  one  fpecies  of  action  take  any  cognizance  of  a/r 
a£Hon  of  another   kind  againft  the  principal  :    that  court  has 
xio  jurifdi^on  to  hold  plea  in  any  cafe,  but  upon  the  King'^ 
original  writ  iflued  out   of  Chancery,  except  in  the   cafe  of 
perlbns  having  the  privilege  of  that   court,  which  is  not  pre- 
tended in  this  caufe.     The  original  is  the  commiflion  to  tht 
court  to  hold  plea  between  the  parties  in   the  particular  caufe 
defcribed  in   it,  but  gives  no  jurifdidion   to  proceed  in    any 
other  caufe  though  between  the  fame  parties.     But  I  do  not 
apprehend,  how  the  determination  of  that  queftion   can  have 
any  influence  in  diis  cafe,  fince  whatever  eiFeft  it  may  have  as 
to  the  principal,  yet  it  can  never  reach  the  bail,  fo  as  to   fub^ 
JeA  them  in  any  other  action  than   that  wherein   they  were 
t>ound  ;  fo  that  I  need  only  prove  thefe  to  be  different  aflions, 
*irhich  cannot  be  taken  to  he  the  fame.     And  I  apprehend,  the 
thing  proves  itfelf,  for  the  court  will  never  intend,  that  this  ac- 
tion of  debt,  wherein  the  defendant  appears  to  be  brought  in 
l>y  fummons,  can  be  grounded  upon,  or  receive  any  fanflion 
from  an  original,   wherein  debt  and  trefpafs  are  both  joined, 
Thofe  proceedings  muft  be  taken  to  have  another  foundation, 
^12.  an  original  in  debt,  and  not  to  be  grounded  on  one  which 
-^U  not  warrant  the  judgment,  according  to  the  cafe  of  Chap*  jj^^  ^^^ 
iman  v*  Bamardijion^   where  an   original  in   trefpafs  was  held 
Slot  to  warrant  a  declaration  in  trover.  •  So  in  2  Fen^  153*  in 
^Citfpafs  die    virrit    was  recited  to  be  quare  claufum  fregit  it 
beriam  ibidem  crefcentem  comulcavit  et  confumpjit^  but   the  de- 
claration had  omitted  the  claufum  fregit :  (and  fo  has  the  de- 
daiadon    in  our  cafe)  and  for  this  fault  die  judgment  was 
vrefled  after  a  verdict.     So  is  Cro,  EL  329,  185.     I  do  not 
dte  thefe   cafes  (as  the  immediate  tendency  of  them   is)  to 
prove  that  the  declaration  fhall   be  held  ill,    becaufe   it  docs 
not  tally  with  the  recital  of  die  writ,  for  I  am  fenfible  the 
roodcm  refoludons  are,  that  in  order  to  overthrow  the  pro-* 
ccedings,  they  muft  be  compared  with  the  original  itfelf  upon 
A  writ  of  error  :  but  the   ufe  I  would  make  of  them    is,  to 
Ibew,  that  if  the  writ  and  the   declaration  do  fo  vary,    that 
will  be  caufe  to  reverie   the  judgment.     And  from   hence  I. 
pnfume  an  original  in  debt  and  trefpafs  fhall  never  be  taken 
V  die  warrant  for    proceeding  in  debt  only,    fince   the  only 
*ftft  of  fuch  a  prefumpdon  will   be,  to  overthrow  thofe  pro** 
^^ings,  which  it  was  introduced  to  fupport. 

But  further,  we  may  fafely  lay  all  this  afide,  and  there  is  no 
<^(^on  to  make  ufe  of  intendments  in  this  cafe ;  fince  it 
°*^fcfHy  appears,  that  thefe  are  different  anions  ;  for  by  tht 
J*cord  of  the  recognizance  the  principal  comes  into  coiu't, 
^^^  Js  let  out  upon  bail  in  Hilary  term  ;  but  the  a£don 
wherein  the  recovery  is,  appears  to  be  of  Trinity  term,  fo» 
^  tho 
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the  pkclta  is  of  diat  term^  and  in  that  term  it  is  recorded,  tbt 
the  principal  fumm$nitus  fuit  to  answer  the  plaintiflft ;  fo  duitit 
is  abfurd  to  fay,  the  recognizance  of  Hilafj  term  fhould  extend 
to  an  %Sdoti  commenced  two  terms  after,  viz.  In  Trinity  term. 

If  therefore  thefe  are  taken  to  be  diftind  a&ons^  it  necef- 
fmrily  follows,  that  the  defendants  by  becoming  bail  in  one, 
made  no  undertaking  for  the  odier  \  and  though  they  would 
be  liable  to  any  recovery  in  the  ai^on  to  which  diey  were  ba3, 
yet  they  were  not  anfwcraUe  in  any  aftion  which  muft  pro- 
ceed upon  fome  other  foundation  ^  and  it  is  already  admitted 
upon  this  record,  that  the  judgment  with  whica  diey  arc 
charged,  was  in  this  collateral  a^on. 

But  even  admitting,  that  as  to  the  principal  this  declaradofl 
in  debt  was  well  delivered  as  a  declanition  by  the  by,  (tkooj^ 
that  cannot  be  after  the  term  wherein  bail  is  filed),  yet  wiul 
we  infift  upon  is,  that  as  to  us,  who  are  the  bail,  the  plaintil 
is   confined  to  declare  according   to  the   procefs ;  for  thoi%|i 
there  are  two  different   a&ions  joined  in   it,  yet  both  toge- 
ther make   but  one  kquda^   which  cannot  be  fplit :    It  mufl 
be  a  recovery  in  ifta  (Uiiow  to  charge  the  bail.     And  diere- 
fore  where  the  plaintiff  has  declared  for  more  than  in  the  sro- 
cefs,  that  declaration  has  been  taken  to  be  one  delivered  bv 
the  by.     3  Kih,  i6.     Mich,  3  Jnn.  Bweyy.  WheeUrm  zniSalL 
102*     And  there  is  great  realbn  why  the  plaintiff  mould  not 
be  allowed  to  vary  in  Ac  leaft  as  to  the  bail ;  for  I  would  fior 
argument  fake  fuppofc,  that  when  the  defendant  comes  iot9 
court,  and  finds  the  plaintiff  has  done  wrong  In  joining  debt 
and  trefpafs  together  in  the  fame  original ;  thereupon  he  sp- 
plies  to  his  friends,  and   (hews  them  the   defe&,    bow  it  Is 
impoffible  the  plaintiff  can  ever  fucceed  in  that  adion  ;  and 
upon  that  account  he  procures  them  to  be  his  bail,  who  would 
otherwife  have  rrfufed  to  iland  for  him  in  a  proper  z£dca : 
I  muft  fubmit  it,  whether  it  would  not  be  a  hardihip  to  let  the 
plaintiff  charge  the  bail  by  delivering   a  declaration  in  debt 
only,  when  perhaps  he  fet  out  wrong  at  the  beginning  with  no 
other  view  but  by  that  means  to  get  good  bail   to  his  mOkm 
In  llf*\\  52*  the   recogniaaiKre  was,  that  the  principal  (houli 
upon  eight  days  warning  appear  to  an  action  to  be  brousbt  fb 
fuch  a  debt,  or  they  (the  bail)  to  pay  the  money :  the  bread 
was  laid  in  not  paying  fo  much  recovered  againft  die  principal 
without  (hewing  it  to  be  an  a^i^on  vi*hercin  he  had  ei^t  day 
warning :  and  lor  this  fiauk  the  court  held  it  ill  ;  and  P^pkan 
who  gave  the  rule  faid,  that  as  to  the  plaintiff  and  dcfenmnt  i 
voluntary  appearance  without  eight  days  warning  fhouU  bind 
ibr  the  defendant  had  fubmitted  to  ic,  a  v^Umti  nou  fit  hfurU 
but  yet  they  could  not  bv  any  agreement   among  thenmvc 
fcbjeci  the  bail  in  any  ot^cr  niet£M>d  of  proceeding  than  wa 

mendonec 
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neMiomd  in  the  obligatory  inftrumont;  fo  that  a  voluntaiy  a{r- 
'CdmLncm  ikoM  not  bini  tbem  who  became  only  anfwerable 
ST  a  caapuUiiry  one 

.  3p  But  if  the  coAirt  iiauUl  be  of  opioion,  that  the  recogni- 
aoce  was  well  taken  as  to  that  ai£tioo  wherein  the  princij;^  is 
ondemnejd  ^  yet  I  take  it,  that  the  bail  are  difcharged,  becaufe 
he  plaintiff  did  not  declare  within  two  terms  after  appearance, 
CGording  to  the  courie  of  the  court,  and  as  the  13  Car.  2>  c,  2. 
p^uim.  This  is  the  bA  which  is  admitted  to  us,  and  it  will 
e  aie  anfwer  to  fay,  that  though  the  defendant  might  hare 
rftiiU  tbs  dsclaratioA,  and  fiffoed  a  non  pro$^  yet  if  he  accepts 
^  all  will  be  well  enot^h;  oecaufe  his  acceptance,  which  is 
a  efiQppel  ta  hiixtfeif,  can  never  have  that  effetS  againft  us, 
•ho  are  hi$  bail,  for  the  (ame  reafoo  that  the  aifl  of  the  bail 
I  qp  ffftpppd  to  him,  according  to  the  cafe  of  Ntedham  v. 
'ifUHfiure  in  this  court,  Triiu  i  Geo.  ret.  399^  There  the  de* 
taiAiaf  pkaded  mUhomer  ia  abatement,  and  the  plaintiff  re-- 
ilie4  bv  uny  of  eftoppel,  that  he  had  put  in  bail  by  the  name 
n  ^l|t  QAchnitioQ;  but  the  court  held,  that  eftoppels  arife  againft 
L  laaa  bjr  bis  own  a^  whereas  this  was  the  ad  of  the  bail» 
M'  it  ^U*  3.  and  the  cafe  I  cited  before  out  of  Tehertony 
idbow  a  vobmtary  appearance  was  held  to  bind  the  party,  but 


4*  The  laA  branch  of  my  exception  to  the  foundation  of  this 
mn  f4iifi$  is  a  difcontinuance*  For  the  appearance  was  in 
Rfifarf  terai^  fmce  which  that  a^oa  has  never  been  profecut* 
d4»  as  appears  b^  the  return  of  the  certnrariy  fo  that  as  to  that 
fedion  the  princi^  and  bail  were  all  out  of  court,  and  that 
^tttC?  never  regularly  continued  in  court.  It  mufl  be  obferved> 
%st.  this  objection  in  the  manner  I  now  make  it,  mufl  take 
tt  rile  front  an  <^inion,  that  the  proceedings  in  Trinity  term 
Mve  no  connexion  with,  or  depeinlance  upon  thofe  oftElarj 
^m.  I  would  now  conflder  it  in  another  view,  by  fuppofing' 
liemc  to  be  in  the  fame  a^on,  fo  as  to  put  it  both  wajrs,  either 
imj  were,  or  they  were  not ;  if  they  were,  even  then  there* 
4,  a  difconttnuance  between  Hilary  arkd  Trinity  term»  If  they 
vere  not,  then  the  firfl  caufe  has  never  been  profecuted ;  and^ 
is  to  the  fecond,.  the  bail  are  not  liable  in  that  collateral  ac- 
Don :  Se  that  taking  it  either  way,  it  will  appear,  this  fcire 
^tags  \ai^  ilTued  without  a  proper  foundation. 

To  lecapitulate  the  fubflance  of  what  I  have  offered.  Firft^ 
■R  iav  the  principal  w^s  never  regularly  in  court,  and  confe* 
^P^idy  the  recognisance  was  void.  But  if  be  was  well  brought 
Mte  court,,  and  the  recognizance  well  taken  ^  yet  it  will  not 
fiilgeft  the  bail  to  that  adtion  wherein  the  plaintiffs  have  re« 
Wtr«d,    Axid  if  it  will  extend  fo  far,  ^et  it  appears,  the  de- 

claratioa 
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daration  was  not  delivered  in  time,  nor  diat  caufe  ever  regutarlf 
continued  in  court.  But  if  the  court  Ihould  be  of  opinion,  this 
writ  is  good  in  point  of  foundation,  yet  then  we  fay  it  is  defedive 
in  point  of  form.  The  breach  is  not  well.affigned,  for  the  reafons 
I  before  mentioned.  And  laftly,  diough  none  of  thefe  points 
fhould  be  with  us,  yet  the  variances  are  fatal.  And  there- 
fore I  pray,  the  award  of  execution  may  be  reverfed. 

Reeve  contra.     As  to  the  exception  to  the  breach ;  we  have 

aiBgned  it  in  the  words  of  the  condition,  which  are,  that  be 

(hail  render  himfelf  in  executione  judicii.     And  though  I  muft  ad- 

lait  tbe  inftanccs  put,'  where  diis  condition  may  be  peribrmed 

by  a  render  which  may  not  be  in  execution  of  the  judgment ;  yef 

no  cafe  can  be  (hewn,  where  the  plaintiff  is  obliged  to  affign 

the  breach  fo  large  as  to  exclude  all  the  different  ways  which 

may  be  conftrued  a  performance  within  the  intent,  though'noc 

within  the  letter.     In  fuch  a  cafe  the  party mufl  come  andex- 

cufe  himfelf,  and  the  law,  in  favour  of  him  who  perhaps  hatf 

complied  as  far  as  was  in  his  power,  will  allow  that  excufe« 

A  condition  to  re-enfcofF  is  performed  by  leafe  and  releafe  j 

but  yet  it  was  never  alleged,  that  the  party  did  hot  make  a '  re-' 

leafe,  but  only  that  he  did  not  re-infeofF;  and  if  he  did  liute 

a  releafe,  that  muft  be  (hewn  on  the  other  fide.     The  preee. 

dents  are  as  this  writ  is.     Co.  Ent.  61 6.     Officina  Br*  2779 

• 

As  to  the  variances,  I  fhall  not  enter  into  any  debate  wheth^ 
they  are  material  or  not ;  but  what  I  rely  upon  is,  that  they 
ought  to  have  demanded  oyer  and  taken  advanta^  below.  Now' 
it  is  too  late  i  for .  the  recognizance  is  not  properly  before  the 
Qourt,  and  they  ought  not  to  have  brought  it  up«  And  as  to 
what  is  faid  as  to  the  cfkA  of  in  nuUo  eji  erratum^  I  take  it  in 
this  place  to  be  a  demurrer  to  this  part,  which  is  immaterially 
ailigned.  I  believe  a  deed  or  a  bond  was  never  fent  for  up  by 
a  certiorari  in  order  to  aflign  variances  between  them  and  the 
declaration,  but  the  proper  way  to  have  advantage  of  thofe  va- 
riances is  to  pray  oyer.  This  recognizance  is  in  the  fame  rea- 
fon  with  the  bond  or  the  deed,  for  it  is  the  fpecialty  upon 
which  the  zQxon  is  grounded. 

« 

As  to  the  other  objeftions,  which  go  to  the  judgment  in. 
the  original  aflion :  The  anfwer  I  give  them  is,  that  thefe  de- 
fendants cannot  afSgn  thj^t  for  error,  for  the  bail  can  aflign 
lio  matter  which  lies  properly  in  the  mouth  of  the  principal : 
they  alone,  or  by  joining  With  the  principal,  cannot  have  er- 
ror of  that  judgment.  They  cannot  aflign  that  no  capias  ilTued 
^ainft  the  principal,  i  Fen.  38.  And  this  anfwer  will  ferve 
fpr  the  objedlion,  that  the  declaration  was  not  delivered  in  time  ; 
fys  they-  arc  fo  far  from  having  a  pawer  to  afiigu  that  for  error, 

that 
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kat  in  2  Fm.  143.  it  was  held,  they  could  not  fo  much  as  plead 
t  to  iikcfdre  facias.  And  every  body  knows,  tliat  even  matter 
rfaich  is  pleadable  to  the  fcin  facias^  as  a  releafe,  cannot  be 
aken  advantage  of  after  judgment  in  fcire  facias^  no  not  hy 
u£ta  querela.     F.  N.  B.  1 04.  1. 

Strtmge  replied.  Our  pleading  over  can  ncvtfr  cure  a  defeft  in 
[)cir  affigning  the  breach.    In  i  Sid,  184.  in  trefpafs  the  plain- 
iff  had  not  alleged  a  pofTef&on,  and  it  was  held.   Not  guilty 
id  not  cure  it.     So  in  Butts*s  cafe>  7  Co.  it  is  (aid,  pleading 
Htt  (hall  in  fome  cafes  help  a  defed  in  point  of  form,  but  in  no 
lie  adefeft  in  point  of  fubftance.    This  cafe  of  a  recognizance 
lifers  from  that  of  a  bond,  one  is  a  matter  of  record,  and  the 
idler  in  paisy  and  it  may  as  well  be  brought  up  as  the  original 
s.    But  whether  it  was  proper  to  fend  for  it  or  not,  is  not  now 
ihequcftion,  fmce  they  have  admitted  the  hO.  to  be  as  we  have 
iSeeed  it,  and  then  put  it  in  judgment,  whether  upon  that  ftate 
of  ttic  caie  it  be  error  in  point  of  law  or  not.     It  is  as  infufft- 
dent  to  afign  the  breach  in  the  words,  as  it  is  to  plead  per- 
{ormaiice,  which  maybe  ill.     Lot,  16.     The  covenant  was  to 
d^vcc  an  his  money,  and  held  not  fufficient  to  plead  he  ha^ 
delivered  all.     The  general  anfwer,  that  the  bail  ihall  not  im- 
peack  the  ju^ment  againft  the  principal,  will  not  go  to  my 
feoond  objo^ion  ;  for  there  I  do  not  difputc  the  validity  of  the 
ivoceedings  as  between  the  parties,  but  only  infift  they  are  not 
fciodiogasto  the  bail.     As  in  the  cafe  in  Teherton  the  bail  did 
not  overthrow  the  judgment  for  want  of  eight  days  warning, 
ht  only  made  ufe  of  that  objed^ion  to  excufe  themfclves,  with- 
Mtjinpeaching  the  proceedings  quoad  the  principal.  * 

C.  J.  Some  of  the  exceptions  would  hold,  if  the  party  did 

•ot  come  too  late ;  and  others,  if  they  came  out  of  the  mouth 

tf  die  principal.     But  as  they  lie  under  both  thofe  difadvan-. 

^ages,  tn  coming  too  late,  and  from  an  improper  perfon ;  I 

Ihtflk  di^T  can  have  no  weight  in  this  cafe.     The  obje<Slion  to 

Ac. breach ^rike»  at  the  recognizance  itfeif,  which  is  indeed  but 

4xUly  penned.     Itt  (hould  not  have  been  fo  ftrait,  for  courts  of 

jnftice  ought  to  take  fuch  as  will  anfwer  the  effet^  of  the  plain- 

fiF%  deipandw     The  effedi  will  be  anfwered  by  a  render,  tho* 

fotmfxfculioncjudidiy  provided  the  party  be  liable  to  be  fo/ 

'■•-'■>•••  \.       *  ... 

The  others  inclined  to  affirm.  But  ilt  wa^put  off  to  ano- 
ther day,  when  Serjeant  Branthvaytey  pro  quer'  in  errore^  ar^cd, 
tku  die  bre^K:h.is  not  well  aifigned^  becaufe  they  charge  u$  with 
MK  doing  an  a^,  which  can  ooly  be  the  a6l  of  the  plaintiff  ia 
lie  adion  {i.  e.)  the.  haying  him  in  execution  of  the  judg- 
Dcnt.  For  alliwe  cando,Js  to  furrender  him,-  fo  as  the  other 
D^j  have  him  in  execution  3  but  to  furrender  him*in  execution 

is 
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is.ii6t  in  our  powen  I  3gree  it  isa  general  rule^ diat  Iheliread 
may  be  affigned  in  the  words  of  the  condition ;  but  it  is  wM 
this  exception,  which  goes  to  our  cafe,  that  where  the  natMn 
performance  of  that  condition  is  what  the  words  themfieivet-d 
not  import,  there  you  muft  leave  the  words,  and  go  to  cb 
which  amounts  to  a  performance  within  the  intent  of  die  coxi 
ditionr  A  pleader  is  to  go  accprdii^  to  the  operation  of  Iifv 
and  not  the  words  of  a  deed.  The  grant  ^f  one  jointenant  I 
another  muft  be  pleaded  as  a  releaie*  .%  Saundf  97.  As  to  tl 
precedents,  they  wcr^  a»  much  in&vouroftfaecafeof  Ghrtirf  i 
Wood  in  Salk,  659.  as  they  are  in  this  cafe,  but  yet  th^  hi 
no  influence  upon  the  court,  becaufe  they  faid  they  were  agaiii 
law. 

• 

As  to  the  variances,  they  were  fo  fully  preft  upon  the  fermi 
argument,  that  I  ihaJl  not  meddle  widi  them ;  nor  ii 
there  any  occafion,  for  I  do  not  find  it  is  fo  mudi  as 
that  they  are  any  ways  to  be  folved.  But  die  only  dung  I  fts 
apply  myfelf  to  is,  to  prove  that  we  are  Aot  too  late  to  hinre  wi 
vantage  of  them,  which  was  obje£ted  to  us*  I  agree  no  Yar 
ance  can  be  afligned  between  the  bond  and  the  dedaradon,  iipc 
a  writ  of  error ;  and  the  reafbn  is,  becaufe  in  iudgment  of  la 
the  bond  which  was  once  in  court  is  delivered  out  again  tod 
party  at  the  end  of  the  term^  But  that  reafon  has  no  place 
'  the  cafe  of  a  record,  which  always  remains  in  court.  Tl 
court  fends  to  inferior  courts  for  their  records,  and  wiU  wijad{ 
upon  them,,  though  the  party  n^ight  have  had  die  fameadvantaq 
below.  A  man  below  may  have  oytr  of  an  original  upon  wfak 
iiktfcire facias  is  built*  And  for  the  point,  that  )|e  was  jBOt  IQ 
late,  he  cited  Teh.  218.     Hob.  4.     2  Cro.  331. 

Rievi  csntra.  After  z/cirefeci  returned,  the  par^  cannot  fan 
advantage  of  what  might  have  been  pleaded.  .  S41U,  262,161 
There  is  no  difference  between  a  record  and  a  matter  in  pm 
.where  it  is  not  part  of  the  fame  record,  as  this  recognisance 
not.  II  jf£  4m  47«  b.  %  RoU.Abr.  760.  The  defendant  mig 
have  had  a  writ  of  error  tarn  in  reJditionijndidiquamin  mfnJk 
tione  exicutianis  ^  and  if  upon  a  conimon  writ  of  error  tl^  fiM 
advantage  might  be  had,  what  occafion  was  there  to  providi 
fpecial  one  ?  And  this  difiers  widely  from  the  cafe  of  an  ori^ 
for  that  is  only  part  of  the  procefs  :  But  this  is  like  a  note  09 
bond,  the  ground  and  caufe  of  the  action, 

C.  J»  At  preient  diis  recognizance  is  no  part  of  die  reco 
|The  iknisLntj  by  praying  eyery  might  have  maci:  it  fo ;  am 
the  court  below  had  denial  oynr  (which  by  the  way  they  £d) 
\rould  have  had  the  iame  advantage  on  a  bill  of  e3K:eptio 

2  I 
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I  am  forry  thofe  who  were  concerned  below  had  not  the  cou- 
rage to  do  it,  for  by  this  means  we  are  now  to  affirm  a  juclg- 
ment,  which,  if  all  the  parts  of  it  were  properly  before  us,  we 
fhould  be  bound  to  reverfc,  and  by  this  artifice  the  juftice  of 
this  court  IS  eluded.     Powys  J.  accord*. 

Eyrg  J.  In  ^Trevivlan  v.  Lawrence  (which  I  was  counfel  in) 
the  judgment  on  which  the  fcire  facias  was  brought,  was 
really  of  another  term  than  the  rtcital  mentioned ;  and  the 
court  held,  wc  could  have  no  advantage  of  it  after  2l  fcire  feci, 

Mjwmatur^  to  look  into  the  cafe  in  Yelv.  And  the  laft 
dajof  the  term  the  Chief  Juftice  faid,  they  had  perufed  the  re- 
cord, which  is  Trin.  9  yac,  i.  rot,  305.  and  nothing  is  entered 
there,  but  the  award  of  execution,  with  a  mark  in  the  margin, 
^  a  writ  of  error  was  allowed  ;  and  whether  the  judgment 
wa$  fietched  up  by  a  certiorari^  or  by  a  fpecial  writ  of  error, 
does  not  appear  in  the  report  (but  they  inclined  it  was  by  the 
latter)  fo  that  cafe  was  of  fmall  authority.     The  judgment  of 

C^B.was  affirmed. 


Vol.  I,  P  Michaelmas 
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6  Georgii  Regis.     In  B.  R. 

5/r  John  Pratt,  Knt.  Lord  Cbiefjuftice. 
Sir  Littleton  Powys,  Knt.         "> 
Sir  Robert  Eyre,  Knt.  >Juftices. 

Sir  John  Fortefcue  Aland,  Knt.  j 

Nicholas  Lechmere,  JS/jtj  Attorney  Generals 
Sir  William  Thomfon,  Knt.  SoHKtor  General. 

Aiemorattdum ;    The  Lord  Ch,  J,  Pratt  was  abfeiit  all  4i* 
term,  being  ill  of  an  ague  and  fever. 


Lcighton  verfus  Lcighton. 

S^to'cVn^du'  T/fy^^'^^^  moved,  that  the  keeper  of  records  and  fines  U 
tion,  but  not  rr  conC  Monmouth  might  attend  the  trial  at  bar  wiA  fiwO^ 
fubftance  of  re-  of  the  Original  records,  to  anfwer  an  objeftion,  Af 

^^^'^^*  had  been  made  upon  a  former  trial,  that  all  the  records  weT 

worn  out  and  obliterated.  Sed  per  curiam^  We  never  do  it 
You  may  have  a  rule  for  copies.  And  though  the  officer  can 
not  be  examined  as  to  the  matter  of  a  record,  yet  he  may  gh 
evidence  of  the  condition  of  them  in  general,  without  prod\uc 
ing  them,  and  that  will  anfwer  your  purpofc  as  welL 


Haflel 


• 
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Haffel's  cafe- 

tpAZAKERLET  moved  for  a  mandamus  to  be  direfted  to  Mandamut  to 
•^    Ac  juftices  of  peace  of  the  county  of  Chefter-t  commanding  reimbutfe  fur- 
Acmtomake  a  rate,  to  rcimburfe  one  Hajjel  rfie  money  he^^^^^' 
liad  expended  as  furveyor  of  the  highways.     And  it  was  granted* 

Afplin  and  Gray. 

7)£^  curiam^  If  the  declaration  be  delivered  fo  early  in  terip,  Praaice,  veimt* 

that  the  defendant  has  eight  days  in  that  term,  be  camiot 
BKhre  to  charge  the  vtnue  the  next  term* 

Harvey  and  Porter. 

pBRcuriamj  If  on  an  old  ifllie  notice  of  trial  be  given  be-  whatlsaterm^t 
*    fore  the  firft  day  in  full  term,  it  is  fufficient  i  and  it  need  notice  of  triak 
M  he  given  before  the  eflbin  day. 

Betifeea  the   Parifhes  of  RatdifFe  Culy  and  Exall  in  CivLt' 

Coventry. 

UPON  an  order  for  removal  t)f  a  widow  and  her  two  An  order  to 
children  from  Exall  to  Ratclife  Culy^  it  appeared,  that  !^^«>«^°  ^^« 
fc«nc  time  fince  one  A.  B.  was  hired  and  ferved  for  a  year  in  ^g^;  Ci^  hs* 
Acparifli  of  ^,  C  ^nd  gained  no  other  fettlement  before  his 
<«adi,  therefore  the  juftices  adjudge  the  wife  and  her  children 
to  be  fettled  in  R,  C.  and  fend  them  thither  as  to  the  fettle^ 
Client  of  the  hufband. 

Rieve  moved  to  quafh  the  order,  becaufe  a  married  man  gains 

io  fettlement  by  any  hiring  or  fervice  ;  and  likewife  becaule  the 

cUdren  are  called  her  children  and  not  his.     Sedper  curiam^ 

[    We  never  make  intendments  to  deftroy  an  order,  and  it  does 

I    M  appear  he  was  married  at  the  time  of  the  hiring,  and  if 

he  was  married  during  the  fervice,  that  will  not  prevent  his 

'    fadement.    And  as  to  the  children,  we  muft  intend  them  to 

he  his  by  her  J  till  the  contrary  appears  j  and  that  they  are  fo 

It  implicitly  averred  in  the  adjudication  of  the  childrcns  being 

fatlcd  with  him  j  for  that  they  could  n9t  be,  if  they  were  her 

c^Uren  by  a  former  hufband,  fo  we  muft  take  them  Xq.  be 

kit.    Order  confirmed. 

P  a  Pal^\'e 
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Palgravc  verfus  Windham, 

Conftruaion  df  /^  A  S  E  by  the  plaintiff  as  adminiftrator  of  J.  5.  agaii^ 
^  .-^""r  *^' "4-  \^  the  defendant  as  bailiff  of  the  liberty  of  the  duchy  * 
Fortcf:?  ktp.*  Lancajhr^  for  executing  tl  fieri  facias^  and  removing  the  goc^ 
359,  372.  off  the  premiffes  before  the  landlord  was  paid  his  year's  ren 

^rT'^'i'^^'^*      purfuant  to  the  ftatute  8  jin,  c.  14.    The  general  ifiue  plead& 

vcrdicS   and  judgment  pro  quer\  a  writ  of  error  brought, 

the  general  errors  affigned. 


157.  pi*  I. 


Torke  pro  qtier*  In  errore^  made  three  points  :  i.  Whether  upoj 
this  ftatute  any  adlion  lies  againft  the  officer,  2,  Admitting  il 
docs,  whether  in  this  cafe  the  plaintiff  has  difclofed  fufficient 
matter  to  maintain  an  adlion.  And  3.  Whether  it  will  lie 
for  an  adminiftrator. 

1.  The  firft  point  depends  upon  the  words  of  the  ftatutiCi 
which  are,  ''  That  no  goods  (hall  be  liable  to  be  taken  by  vir* 

lue  of  any  execution,  unlefs  the  party,  at  whofe  fuit  Ac 
execution  is  fued  out,  {hall,  before  the  removal  of  fuch  goods 
**  from  off  the  premiffes,  pay  to  the  landlord  or  his  bailiff 
*'  one  year's  rent  (if  due),  and  the  (heriff  or  other  officer  is 
"  impowered  and  required  to  levy  and  pay  the  plaintiff  as  wcH 
*'  the  money  fo  paid  for  rent,  as  the  execution  money.'* 

Upon  this  it  is  plain,  that  the  plaintiff' In  the  a6lion,  andnc* 
the  officer,  is  the  perfon  who  is  to  be  accountable  to  the  land- 
lord ;  and  if  he  does  not  pay  the  rent,  the  landlord  will  have 
his  remedy  againft  him.  But  what  is  all  this  to  the  officer! 
He  is  to  execute  the  King's  writ  in  the  ordinary  manner, 
v/ith  this  only  difference,  that  if  the  plaintiff  pays  the  rent, 
then  he  muft  go  farther,  and  levy  that  as  well  as  the  execu- 
tion money ;  but  if  it  be  not  paid  (as  in  this  cafe  it  appears  it 
was  not)  then  the  payment  being  in  (he  nature  of  a  con- 
dition precedent,  the  officer  was  not  obliged  to  go  out  of  hiS 
way,  and  ccnfcquently  there  were  no  laches  whereon  to  found 
an  action. 

2.  But  if  an  ailibn  will  lie  againft  the  officer,  yet  I  apprc. 
hend  the  plaintiff  has  not  difclofed  fufficient  matter  to  main- 
tain  one,  no,  not  even  to  have  obliged  the  plaintiff  in  the  ac 
tion,  to  pay  I  he  rent  j  for  here  is  no  notice  or  demand' al 
Icgcd,  and  as  this  is  a  matter  which  lies  only  in  the  knowlerfg 
of  the  landlord,  he  ought  to  do  the  firft  adt,  by  giving  no;icc 
l.RolLJir,  463.  pL  16.  Hob,  51.  Allcyn  24.  I  Eul/ir.  12 
In  a  quuntu7n  mcruity  you  always  aver  noJce. 

] 
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It  "will  be  faid,  that  there  is  notice  to  the  officer,  but  I  take 
that  to  be  as  none,  for  no  body  wiJJ  fay  the  officer  was  bound 
to  pay  the  money  himfelf ;  and  as  to  the  verdict,  it  is  true,  that 
will  help  what  is  alleged,  but  can  never  add  any  new  fadt  not 
mentioned  in  the  declaration.     Salk.  364. 

3.  This  aclion  lies  not  for  an  adminiftrator.  For  the  ^it 
ofdiis  adlion  is  either  the  non-payment  of  the  rent,  or  the  tort 
10  removing  the  goods.  If  the  firft,  then  I  fay  the  otf.ccr  is 
not  bound  to  pay  the  money,  if  the  fecond,  then  this  being  a 
perfonal  tort,  an  adminiftrator  can  maintain  no  adtion  for  it. 
The  inteftate  had  no  particular  intereft  in  the  goods  (as  the 
plaindflFin  the  execution  after  payment  of  the  rent  would  h^ive) 
but  this  is  an  adion  arifmg  merely  ex  dcUiio,  At  common  law, 
before  the  ilatute  de  bonis  ajportatis  in  vita  irjialoris^  it  is  cer- 
tain an  adminiftrator  could  have  no  fuch  adtion  ;  and  I  take  it, 
that  ftatute  has  never  yet  been  extended  fo  far  as  this  cafe.  In 
the  cafes  of  ejedlment,  ward,  and  quare  impedit^  there  was  an 
intercft  vcftcd  before  the  death  of  the  teilator,  of  which  there 
is  none  in  this  cafe. 

BrMhwaytf  Serjeant  contrn.  The  mifchief  intended  to  be 
remedied  by  this  ilatute  was,  the  fraud  which  tenants  com- 
outted,  in  fetting  up  a  (ham  execution  to  defeat  the  land- 
Iwd  of  his  rent ;  and  therefore  it  ought  to  have  a  liberal 
Gooftnidion.  The  words  are  prohibitory,  that  the.  goods 
ftall  not  be  removed;  and  therefore  as  the  officer  had  no- 
tice, he  ihould  have  ftopped  his  hand  till  the  money  was  pv^id, 
2nd  not  have  removed  tlie  goods,  to  evade  the  ftatutc.  And 
Jt  would  have  been  a  good  return,  for  him  to  fay,  that  he 
'  Ittd  feized  the  goods,  but  could  not  proceed  to  expofe  them  to 
^  for  that  the  landlord  had  demanded  a  year's  rent  purfuant 
to  this  ftatute,  which  the  plaintiff  was  not  there  ready  to  pay. 

As  to  the  want  of  alleging  a  demand  upon  the  plaintiff  in  the 
*ftion,  that  is  not  the  git  of  this  fuit,  it  is  the  tort  in  removing 
fe  goods  ;  and  there  being  notice  to  the  officer,  his  proceeding 
^risawrong  to  u?,  for. which  he  is  anfwerablc.  But  furcly 
after  a  verdicl,  every  thing  ncccfliry  to  make  this  an  oftlnce 
'BUft  be  fuppofed  to  have  been  proved. 

As  to  our  fuing  as  adminiftrator,  there  arc  cafes  ftronger  than 
Ail.  The  difference  is  in  a£lions  by  and  againjl  an  admini- 
fcator.  This  is  not  a  wrong  to  the  perfon,  but  to  the  eftate  of 
Aeinteftate.  Upon  the  ftatute  of  £.  6.  an  aJlion  lies  by  but  1&3B.6.  c.13. 
not  9iainfl  an  executor,  for  not  fetting  out  of  tithes.  1  ^id,  88, 
407.  1  Vcn,  30.  In  4  Mod.  403.  an  executor  maintained  an 
^ion  for  a  faife  return.     Here  die  intcftate  had  an  intcreft  in 

P  3  the 
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the  goods  ;  they  were  a  pledge  for  his  rent,  but  are  now  lo/Bbzr 
This  was  ovcr-ruIcd  in  C.  B. 

Yhrif  replied.  In  the  cafe  of  tithes  there  is  an  intereft  veftec3, 
and  that  in  4  Aiod,  was  after  execution,  where  the  {her iff  having 
the  money  in  his  hands,  was  liable  to  an  a£lion  of  debt.     Cr^m 
Car.  539.     But  Jones  17^,  the  better  opinion   is,   that  upon 
mefne  procefs  fuch  an  action  is  not  maintainable.     In  that  caie 
too  the  debt  was  abfolutely  loft,  but  here  the  landlord  or  bit 
adminiftrator  may  ftill  fue  die  tenant  for  his  rent, 

P$uys  J,  held  the  adion  lay  againft  the  officer  for  the  toit, 
and  that  though  notice  is  requifite,  yet  the  want  of  alleging  it' 
is  helped  by  the  verdict.     And  that  the  removal  of  the  goods 
was  a  wrong  to  the  eftate  of  the  inteftate,  for  which  his  id* 
miniftrator  might  maintain  an  adion.     £t  per  Byre  J«    As  die 
officer  had  notice,  that  is  enough  to  fubjedhim,  thoii^  it  doc|. 
not  amount  to  a  demand  of  the  money  of  the  plaintiff  in  Ac 
execution;  which,   though  the  ftatute  is  filent,  yet  upon  the 
reafon  of  the  thing  I  take  to  be  neceffary.     Executors  and  ad« 
miniftrators  may  fue  for  an  efcape,  and  here  the  inteftate  had 
an  mtereft,  for  which  his  adminiftrator  may  bring  an  a^tioiu 
To  which  Fortejcue  J.  agreed.     And   the  judgment  of  &  B^' 
was  affirmed, 

f<^rtnk,  K«f*         jv,  B,  I  w^s  counfel  in  this  caufe  as  an  affiftant  to  a  Seijcsiit' 
^^*'  ^*   *  in  C.  B,  and  took  another  exception,  that  there  was  no 

fuch  ftatute  as  the  plaintiff  had  declared  upon,  for  he  feti 
out  with  one  made  at  the  Parliament  begun  and  hflldm 
8  Jufy  8  Jnn,  when  it  was  in  7th  of  that  Queen,  But 
the  court  held,  ihzt  the  faying  afterwards  ftntra  firmm 
Jiatuti  in  eo  cafu  edif  et  provis*  had  fet  die  matter  it 
large:  And  dien  it  being  a  publick  ad,  they  wer^ 
bound  to  take  notice  of  it.  And  the  plaintiff  was  not 
prejudiced  by  the  miflal^e, 


Wegerflofe  ^n^Keene, 


There  may  be  a  ACTION  upon  the  c^^  upon  the  cuftom  of  mercbiott. 
partial  accept-  £x^  bi-Qught  by  the  perfon  to  whom  a  foreign  bill  of  cx« 
Strange*  ^^^  °   change  is  made  payable  againft  the  acceptor.     And  die  decla- 


ration fets  forth,  that  one  james  ColUu  being  a  merchant  refiding 
zt  Q)riJ{ianh  in,  Norwaj^  according  to  the  cuftom  of  merchants 
drew  his  firft  bill  of  exchange  upon  the  defendant,  requefting 
him  to  pay  the  plaintiff  fuch  firft  bill  (his  fecond  not  being 
paid)  of  I  ay  /,  J  8  J.  ^d.  which  bill  was  afterwards,  v/z,  9  Dt^ 
(ember  17 1 7,  (hewn  to  the  defendant,  who  accepted  to  pay. 
100 /•  part  thereof,  upon  the  8th  day  of  Februury  following^ 
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hy  virtue  whereof  he  became  chargeable^  et  in  atn/tderatiom  irtde 
etJUem  dit  £t  anno  ukimo  fupraditlis  Juper  ft  ajfumpfit^  to  pay  the 
iaine  on  the  8th  day  di  February  tunc  prox^  jequenUniy  which  he 
has  not  done  according  to  his  undertaking.     There  is  likcwile 
a  count  for  monies  had  and  received,  and  an  infimul  computajfent. 
The  defendauit  as  to  thofe  two  counts  pleads  non  ajjumpfit^  and 
as  to  the  count  upon  the  bill,  he  pleads,  that  the  faid  James 
CoUit  drew  another  bill  for  100/.  only,  wherein  he  counter- 
mands the  payment  of  the  odd  27/.  lis,  4^.  by  virtue  v/hercof 
the  defendant  paid  the  100/.  in  fatisfa£tion  of  thefirft  bill,  and 
the  (daintifF  accordingly  received  it  in  fatisfadlion.     I'he  plain- 
uSF,  pTQieftando  that  the  defendant  did  not  pay  it  in  fatisfadtion, 
for  plea  (aith,  that  he  never  received  it  in  fatisfadtion.     And  to 
this  replication  the  defendant  demurs. 

• 

ttrangi  pro  defendente.  I  fhall  not  trouble  the  court  with  an 
exception  which  has  formerly  been  taken  to  thefe  replications, 
tbt  die  payment  in  fatisfa£^ion  being  admitted,  the  traverfe  of 
I  the  acceptance  is  immaterial;  for  I  am  fcnllble,  it  has  been 
[  a^udg^  to  be  well  enough  in  the  cafe  ofToung  v.  Ruddle^  Salk. 
617.  and  of  Hatuijbaw  v.  Ratvlings  in  this  court,  HiL  3d  of 
Us  prefent  Majefty,  upon  this  ground,  that  there  can  be  no 
pjmtat  in  fatisfa^Hon,  without  an  acceptance  in  fatisfa£tion ; 
ami  therefore  a  traverfe  of  the  acceptance  is  an  argumentative 
denial  of  the  pa}anent ;  ^r  if  the  plaintiff  did  not  accept  it  in 
foitfaftiofi,  the  confequence  of  that  isi  that  it  was  not  paid  in 

Laying  therefore  the  plea  and  replication  afide,  I  fhall  take  up 
the  cafe  as  it  flands  upon  the  declaration,  and  upon  that  offer 
fcoke  things  diftin^y,  both  as  to  the  matter,  and  as  to  the  man- 
ner of  it. 

As  to  the  matter  of  it,  the  cafe  is  no  more  than  this ;  the* 
pwfon  to  whom  a  foreign  bill  of  exchange  is  made  payable, 
lyings  his  adion  againft  the  drav/ee,  upon  a  partial  acceptance 
iw  fo  much  of  it  as  he  undertook  to  pay,  and  counts  upon  the 
cuftom  of  merchants. 

The  fingle  point  which  will  arife  upon  this  cafe  is,  whether 
a  partial  acceptance  be  good  or  not  within  the  cuftom  of  mer- 
duttts.  And  I  fhall  endeavour  to  prove,  that  this  acceptance  is 
&void  acceptance,  and  confequendy  the  plaintiff  has  no  caufe 

That  I  may  not  be  mifunderflood  when  I  call  this  a  void  ac- 
^^ptance,  I  would  premife,  that  I  do  not  mean,  it  is  fo  ab(o- 
Nfcly  void  as  to  exclude  any  remedy  againfl  the  acceptor,  for  I 
"***ft  admit,  that  this  acceptance  will  create  a  contract  between 

P4  the 
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the  parties^)  upon  which  an  adion  upon  the  cafe  would  h^Te 
laid.    But  what  I  fhall  infift  upon  is,  that  this  is  a  void  accept- 
ance  within  the  cuftom  of  merchants,  upon  which  the  plaintiiF 
has  founded  his  cafe  ;  and  if  it  be  void  within  the  cuftom  of 
merchants,  then,  whatever  effcft  it  would  have  as  a  private 
contrail  between  the  parties,  will  be  a  matter  foreign  to  the 
prefent  queftion,  inafmuch  as  the  plaintiff  has  not  relied  on  it 
as  fuch,  but  has  brought  his  adion  upon  the  cuftom. 

I  have  inquired  into  the  prafticc  of  merchants  in  this  cafe,  but 
have  not  been  able  to  get  any  certain  account  of  this  matter. 
The  true  reafon  of  which  I  apprehend  to  be,  that  it  is  a  cafe 
which  feldom  or  never  happens  amongft  merchants,  for  they 
honour  one  another's  bills,  though  there  are  no  efFefts  of  di6 
drawer's  in  their  hands  ;  and  they  would  efteem  it  the  greateft 
blemifti  that  could  be  caft  upon  them,  if  their  correfpondent 
(hould  once  refufc  to  anfwer  their  bills  any  further  than  they  had 
eftccts  in  his  hands. 

What  account  I  have  received,  I  fhall  fubmit  to  the  courts 
Some  are  of  opinion,  that  an  acceptance  for  part  is  an  accept- 
ance for  the  whole,  inafmuch  as  it  deprives  the  party  of  th«^ 
benefit  of  protcfting,  and  fo  reforting  back  to  the  drawer.    Byl 
I  apprehend  there  is  no  reafon  at  all  for  this.     To  fay  that 
caufe  commonly  a  man  does  honour  another's  bill  beyond  wlur 
cfFefts  he  has  in  his  hands,  that  therefore  he  muft  do  it,  is  ^ 
ftrange  conclufion.     For  fuppofe  he  has  but  20/.  of  the  draw- 
er's in  his  hands,  and  is  bound  to  anfwer  a  bill  for  fo  much 
it  would  be  highly  unreafonable,  that  in  cafe  the  other  flioul 
draw  for  10,000/.  this  man  mufl  cither  pay  the  whole,  orfubje ' 
himfelf  to  an  aftion  for  non-performance  of  the  condition. 

But  if  this  notion  fhould  prevail,  that  an  acceptance  for  pa 
is  an  acceptance  for  the  whole,  yet  as  on  the  one  hand  it  charge 
the  acceptor  with  the  entire  fum,  fo  on  the  other  hand  it  diC^ 
charges  him  of  this  aftion.  For  then  there  can  be  no  colour  t:^ 
fplit  the  demand  into  two  aftion*;,  but  the  plaintiff,  in  declarin  ^ 
for  part,  ought  to  fhcw,  that  the  reft  is  fatisfled,      SalJt.  65. 

Others  are  of  opinion,  that  the  party  ought  not  to  have  takc-3i 
this  acceptance,  but  proteftcd  the  bill  as  to  the  whole,  and  fer^ 
for  another  to  the  value  of  vvhat  the  drawee  would  anfwer.  Thli- 
likewifc  makes  for  the  acceptor  the  defendant. 

I  am  informed  indeed,  there  is  one  gentleman  does  attend  t^ 
fay,  that  this  matter  has  happened  in  his  own  experience  j  bu 
he  by  what  I  find  is  alone  in  that  opinion,  and  perhaps  may  no 
have  confidered  the  confequences  of  it. 

As 
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As  there  is  this  diverfity  of  opinions  upon  a  matter  which 
fddom  or  never  comes  in  pradlice,  I  fhall  take  it  upon  the 
reafon  of  the  thing,  with  a  view  likewifc  to  the  many  incon- 
vcnicncies  wliicli  will  follow  as  a  confcqucnce  of  cftablifhing 
this  partial  acceptance. 

The  better  to  come  at  this,  it  may  not  be  improper  to  ftate 
the  method  of  tranfaSing  thcfe  affairs.  When  the  party  to 
whom  a  bill  of  exchange  is  made  payable  receives  it,  he  im- 
mediately applies  to  the  drawee  to  get  his  acceptance  :  if  he 
accepts  it,  nothing  farther  is  done '  till  the  day  of  payment, 
and  then  if  it  be  paid  the  matter  is  at  an  end.  But  if  the 
drawee  will  not  accept  it,  then  the  party  is  to  protelt  the  bill, 
and  fend  back  the  proteft  by  the  next  poft.  When  the  time 
of  payment  comes,  he  tenders  the  bill  again,  and  then  the 
drawee  may  either  pay  it  or  refufe  it :  if  he  refufes  it,  then 
there  is  fecond  proteil  for  non-payment,  and  the  bill  itfcif  is 
returned.  And  fo  it  is  if  he  accepts  it,  and  afterwards  refufes 
to  pay  it.  From  all  this  I  would  infer,  that  there  can  be  no 
partial  proteft  for  non-acceptance,  which,  as  I  am  informed, 
is  a  proteft  not  in  the  memory  of  any  but  one  of  the  notaries 
publick.  The  words  of  all  pruteics  are,  /  exhibited  the  original 
hill  to  the  perfon  to  whom  direckd^  ami  demandid  his  acceptance 
tberesf.  Now  an  acceptance  of  part  is  not  an  acceptance 
tbereofy  no  more  than  payment  of  part  is  a  payment  of  the 
ivfaole.  There  is  a  book  which  goes  by  the  name  of  Advice 
mctrmng  hills  of  exchange^  and  is  cfteemed  amongft  thofe  who 
lit  moft  converfant  in  thefe  affairs.  And  in  foL  33.  of  that 
book  it  is  faid,  that  notliing  but  an  acceptance  to  pay  jecun^ 
dam  tenorem  hillae  can  deprive  tlie  party  of  the  bencht  of  a 
proteft.  And  in  foL  16.  of  the  fame  book  he  puts  the  cafe  of 
a  bill  drawn  on  J.  and  B,  who  are  not  joint  traders,  and  an 
acceptance  by  one  only :  this  fays  he  goes  for  nothing,  and 
the  party  muft  proteft  the  bill  as  in  cafe  of  no  acceptance, 
Thcfe  are  the  words  of  the  book  :  and  by  putting  the  cafe  of 
two  who  are  not  joint  traders,  I  (hould  apprehend  he  ni-ans, 
that  each  being  charged  with  a  moiety,  the  acceptance  of  one 
is  but  an  acceptance  to  pay  a  moiety,  which  is  but  a  partial 
acceptance,  and  therefore  void :  and  this  is  explained  by  the 
C2{c  of  Pi nJtmy  V,  Hall^  Salk,  126.  where  one  joint  trader  ac- 
cepted a  bill,  and  it  was  held  to  be  tlje  acceptance  of  both, 
becaufe  both  were  equally  liable  to  pay  the  whole.  And  to 
this  purpofe  likcwife  is  Moltoy  de  Jure  Maritimo^  \i\  the  chapter 
concerning  bills  of  exchange. 

If  there  can  be  no  proteft  for  non-acceptance  of  part,  I 
would  confider  how  the  cafe  would  ftand  in  regard  to  allowing 
this  partial  acceptance  :  the  natural  and  plain  confequcnce  of 
that  will  be,  to  put  it  in  the  power  of  the  drawee  to  defeat  the 
other  of  the  benefit  of  protefling  a  bill  fc»r  10,000/.  by  his 
icc'eptance  to  pay  one  penny  only  j  for  this  I  would  fubmit, 

that 
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that  if  the  party  ma^  take  fuch  an  acceptance,  he  muft  take  it: 
if  it  will  be  good,  he  cannot  refufe  it,  for  it  is  not  at  hii 
election  to  charge  the  drawer  but  upon  the  other's  default 
the  drawee  is  the  perfon  he  muft  firft  refort  to,  and  if  he  re- 
fufes,  then,  and  not  till  then,  is  there  a  proper  remedy  againf 
the  drawer  ;  and  therefore  in  the  action  againft  the  drawe: 
the  plaintiiF  muft  (hew  a  proteft,  which  is  an  endi^avour  to  re< 
Ceivt  the  money  of  the  drawee.     SM.  1 31. 

But  even  admitting  there  may  be  a  partial  proteft  for  non- 
acceptance,  yet  the  inconveniencies  which  will  follow  of  courfi 
are  fo  great,  that  I  hope  it  fhaO  never  be  eftabliftied  by  the 
judgment  of  the  court. 

It  would  be  endlefs  to  put  cafes  where  it  has  been  held, 
^at  rent-charges  and  the  like  cannot  be  apportioned;  and 
therefore  I  fliall  rely  entirely  upon  the  reafon  of  the  diing^ 
that  in  this  cafe  the  contraA  between  the  drawer  and  the  per- 
fon to  whom  the  bill  is  payable  is  entire  and  not  divifible.  By 
this  contract  the  drawer  (and  confequently  the  indorfer)  fiib^ 
jefls  himfelf  to  an  a^on  if  the  money  be  not  paid  at  the  time: 
but  though  he  becomes  liable  to  one  ad);ion,  yet  there  is  na 
reafon,  that  by  tranfadtions  between  the  party  to  whom  the  bill 
is  payable,  and  the  drawee,  to  which  he  is  not  privy,  diis 
contraA  fliould  be  branched  out  into  feveral  adlions,  whieh  will 
unavoidably  be  the  cafe  of  every  partial  acceptance :  for  I  do 
not  apprehend  how  this  can  be  reduced  to  one  a£Hon  by  ro- 
fiifrng  this  partial  acceptance,  and  protefting  for  the  whole  | 
becaufe  (as  I  obferved  before)  if  the  party  nuy  take  it,  ha 
mufi  take  it,-  and  can  charge  the  drawer  no  farther  than  there 
is  a  default  in  the  drawee. 

As  therefore  two  a(Slions  arc  the  feweft  he  can  be  charged 
with,  I  would  beg  leave  to  inftance  how  he  may  be  charged 
with  a  great  many.  The  acceptor  will  charge  him  as  far  as 
his  undertaking :  then  another  for  the  honour  of  the  drawer 
(as  is  ufual  amongft  merchants)  may  undertake  for  another 
part,  and  by  the  fame  reafon  a  third,  and  a  fourth,  and  lid 
body  can  fay  where  it  ftiall  ftop  :  fo  many  different  perfons 
may  accept  for  fo  many  different  pence,  and  every  one  of  thefd 
has  his  diftinct  remedy  againft  the  drawer. 

This  is  too  great  an  inconvenience  to  be  got  over ;  and  it 
is  fuch  an  inconvenience  (I  mean  the  multiplicity  of  fuits)  as  th< 
common  law  has  always  endeavoured  to  meet  with.  In  die  cafe 
of  Hawkins  v,  Cardety  Salk^  65.  it  was  held,  that  the  indori^  of 
part  could  havQ  no  adion,  becaufe,  fays  my  lord  chief  juftice 
Holty  the  drawer  having  only  fubjefied  himfelf  to  one  action, 
it  cannot  be  divided  fo  as  to  fubjedl  him  to  two.  If  the 
grantee  of  a  rent-charge  levies  a  fme  of  part,  the  conufee 
(;u\uot  compel  an    attornment,   for   that  would  be   to  give 

two 
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^>^o  a£tioDS  igainft  the  tenant.     So  if  a  feoffment  were  made 

tc^  a  nun  and  his  heirs  with  warranty,  and  he  makes  a  feoffl- 

'^^■Iciit  to  two,  the  warranty  is  gone.     If  two  take  lands  jointly 

"^Hth  warranty,  and  one  makes  a  feoffment :  the  warranty  is 

S^3ne  as  to  him,  but  remains  as  to  his    companion,  fo  as  he 

Oaay  voudi  for  a  moiety ;  and  at  common  law  if  they  had  made 

paurtidon,  the  warranty  was  loft.     Co.  Lift.   187.17.     And  all 

'tiiis  goes    upon  that  ground,  that  it  being  res  inter  etlm  aSia^ 

ix.  fliall  not  turn  to  the  prejudice  of  a  third  perfon.     But  this 

partial  acceptance  is  a  matter  tranfadled  between  mere  ftrangers  i 

s^nd  therefore  fhall   not  hurt  the  drawer,  who  was  no  party  to 

it.      No  ad  of  theirs,  which  would  be  prejudicial  to  him,  mall 

bind  htm.     But  the    fubje6ling  him  to  feveral  a&ions  will  be 

a  prejudice  ;   therefore  he  (hall  not    be  fubjeded  to  feveral 

adions. 

The  great  benefit  arifing  to  the  publick  from  thefe  bills  is, , 
nr  being  negotiable  and  paffing  about  as  well   as  money ; 
for  erery  body  is  fenfible,  that  without  the  ailiftance  of  thefe 
bills  our  trade  could  never  be  carried  on  for  want  of  fufficient 
fftae-f  not  to  mention  the  trouble  and  danger  in   returning 
money,  which  is  avoided  by  this  expedient.     It  is  this  benefit 
ifUcfa  the  publick  receives  from  thefe  bills,  that  has  intided  them 
to  aH  the  favour  they  have  received,   of  which  innumerable  in- 
flajKcs  oiight  be  given.     For  this  reafon  it  has  been  held,  that 
the  bare  drawing  or  accepting  a  bill,    makes   a  merchant  for 
dttt  porpofe.     I  Salk,  125.     Show.  125.     2  Fen.  295.    Now 
if  iliat  is  contended  for  on  the  other  fide  ihould  prevail,  the 
piblick  will  be  deprived  of  this  great  benefit ;  for  no  man  will 
tike  this  bill  as   fo  much  money  in  the  v^y  of  trade,  when 
he  is  to  refort  to  one   man  for  one  part,  and  perhaps  fend  out 
tf  the  kingdom  for  the  other  to  a  place  where  he  has  no  cor- 
^londent.     In  the  cafe  of  Jocelyn  v.  Laferrey  which  was  in  this  Fortelc.  Rep. 
coot,  HiU.  II  Jnn.  rot.  214.  where  the  bill  was  to  psij  out  of^^^* 
^ growing  fubfijiencey  it  was  held,   that  in  regard  his  growing 
4bfi((ence  might  never  amount  to  the  fum  drawn  for,  there- 
fore this  was  not    a  bill  of  exchange   within  the  cuftom  of 
^nerchants,  for  no  body  would  take  it  upon  fuch  a  contingency. 
And  the  cafes  of  prornifory  notes  fince  the  ilatute  have  gone 
lipoa  the  fame  reaibn.     Smith  v.  Boheme^  Mich,  i  Gee^  in  b.  R»  Ld.  Raym. 
^riiich  was  to  pay  money  orfurrender  a  man  fo  prifon.     And  the  '39^>  «36»» 
Tak  d[ •  A^Jehy  V.  Biddlej  in  B.  R.  HiU.  3  G.  which  was  to*«Mod.3«j, 
payyi  ottscb  to  A.  if  I  do  not  pay  Jo  much  to  B.  and  both  thefe 
Sirere  held  not  to  be  within  the  ftatute,  upon  that  only  reafon 
that  lliey  were  not  negotiable. 

Another  inconvenience  which  naturally  occurs  upon  this  oc- 
cafion  is,  that  the  drawee  will  infift  to  have  the  whole  bill  de- 
livered i^,  when  he  pays  but  a  yixt  ooly.     ^^i^,  according  to 
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the  authors  who  treat  of  this  fubjcfl,  he  can  never  charge  th 
drawer,  when  they  come  to  make  up  their  accounts,  with  moi 
than  he  has  vouchers  for  under  the  hand  of  the  drawer.  I 
Lex  Mercatoria  274,  it  is  faid,  that  if  the  bill  be  loft,  di 
drawee  cannot  ju(tify  the  payment,  though  he  has  a  letter  c 
advice.  And  this  refutes  all  the  expedients  of  indorfing  pan 
or  giving  a  fpecial  receipt  for  fo  much,  becaufe  of  neither  o 
thofe  cafes  will  the  drawee  have  any  authority  to  produce  undei 
the  hand  of  the  drawer.  If*  the  drawer  then  refufes  to  allom 
what  the  other  has  paid,  his  only  remedy  will  be  to  bring  hii 
adhon  ;  and  how  he  will  be  able  to  maintain  it  upon  the  cuf* 
torn  of  merchants  I  muft  confefs  myfelf  at  a  lofs  to  find  out 
fpr  he  will  want  the  necefljiry  evidence  to  maintain  fuch  ai 
a6iion,  which  is  the  bill  itfelf  that  was  drawn  upon  him. 

If  this  then  will  be  the  cafe,  where  he  pays  the  money  with- 
out taking  up  the  bill ;  I  muft  contend  that  by  all  the  nil« 
of  prudence  and  juftice  he  may  infift  to  have  the  whole  bill 
delivered,  up  to  him,  when  he  only  pays  part  of  it  according 
to  his  acceptance, 

-  Suppofing  him  then  in  pofTeflion  of  the  whole  bill,  I  would 
confider  in  what  a  condition  we  have  left  the  party  to  \^oii] 
it  was  made  payable.  He  muft  be  fuppofed  to  have  advanced 
a  confideration  adequate  to  the  whole  fum,  and  confequently  is 
in  juftice  intitlcd  to  his  whole  money  of  fomebody  or  other. 
It  will  be  faid,  thathe  may  get  what  he  can  of  the. drawee,  and 
then  go  back  to  the  drawer  for  the  rcfidue.  It  is  true  he  may 
do  fo,  and  the  drawer  may  be  a  man  of  fo  much  honour  as  to 
pay  him  every  farthing.  But  what  muft  he  do  when  he  finds 
he  is  miftaken  in  his  man  ;  when  the  drawer  (inftead  of  or- 
dering him  the  money  as  he  expelled)  fhall  tell  him,  No,  you 
have  nothing  to  produce  under  my  hand,  and  if  you  have  been 
fo  foolifli  as  to  deliver  up  the  bill,  you  muft  take  it  for  your 
pains.  I  know  of  no  remedy  in  this  cafe  but  what  would  be 
worfe  than  the  difeafe,  and  therefore  the  prudcntcft  thing  he 
can  do  will  be  to  fit  down  by  the  lofs. 

And  this  will  be  fo  far  from  being  a  trick  in  the  drawer, 
that  it  will  be  more  than  what  every  prudent  man  will  do.  For 
if  upon  the  report  of  what  has  been  done  he  (hould  advance 
the  refidue  of  the  money,  yet  ftill  there  is  a  bill  ftanding  out 
againft  him  for  the  whole,  upon  which  bill  it  cannot  appear  he 
has  paid  the  money  which  the  drawee  had  left  unpaid.  And 
whether  in  that  cafe  he  would  not  afterwards  be  anfwerable  for 
the  whole,  may  be  proper  to  be  confidcred. 

I  have  now  done  with  what  I  had  to  offer  in  maintenance  of 
the  ;iegative  of- the  queftion  L  propofed  to  fpeak   to,  ^d  iball 

therefore 


Michaelmas  Term' 6  Geo.'  a2t 

therefore  proceed  to  take  notice  of  what  w'as  hinted  at  lipoii  the 
former  argument  in  behalf  of  the  plaintiff  in  this  cafe. 

It  was  faid  that  the  drawee  may  (and  very  often  does)  accept 

to  pay  the  money  at  a  different  time  from  what  is  appointed  in 

the  bill.     I  muft  admit  he  may  do  fo,  but  furely  that  cafe  can 

bear  no  proportion  to  this  cafe.     It  is  not   liable  to  any   of 

the  inconveniencies  I  mentioned  ;   it  is  the  fame  as  if  the  bill 

had  at  firft  given  him  a  longer  time,   and  it  is  well  known  that 

after  acceptance  a  month  or  two  will  break  no  fquares  where 

the  man  is  good:  With  this  further,  that  amongtt  merchants 

iaA  an  acceptance  is  eileemed  a  general  acceptance  to  pay  the 

money  according  to   the  tenour  of  the  bill.     Befides,  Melloy 

fiiys,  that   in  fuch   a  cafe  the   bill  muft  be   proteftcd,  which 

cannot  be  done  in  our  cafe. 

It  was  further  urged  to  be  highly  reafonable,  that  the  drawee 
Ihould  honour  the  bill  as  far  as  he  had  effedls.  I  admit  this  to 
be  rcafonable,  and  perhaps  it  would  not  have  been  impoflible 
for  riic  plaintiff  to  have  declared  in  fuch  a  manner,  as  to  have 
charged  the  defendant  to  the  amount  of  his  acceptance :  But 
we  arc  here  upon  the  cuftom  of  merchants,  and  whatever 
might  be  reafonable  in  cafe  of  private  property,  will  ceafe 
to  be  fo,  when  it  appears  to  be  pregnant  of  fo  many  inconve- 
nicncics  to  the  publick  as  I  have  mentioned.  And  if  the  plain- 
tiff has  it  in  his  power  to  frame  a  cafe  wherein  he  may  do 
hirofclf  juftice,  that  makes  the  argument  ftrongcr  againft  fuf- 
fering  him  to  break  in  upon  the  publick  convenience  for  his 
private  benefit.  The  policy  of  the  law  is,  rather  to  let  one 
nian  fuffer,  than  to  introduce  a  general  inconvenience:  But 
here  we  are  to  be  led  into  the  greateft  inconvcniencies,  even 
Jn  a  cafe  where  there  is  no  danger  of  the  parties  fuffering  in 
Acleaft  ;  for  he  has  a  rcmcdv,  which  ftands  clear  of  all  thefe 
inconveniencies,  and  there  will  be  no  harm  in  leaving  him  to 
that. 

It  was  faid,  that  if  the  drawer  (who  is  fuppofcd  to  know 
what  efFedls  he  has  in  the  otiiers  hands)  by  drawing  for  more 
fubjcfts  himfelf  to  fcvcral  adlions,  it  is  his  own  fault.  The  an- 
f'ver  to  this  is,  that  the  very  drawing  for  more,  deftroys  the  pre- 
fumption  that  he  knew  how  accounts  ftood.  But  amongft  mer- 
chants, as  I  obferved  before,  that  is  not  the  cafe,  for  they  often 
honour  one  another's  bill,  where  there  are  no  efFefts  at  ail. 

But  even  admitting  the   drawer  does  not  ftand   altogether 

clear  of  this  objection,  yet  ftill  this  may  be  the  cafe  of  one  who 

cannot  be  fuppofed  to  know  how  the  accounts  ftood  between  the 

drawer  and  the  drawee  :  For  it  may  happen  this  bill  may  be  in- 

doried,  and  then  the  indorfor  Is  to  be  charged  in  the  fame  hiiirint.  r 

as 
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as  the  drawer.  The  indorfor  will  be  liable  to  ftveral  wQio^ 
though  he  is  no  ways  privy  to  any  of  the  tranfaftjons  betwcei 
the  indorfee  and  the  drawee. 

Upon  breaking  die  caie  upon  the  former  argument  a  dificrence 
was  taken  between  the  cafe  of  the  acceptor  and  dial  of  an^  other 
perfon :  that  be  (hould  not  come  and  difcharge  himfi^^auuftiiii 
own  acceptance,  whatever  the  other  might  have  done  as  to  re- 
fufmg  diis  partial  acceptance.  If  this  was  his  cafe  only^  it  might 
be  reafonabie  to  extend  this  acceptance  as  far  as  it  will  go ;  but 
the  hardfhip  is,  diat  what  is  law  in  his  cafe,  muft  likewife  bi 
law  in  the  cafe  of  the  drawer  and  indorfor  ;  fo  that  here  ace  tfK 
innocent  perfons  who  are  to  be  involved  in  the  fame  commor 
hxt  'j  and  that  is  never  to  be  fuiFered,  efpecially  when  the  dr?wH 
may  be  charged  in  another  manner,  which  will  not  nSkSt  du 
drawer  or  the  indorfor. 

• 

But  if  this  partial  acceptance  (hould  be  thought  good  vnAk 
the  cuftom  of  merchants :  yet  the  plaintiff  can  never  recover  k 
•    this  a&ion,  in  regard  to  the  manner  in  which  he  has  declared. . 

My  firft  exception  is,  that  the  plaindiF  by  his  own  fliewiiM 
has  brought  his  action  too  foon.  This  is  a  dedaradon  of  lafl 
Michaelmas  term,  and  the  acceptance  is  laid  to  be  the  Qdiof  i!>#- 
cember  1717,  to  pay  upon  the  8th  oi February  following^  in  con- 
fideradon  whereof  he  did  the  fame  day  and  year  lafl  mendoned; 
which  was  the  8th  of  February  1 7 1 7,  promife  to  pay  the  money  on 
the  8th  day  of  February  tunc  proxime  fequen\  Now  there  mim  oJ 
ncceflity  be  the  intervention  of  a  whole  year  between  the  8d 
oi  February  1 7 17,  and  the  8th  day  of  February  following:  ami 
then  the  cafe  is  no  more,  than  that  the  plaintiff  complains,  thai 
the  defendant  on  die  23d  of  Osiober  had  not  paid  him  a  fum  od 
money  which  of  his  *  own  (hewing  was  not  to  become  due  dl 
the  8th  of  February  following.  If  it  were  neccflary  to  cit« 
cafes  in  maintenance  of  this  exception,  there  are  i  Sid*  373. 
I  Fen.  135. 

Another  exception  is,  that  the  plaintiff  has^  not  alleged  an] 
requeft  before  bringing  the  a£lion,  which  he  ought  to  have 
done  \  for  the  merchant  who  accepts  is  eafy  to  be  found,  but 
the  party  to  whom  the  bill  is  made  payable  may  only  be  a  tra- 
veller to  whom  the  other  cannot  refort  to  pay  the  money 
And  this  differs  from  the  cafe  of  a  bond,  for  there  it  is  for  the 
benefit  of  the  obligor  to  fave  the  penalty,  fo  there  needs  m 
lequeft  to  him  to  do  an  a£l  for  his  own  benefit.  It  will  b4 
faid,  that  the  adion  is  a  requeft ;  but  if  it  be,  ftill  it  recuri 
to  that  queftion,  whether  a  requeft  at  the  time  of  bringing  thi 

a&io] 
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^lon  is  fuffcient.    And  it  is  plainly  not  fo,  for  then  it  is  a  re-* 
^^left  to  pay  the  money  four  months  before  it  became  due. 

I  ihall  trouble  your  Lordfbip  with  but  a  word  more,  and  it  is 
AiSy  the  biU  runs.  Pay  this  my  firft  bill,  myjecond  not  bfing  paid^ 
and  therefore  I  muft  fubmit  it,  whether  they  ought  not  to  have 
averred,  diat  the  fecond  was  unpaid.  Indeed  in  the  cafe  of  Eaji 
y.Effmgt9H^  Salk.  130.  it  was  held  well  after  a  verdi^  becaufe 
if  the  fecond  was  paid,  the  jury  could  not  find  ajjumpftt  as  to  the 
iatt :  he  was  not  to  pay  the  firft  unlefs  the  fecond  was  unpaid,  fo 
the  juxT  finding  him  bound  to  pay  the  firft,  that  is  an  argumen- 
tdve  finding  die  fecond  unpaid.  But  the  court  in  that  cafe  in- 
dinedy  it  would  have  been  ill  upon  a  demurrer. 

It  win  be  faid,  that  this  (hould  have  been  ftiewn  for  caufe  of 
demurrer.     But  this  exception  goes  to  the  caufe  of  adion  itfelf, 
and  may  aa  well  be  taken  advantage  of  upon  a  general  demur- 
rer, a$  die  want  of  fetting  out  an  attornment  was  in  the  cafe  of  Ante  106. 
LmgY,  Buckiridge. 

Tlie  whole,  both  with  relation  to  the  matter  and  the  manner 
tf  diis  declaration,  may  be  reduced  to  this  dilemma  :  either  this 
pirtial  acceptance  is  good,  or  it  is  not.  If  it  is  good,  yet  the 
phintiflT  has  come  too  foon,  without  alleging  what  is  necefiary 
to  nake  out  his  cafe,  and  confequently  can  never  recover  in 
ftis  afiion.  If  it  is  not  good,  that  alone  will  be  fufficient  t# 
indde  us  to  judgment  for  the  defendant. 

tUtVi  centra,  I  am  no  otherwife  prepared  to  argue  this  caufe, 
duo  by  acquainting  the  court,  that  a  gentleman  has  often  at* 
tended,  to  inform  you,  that  it  is  pradicable  to  proteft  a  bill  for 
Bm-acceptance  of  part,  and  then  refort  back  to  the  drawer.  As 
to  the  inconveniencies  which  are  urged,  they  are  as  great  of 
oor  fide  upon  account  of  death  or  a6ls  of  bankruptcy.  The 
inwee  is  not  prejudiced  ;  and  as  to  the  drawer,  if  part  is  paid^ 
iisdebt  is  fomucn  lefifened,  which  is  a  benefit  to  him. 

As  to  the  firft  obje£tion  to  the  declaration,  that  we  have 
Wight  our  aAion  too  foon :  it  runs,  in  pradi^,  o£favum  diem 
Wr.  time  proxinu  fequentem ;  fo  to  fupport  the  declaration  you 
wiD  i^tQ,  proxinu  Jequcntemy  and  then  it  ftands  as  a  promife  to 
pay  m  February  17 17,  and  the  aAion  is  in  OSfobtr  following. 

%^  No  requeft  was  neceilary,  for  upon  the  acceptance  a  duty 
VilbS|  and  this  is  not  a  collateral  promife. 

3V 


2^4 


Salk.  324. 


Where  a  bill 
runs,  Vay  my 
firft  my  Jecond 
net  being  paid^ 
a^lon  may  be 
maintained  on 
the  firft  without 
averring  f^ie 
other  Wiis  tin* 
paid. 


Michaelmas  Term  6  Geo* 

3.    If   the  defendant    had  paid  the  fecond    bill,  he  fhould 
have  pleaded  that  matter  in  his  difcharge ;  and  as  to  the  cafe 
of  Eafl  V.  EJprigion^    that  was    againft   the  drawer    upon  the 
firft  contract,   but   this  is  againft   the   acceptor  upon  a  new 
contract. 

Strange  replied.  As  to  praediii^  it  does  not  make  the  fen* 
tence  inconfiftent  with  proxtme  fequetitem  ;  for  it  is  common  to 
call  the  fame  day  in  a  different  year,  the  fame  day  generally: 
and  here  it  is  no  more  than  that  the  party  promifes  on  8  Febrtunj 
in  one  year  to  pay  upon  the  fame  day  in  another  year :  and 
where  a  thing  is  grammatically  right,  the  court  will  never  rejeft- 
it,  as  was  held  in  the  cafe  of  ffyatt  v.  Jland  in  B.  R.  Trhu 
2  Ann. 

They  fhould  have  fhewn  the  fecond  bill  unpaid,  for  it  is  vbl 
the  nature  of  a  condition  precedent  to  their  having  any  right 
to  this  a£tion.  As  to  the  requeft,  no  debt  arifcs  upon  die  ac- 
ceptance, for  an  indebitatus  ajfumpfit  will  not  lie  upon  a  bill  rf 
exchange.     Salk.  125. 

Pmvys  J.  Either  party  might  have  refufed  this  partial  accept- 
ance,  and  they  were  at  the  fame  liberty  to  take  it :  neither 
could  force  the  other  to  it,  but  if  both  agree,  volenti  turn  ft 
injuria.  The  drawer  trufts  all  to  the  difcretion  of  the  perion 
to  whom  he  gives  the  bill,  and  if  that  perfon  leads  him  into  in« 
conveniencies,  who  can  help  it  ? 


Eyre  J.  I  think  the  declaration  is  well  enough  ;  we  will  rc- 
'^e& proxime fequentem^  and  then  all  is  right:  there  Is  no  difier-: 
ence  between  the  cafe  of  the  drawer  and  the  acceptor,  for  if  lie 
pays  either  of  the  bills,  the  drawer  is  not  liable.  Acceptance 
of  one  is  fo  of  both,  though  in  fa6l  it  amounts  to  no  more  thaii 
an  acceptance  to  pay  the  contents  of  one  of  them,  and  payment 
of  one  is  a  difcharge  of  both  :  fo  that  the  averment  that  the  mo- 
ney was  not  paid  upon  the  firft  goes  to  the  fecond  alio.  I 
fearched,  but  could  not  find  the  record,  o{  Eajiv.  EjJington\ 
and  by  my  notes  I  find  it  went  oft'  immediately  upon  the  an- 
fwer,  that  the  verdift  had  cured  it.  The  precedents  are  as  this 
declaration.     Vidian  Ent.  31,  67. 


\ 


Fortefcut  J.  I  think  there  is  a  difference  between  the  cafe  of 
the  drawer  and  acceptor,  for  the  drawer  is  bound  to  pay  all^ 
the  drawing  being  an  aftual  promife  ;  but  the  acceptor  is  bound 
to  pay  but  one,  and  no  adtion  can  be  maintained  but  upon  the 
very  note  which  he  accepts.  There  is  another  anfwer  to  the  ob- 
je6tion,  that  the  aftion  is  brought  too  foon  j  and  that  is,  that 
the  plaintiff'  needed  not  fet  out  any  promife  at  all.  10  W^  3. 
Stalky.  Cheefsman^  SalL  128.      Lowthery.  Conyers^  which  was 

upon 
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Upon  at  promifTory  note,  and  they  had  left  out  fuper  fe  ajfump^  'n  count  upon 
J&i  and  vet  it  was  held  well  enough,  for  the  law'raifes  a  pro-  JJ^  expref*^^ 
isiife.    And  this  is  likewife  an'anfwer  to  the  want  of  requefl.  /gmtfonted  not 
In  JkbUoy  and  the  other  books  there  is  a  whole  paragraph  about  ^  ^'^'^ 

Ae  partial  acceptance  of  a  bill  of  exchange,  and  they  allow  it 

bi  be  good;     So  judgment  was  given  for  the  plaintiff. 

Dominus  Rex  verjus  Tucker. 

^yORKE  moved  to  quaih  the  return  of  a  refcous  of  two  Non frnt  im/enti 
'^  peribn^,  becaufe  it  is  only  faid,  that  they  could  not  after-  »  no  good  re« 
imm  be  found,  without  faying  nee  eorum  aSquis.     Cro.  Jac.  ^"  '^*°"* . 
4*10.     3  Bultt.  200.     I  Roll,  Mr.  802*    Mich.  1 1  Ann.  Davis  Forter.Rep.361. 
T.  rieflrr,  where  the  return  to  Tifcire  facias  againft  three  v/as,  Barnard.  K.  B. 
wmfimi  inventi  generally,  and  held  ill.     3  Cro.  50.  *  ' 

« 

BmmM  ^tT]tzxit  contra.  All  the  precedents  in  Off.  Br.  zit 
ikn.  2  Keh.  341,,  436.  Nichil  habent.  ExaSfi  non  compa^ 
Tmr^.  Nulla  habent  bona.  Sed  per  curiam^  The  difference  lies 
ktween  the  affirmative  and  the  negative.  Et  femble  this  re- 
turn is  ill.  Sed  adjournatur.  And  Paf.  6  Geo.  the  return 
VBlhcd. 

Ducifia  Hamilton  v  erf  us  Incledon. 

ERROR  of  a  judgment  in  C.  B,   in  an  aftion  upon  the  In  mifirkcrdtt, 
cafe  upon  feveral  promifes,  verdict  pro  quer\  and  general  ^'a^jo^f^* 
*ron  affigned.  gainft  ^."* 

hrat^ipro  quer*  in  errore.  A  peer  (and  confcquently  a  peer*  Recital  of  a 
^)  ca^ot  be  attached,  but  fhould  hb  brought  in  by  fummops ;  writ  not  to  be 
Vltereas  dlis  declaration  runs,  that  the  dutchefs  attachiata  fuit  *^****  ^**^ 
&  tln^tniittdum.      Sed  per  curiam^   Whether  that  be  right  or 
I   ^^''Pngj  is  not  material ;  for  if  it  be  wrong,  yet  according  to 
r  tie  modem  refolutions  you  cannot  revcrfe  a  judgment  by  the 
lecitd  of  the  writ,  but  muft  bring  the  very  proccfs  itfeif  be- 
A(t  the  court. 

1.  The  dutchefs  is  put  in  mifericordia  generally,  which  ought 

sot  to  be;  the  ftatute  of  magna  charta,  c,  14.  appoints  quod 

€0mtes  et  harones  non  amercientur  nift  per  pares  fuosy  et  non  nifi 

fictmdum'modum  deliiti.     But  though  it  fays  per  pares  fuosj  yet 

I  admit  that  long  ufage  has  vcftcd  that  power  in  the  Judges 

of  the  King's  courts,  who  are  to  be  looked  on  as  pares  quoad 

b^c.     The  amercements  of  the  nobility  are  now  reduced  to  a 

ceitaintv ;  a  Duke  10/.  and  an  Earl  or  other  Baron  5/.     And 

as  to  what  may  be  faid,  that  here  is  an  ^c.  which  implies  an 

amercement  according  to  law.     To  that  I  anfwer,  that  then 

Vol.  I.  Q^  there 
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diere  is  no  diftin6Hon  made  between  die  atnercemei 
Peers  and  common  perfons,  which  Mr.  SeUen  in  his  ti 
of  Baronage  fays  ought  to  be,  for  his  wordlare,  ^  TI 
/*  cafe  of  amercements  of  Barons  of  Parliament  upon 
fuits  or  other  judgments  ending  in  miJiriccrJia^  dien 
fpecial  courfe  both  for  the  fum  and  the  way  of  afcerta 
^  it,  which  diiFers  from  the  amercements  of  common  peri 
And  then  he  goe^  on  and  gives  you  the  roll  in  Edwm 
Second's  time,  where  a  writ  was  direSed  to  the.  jufti< 
C.  £•  that  they  fliouid  not  amerce  the  abbot  of  Q^niitgm 
quam  baro,  for  that  he  held  not  per  baroniam.  Now  thet 
no  need  of  this  i^  ^^  might  be  generally  amerced.  An 
Lord  Coke^  2  In/l.  28.  fays,  if  a  nobleman  and  a  cos 
pcrfon  join  in  an  adion,  they  fliall  be  feverally  amercec 
nobleman  at  100  J.  and  the  common  perfon  according  t 
jflatute.  So  is  Bro.  Amercement  2,  Sed  per  curiam^  It  I 
conftant  way,  to  fay  in  mifericordia^  Vc.  which  implies 
thing,  and  we  cannot  overturn  the  precedents.  Judgtoei 
firmed. 


Bacon  f/^^ye^  Peck. 
i(  there  be  a     rT^HE  plaintiff  took    out  an  elent,  and  by  virtue  .4 

mtbi/  returneJ         I        ..'^  rij»  ^  i        '    %      ^       ' 

^t  to  the  ian<it,      X     ic Vied  part  of  the  debt  upon  the  goods,  and  after,  a 
there  may  be  a   rctiiriicd  as  to  the  lands,  fues  out  a  capias  ad  fatisfaci     ^ 
'etjt!  ^"^  **  arrefts  the  body  of  the  defendant. 

19  H.  6. 4. 1).        It  was  moved  to  quafh  the  capias  ad  fatisfaciendum^  be 
ic^h!  y.'i'c.      ^^^  plaintiff,  by  talung  out   an  elegit^  had  waived  any 
t  Roll.  Abr.     execution.     And  for  this  all  the  old  cafes  were  citecL 
^I'J^'  *•        the  court  held  the  capias  ad  fatisfaciendum  was  regular,  for 
3  Co.  I  n  1*1.      icing  a  nichil  returned  as  to  the  lands,  the  elegit  was  but  i 
F.N.B.265.b.  nature  of  a  common  yKrr/'yii^/tfi,  upon  which  if  part  be  Ic 
ri^H  ^^*     b     ^^  plaintiff  may  afterwards  have   a  capias  ad  fatlsfacien 
Lancafit'r  v. '    The  election   is  not  compleat,  unleis   the  plainti^  has 
FiciUer.  benefit  from  the  land ;  for  the  taking  out  the  writ  is  nc 

X45»«  S.* P^*     adual  eledlion,  but  only  in  order  to  an  eleftion ;  and  if 

be  no  land)»,  there  is  nothing  to  chufe,  and  confcquentl 

eleiSUon. 


»  I . . .  ■ 
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Stibbs  virfus  Clough. 

Trin,  5  Geo.  rot.  368. 

|EBT  upon  a  bond,  conditioned   to   perform  articles.  The bteach mull 
'  which  upon  the  plea  appear  to  be  an  agreement,  that  the  **  atp^nicuiir 
tiff  fliaU  fiimifh  the  defendant  with  ale  and  beer   to  be  HJcuTheraTii 
nhishoufe  at  fuch  prices,  and  that  he  fhould  take  it  of  u  pleaded  the 
Dd^  dfc,   but  might  be  at  liberty  to   take  any  other  li-  pi«|ntiffcann*>t 
I  (malt  liquors   only  excepted) :  and  what  (hould  not  be  ^r  in*^!^  de^ 
{or  at  breaking  up  the  trade,  and  were  undrawn,  (hould  hut  muft  fet  it 
ken  back.     And  then  the  defendant  pleads   performance.  ^''^  "^*^  ^'^^ 
pbintiff  replies,  that  by  the  fame  articles  it  was  further 
Ody  that  what  ihould  be  drawn  fliould  be  paid  for,  and  that 
fuch  a  quantity  of  liquors  unpaid  for.     Demurrer  inde  i 


wi$fr9  drfendente.  By  the  breach  it  does  not  appear,  the 
KB  itnpaid  for  were  malt  liquors ;  and  as  other  forts  are 
tkxied,  the  plaintiff  (hould  have  been  more  particular, 
ctaUy  in  the  cafe  of  a  bond,  where  iie  is  to  fubjeA  the  de- 
lant  to  a  penalty. 

Sf /»r  curiam^  The  replication  is  likewife  ill,  for  the  plaintifF 

oidy  allege  new  matter  in  the  articles  by  fetting  them  out 

n  f)W.     The  cafe. of  the  j^rican  Company  v.  Mafon  was   aLucai aa7.S.C, 

d,  conditioned,  reciting  that  the  defendant  was  their   re- 

«r  at  BrifloL,  if  therefore  he  do  well  and  truly  account  for 

fams  by  him  received,    then  the   bond  to  be   void  :    the 

ich  waS)  that  he  received  fo  much  money,  and  did  not  ac- 

nt  for  it ;  and  becaufe   it  appeared  by  the  recital  in  the 

fidon,  to  be  only  about  tranfa^iions  of  a  particular  nature, 

|ciieral  alignment  of  the  breach  was  held  ill.  So  is  2  Saund. 

[•    yuduiam  pro  defendtnU. 


Pcelc  virjui  Com*  Carliol'. 

kEBT  on  bond,  conditioned  to  rcfign  a  benefice.     And  Bond  of tefi^- 
/  Ac  court  refufed  to  let  the  defendant's  counfel  argue  tne  "*'*''*  **^' 
lity  of  fuch  bonds,  they  halving  been  fo  often  eftablifhed, 
I  in  a  court  of  equity.     And  alfo  where  the  condition  is 
cral,  and  not  barely  to  refign  to  a  particular  perfon.  2  Q^* 
.398'     7,Keb.  446.     I  Sid.  387.     Hutt.  III. 

0.2  Gyfc 


1 
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Gyfe  v^fj^T  Ellis, 

wheretTi«a:-  /COVENANT  that  the  defendant,  Ms  heirs  and  affignSy 
tionuagtinft  y^  flj^jl  cvcry  ycar  during  the  term  plant  eight  crab  ftock% 
ic^e^"^   \   s^<l  the  breach  is,  that  the  defendant  fuch  a  year  ii^lfe£MlB9 

breach  need  aot  do  it. 
CKCeaJtoaflignfe 

fFearg  obje^d,  that  the  breach  fliould  have  been  Hliihe  » 
jun^Slive,  that  neither  he  nor  his  affigns  did  it.  PktUm  iWf%> 
Cro.  EL  348.  Bridg.  46.  J.  covenanted^  that  he>  iutciji* 
cutors  or  ailigns,  would  do  fucb  an  a£t,  and  the  breach  ^mL 
that  the  executor  did  not  do  it,  without  taking  notice  of  lib 
teftator,  and  held  ill.  And  the  difference  is  between  dou|{.'l 
thing  to  a  man  and  his  affigns,  and  by  a  man  and  hit  aflEgm^' 

Probyn  contra.  The  adion  is  againft  the  original  lefleft^fr 
there  can  be  no  aflignment  intended :  we  knew  nothing  rf 
any ;  if  there  be  one,  it  lies  in  their  privity,  and  therefbit  ito 
fliould  defend  themfelves  by  (hewing  one.  The  cafe  in  Qr$ki 
is  not  ad  rem^  for  there  the  breach  was  in  the  coaymJii/f^ 
inftead  of  the  disjunctive,  and  that  was  the  reafon  of  iti  kil| 
held  ill.  Vy 

i 

Et  per  curiam.  We  muflr  intend  the  efhite  coritinuet  i 
till  the  contrary  appears  \  and  therefore  the  declaration  is. 
enough,  being  againft  the  leffee  himfclf.  J^«/  facii  pit 
fac'it  per  fe  \  and  therefore  if  the  afligns  have  done  it,  die  I 
that  the  IctiTee  himfelf  has  not,  isfaUe.  There  is  as  muchUr 
ceflity  to  fay,  an  heir  did  not  perform  the  covenant,  irtiendij^ 
a&ion  is  againft  the  anceftor.     Judicium  pro  quer^.  •' 


Coleman  verfus  Earle. 

mtne^mofpr  A-p^  HE  plaintiff's  name  was  Waber^  and  on  error  m^ 
^umpfavi^^  1  thwayte  Serjeant  objefted,  that  one  of  the  affim^asim 
atet  not,  if       laid  praefof  Wiliielmo^  and  the  damages  are  entire. 

there  bs  no 

kefure."!  ^  Reevtcmtva.  There  being  no  William  mentioned,  in  ttefb-' 

•  cord  before,  it  muft  be  rejeSed  as  infenfible  ;  and  then  dpt 
are  other  parts  of  the  count,  which  fhew  the  ajfumpfit  couMIm 
only  to  the  plaintiff.  In  Roe  v.  Gatehoufe^  Hill.  8  fF.  J.  Id|« 
663.  it  was  fuper  fe  ajj'umpfit^  without  faying  who,  and.  hitl 
well  enough.  So  fr/w.  2  Ann.  in  B,  R,  Shere  v.  Brawn.  Ill 
declaration  run,  that  in  confideration  the  plaintiff  had  # 
,  iivcrcd  goods  to  the  defendant  \Jupcrfe  a£ump[it^  to  pay  forihett' 

wiil 
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idtbout  dying  who  promifed ;  and  yet  this  was  taken  to  be 
good.    Trin.  5  jfnn.     yfthorp  v.  Go/ling,    In  an  a<Stion  againft  a 
carrier,  it  was  laid,  that  in  confideration  the  plaintiff*  had  deli- 
vered goods  to  the  defendant  to  carry,  ipfe praed"  (the  plaintiff 
iiifiead  of  the  iidtniznx)  fuperje  ajfumpft^  and  that  was  refolved 
to  be  well  enough.   Pajch.  4  Ann,   AJfumpfit  by  an  executor,  who 
cbdared,  that  in  coniideration  thi  ujlator  had  carried  goods,  he 
the  defendant  promifed  to  pay  quantum  praedi^us  TI)omas  (who 
was  the  executor)  deferved  ;  and  though  he  ought  to  have  faid 
fmtum  the  teftator  deferved,  yet  the  count  was  adjudged  fuf- 
ficje^t*     If  thefe  cafes  fhould  not  be  anfwers,  then  I  rely  on 
16  tf  ijCar.  2.  which  cures  the  miftake  of  the  plaintiff's  or 
defendant's '  name,  when  they  are  before  rightly  mentioned  in 
AerecQfd. 

Bed  per  curiam :  Let  us  not  pray  in  aid  of  the  ftatute,  when 
Ae  tiling  is  well  enough  of  itfelf.     So  is  i  Mod.  42.    SalL  24. 
[    Aallfaerefore  die  judgment  muft  be  afHrmed. 

Aleberry  vetfus  Walby.     Hil.  5  Geo.  rot.  206. 

« 

1?RROR  of  a  judgment  in  C.  B.  in  an  atElion  of  covenant  In  what  aaio&t 
Xu  bttWight  upon  a  leafe  for  years  j  and  the  breach  affign-  ***'**'*  '"'^  ^*°** 
tjj  in  Jiofi-payment  of  rent:   judgment   by  defeult,   inquira-     ^"^ ^^^^ 
twrie  daw^nis:  general  errors,  and  want  of  an  original,  and 
Bttunied  accordingly  :  another  original  alleged  by  defendant  of 
^IMfaer  term,  and  a  certiorari  prayed,   and  one  returned  and 
b  forth }  and  fome  little  variances ;  and  in  nuUo  ejl  erratum 

^i^angifro  yiur^  in  error e^  This  is  an  a6lion  by  a  man  and 
fit  wife  and  a  third  perfon,  who  is  tenant  in  common  with  the 
1^  upon  a  leafe  at  will  made  during  the  coverture,  of  lands 
which  are  the  inheritance  of  the  wife  and  that  third  perfon,  for 
vrcars  of  rent  incurred  during  the  coverture  ;  and  therefore 
4|ewi&  cannot  join  in  fuch  an  a£lion,  for  i  Sid.  224.  (he  fhall 
^  join  in  no  action,  but  what  will  furvive  to  her,  or  her  admini- 
vitor  after  the  death  of  the  hufband :  now  the  hufband  is  fully 
uuitled  to  the  rent  incurred  during  the  coverture,  and  if  (he 
4ieS|  he^  and  not  her  adminiftrator,  fhall  have  thofe  arrears. 
pCXiir.  351*  ^-     I  RoU.Abr.  345.  H.i. 

As  this  is  but  a  Icafe  at  will,  it  is  not  within  the  ftatute  32 

A, 8.  ^*  28.  which  requires,  that  the  wife  fhould  be  made  a 

nrtjr  to  leafes  of  her  land,  and  the  lefervation  be  to  her  and  her 

Seirs  ;  for  that  ilatute  extends  only  to  leafcs  for  life  or  years. 

^Afld  though  the  refervation  here  be  to  her  as  well  as  to  the  relV, 

irt  that  will  make  no  difference  ;  for  during  his  life,  it  is  in  the 

0.3  eye 
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eye  of  t}ie  law  a  refervation  only  to  the  hulband  ;  and  dsey  tr 
not  to  declare  upon  it  according  to  the  fa£t,  but  according  to  tb 
operation  of  law.  If  one  lointenant  pleads,  that  the  other  cm 
cejfit  to  him,  it  is  ill ;  for  it  fliould  have  been  pleaded  as  a  re 
leafe,  that  being  the  only  proper  conveyance  between  joints 
^  nants.     2  Sound,  97.     2  l^en,  141,  260,  266.     In  3  Lev.  a^c 

that  was  pleaded  as  a  grant,  which  could  enure  only  as  a  cov« 
nant  to  (land  feifed ;  and  it  was  held  ill.     So  is  Saik.  8,  274* 

Sed  per  curiam :  The  hufband  and  wife  may,  or  may  no 
join  in  this  action  at  their  eledlion,  as  where  a  bond  is  to  boC 
of  them.     4  //.  5.  6.     Cro,  Jac.  77.     Cro,  Eliz.  61. 

2.  Exception,  To  the  manner  wherein  the  plaintifR  have  dft 
In  coventnt  the  duced  their  title.  Under  this  head  we  are  to  lay  the  hufband  ov 
plaintiff  need  of  the  Cafe,  and  confider  how  the  wife  and  die  other  perfoa 
Stic  for"I»l/  ^*^^  made  themfelves  out  to  be  tenants  in  common.  Theyfiq^ 
eymdmifijet'is  that  OHC  James  Scrape  was  feifod  in  fee  of  the  demued  premife 
rnough,  and  if  ^nd  that  upon  his  death  the  fame  defcended  to  him  and  her  « 
uUfuruUiibge!^  coufins  and  heirs.     Now  the  court  cannot  take  a  man  and  \ 

woman,  without  more  (hewing,  to  be  coheirs.  The  foft  1 
fuppofe  is,  that  the  mother^  of  theie  two  were  fifter.,  whoba() 
died  in  the  life  of  the  anceftor,  and  fo  the  plaintiffs,  who  art 
the  refpeftive  iflues  of  thole  parceners,  ftand  now  in  the  phc< 
of  their  mothers,  and  claim  what  would  otherwife  have  !>•• 
longed  to  them,  in  cafe  they  had  furvived  Scrape,  But  then,  fl 
deducing  their  title,  they  ought  to  have  (hewn  all  this ;  for  tilt] 
muft  claim  through  their  mothers  to  make  themfelves  hciis  t« 
I  Ven,  413.  htm  that  laft  died  feifed  ;  for,  according  to  the  cafe  <rf  C§ttiif 
wood  and  Pace^  it  is  a  mediate  and  not  an  immediate  defcent 
they  muft  claim  medlante  matre.  All  the  precedents  of  form 
Jons  by  coufin  and  heir  fhew  how  he  became  fo,  and  in  Sai 
355.  it  was  held,  that  he  who  fues  as  heir,  muft  fhew  cenm 
heir,  and  it  is  not  fuificient  for  him  to  fay  generally^  that  b^  i 
heir. 

10  Mod.  141.  ^^  ^"  perhaps  be  faid,  that  this  being  an  a£tion  of  covcnai] 
the  plaintiffs  were  not  obliged  to  fet  out  any  title,  but  migi 
have  begun  generally,  quod  cuTndimiftffent.  I  admit  they  ndp 
and  then  the  court  would  have  intended  they  had  a  title  to  mil 
this  leafe,  when  the  other  accepted  it.  But  when  the  plainti 
undertake  to  fet  out  a  title,  and  fail  in  doing  it;  there  is ^ 
room  in  that  cafe  for  intendments,  for  the  court  will  never  i 
tend  the  plaintiffs  have  a  better  title  than  they  themfelves  n 
upon.  Every  man  is  fuppofed  to  make  the  bcft  of  his  own  ca 
and  upon  that  ground  the  rule  is,  that  every  num's  plea  fliall 
taken  moft  ftrongly  againft  himfelf.  PUwd.  104.  tf»  a01|» 
And  in  many  cafes  what  a  man  does  unneceflarily  fliall  vitia 
his  proceedings,  as  where  he  miirecites  a  publick  ftatute.  4  < 
48*  tf.     Plcwd,  77.  b^ 

%  j 
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\  ttiper  curiam:  Tlie  introdu£Uon  by  fetting  out  die.,  delcent  _ 
tt  noching  to  the  purpofe  here^  where  they  declare  upon  their 
<^n  demifi^  and  therefore  there  can  be  nothing  in  that  excep-  '^ 

3.  The  breadi  is  not  well^affigned :  the  covenant  is  in  the  ia*  cofenint  tv 
yiijujiAive,  t§pay  or  cauft  to  hi  paid  to  them  or  any  of  them  ;  but  JJ^  ^-j '*"2'e'* 
IS  to  part  of  the  time  the  breach  is  only  that  he  did  not  pay,  and  br«ach*may  U 
as  to  the  other  part,  that  he  did  not  pay  to  them,  whereas  he  i«ncrai  tl^t  h« 
may  have  caufedthe  rent  to  be  paid  to  one  of  them,  which  is       »*>^P*>- 
a  performance.     And  there  being  two  ways,  the  breach  ought 
CD  have  been  fo  large,  as  to  exclude  both  ways,  by  either  of 
which  the  aA  might  be  done.   21  Ed.  3.  29.  b.     And  fmce  the 
[laintifis  have  in  one  breach  obviated  one  part  of  the  objection, 
and  in  the  other  the  other  part;  this  looks  as  if  they  were 
confcious  of  themfelves  that  there  was  fome  variation  in  the' 
tfBi :  that  where  they  (ay  generally  we  did  not  pay,  yet  we  may 
kare  caufed  to  be  paid  ^  and   that  where  they  charge  a  non- 
pnmcnt  to  all,  yet  there  might  be  a  payment  to  one  of  them, 
fkich  is  enough  within  the  words  of  the  covenant. 

'  Siifir  aeriam  :  He  that  caufes  to  pay,  pays;  and  If  you  have 
(nlthc  money  to  one  of  them,  you  may  plead  it  in  your  difchargc. 

Then  I  moved  to  quaih  the  writ  of  error,  which  defcribes  the  Vinancew 
int  to  be  between  the  plaintiff  and  one  yohn  AUberry  alias  tUit* 
JAt  jOeberry  of  fFaltbam  Abbey^  and  the  aliai  di^i*  is  ably  in  the 
ncord,  one  is  ^,  /,  y,  and  the  other  ^,  y.  This  variance  is  in 
it  aSas  dUfj  where  the  court  has  always  obliged  the  party  to 
leferibe  die  fpecialty  literatim.  And  in  thefe  cafes  you  never 
fiobj  the  found,  becaufe  the  party  has  fomething  elfe  to  guide 
ann;  and  if  he  miftakes,  it  is  to  be  imputed  to  his  own  negli- 
geaoe.  In  a  plea  of  mifnomer  indeed  it  is  otherwife,  becaufe 
dKrt  the  party  has  nothing  to  go  by  but  the  found. 

ACch.  1 3  Ann.  the  writ  was  Crawleyy  and  the  record  Crowley. 
la  J^.  pi.  2.  Annjiy  and  Ar.efiy.  Pajch.  4  Geo.  Shurtlejs  and 
UarpUfs.  Bro.  Variance  26.  Baxjler  with  an  (f)  and  Ba^^ter 
without  an  (J).  Salk.  264.  Giggeer  and  Giggurc.  All  thefe 
Wre  held  to  be  fatal  variances  in  the  defcription  of  a  record, 
Ind  yet  nobody  will  fay  they  might  have  been  taken  advantage  > 

if  by  plea  of  mifnomer  in  abatement.  And  I  apprehend  the 
rafon  of  all  thefe  cafes  is  v/hat  is  laid  down  in  Dr.  Drake's  Salk.  660. 
cife ;  that  in  all  cafes  where  the  party  has  any  record  or  fpe- 
cialty by  which  he  may  make  an  cxadt  defcription,  in  fuch  cafe 
Ac  mou  minute  variance  is  fatal.  And  Mr.  Juftice  Psvjys^  who  Ante  xoi. 
Mi  with  the  exception,  about  not  and  nor^  faid,  that  if  the 
court  once  gave  into  folutions  of  thofe  variances,  tliey  would 
*•■       ^  0^4  never 
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ntyer  know  where  to  ftop ;  but  beiiig  once  out  ft  fea,  ivtiiU 
fuid  it  very  difficult  to  fteer  into  harbour  ag»n. 

I  muft  admit,  that  this  writ  of  error  would  have  been  ^ 
enough,  if  the  alias  diff  had  been  left  out,  becaufe  it  is  fufi 
cient  if  the  record  anf(Hrers  the  defcription ;  and  though  it  wod 
contain  more,  yet  that  excefs  muft  of  neceffity  itnjOT  afulnd 
and  if  there  be  a  full  anfwer  to  the  defcription,  it  is  as  mm 
as  is  required.  But  though  it  would  be  good  in'fuch  a  cal 
yet  I  have  often  heard  it  faid  in  this  court,  that  though  it 
not  requifite  to  infert  the  addition,  yet  ahy  variance  whktfoevi 
if  the  party  will  take  upon  him  to  be  more  than  ordinarilv  pa 
ticular,  is  fatal ;  for  then  the  record  does  not  anAxrer  me  d 
Icription,  as  it  does  where  the  writ  of  error  makes  a  total  om 
lion  of  the  addition. 

Sed  per  curiam  :  The  cafes  cited  are  of  variances  in  the  niU 
of  the  party,  which  is  more  confiderable  than  the  plict  dfl 
i^fidence.  Thefe  words  are  both  properly  ufed^  foine  fpell 
abbey  and  f6me  abby ;  and  if  there  be  occalion,'  we  may  ta 
the  latter  {is  an  abbreviation  of  the  former.  Per  curiam :  T 
record  is  well  retnoved,  and  the  judgment  rhuft  be  affirmed 

Between  the  Parifhes  of  Xitde  Biihim  and  Somerby. 

Or^er  revtrfeJ,  A  Is  fcnt  by  ofder  of  two  juftices  to  5.  as  the  place  of  1 
fir«/Jr^r5*' to' '  '^^  ^'^^^  fettlement,     5,  appeals,  and  the  order  is  cc 

•vSrTbodV/  finned.  Soon  after,  without  ftating  that  A.  had  gained  a 
Salk.  492, 524,  pew  fettlement,  B.  fends  him  to  C.  Etper  curiam  :  An  ordtt 
i*^  reverfal  is  final  only  between  the  two  parifhes  :  but  if  it 

confirmed,  it  is  final  as  to  all  the  world  ;  and  therefore  no  n 
rettlemerit  appearing,  the  order  of  removal  from  £«  mufi 
quafhed, 

Hayman  veffus  Rogers. 

Aninconfi/lcfift  T  N  Covenant,  the  plaintiff  declared  upon  articles  dated 
ji^Mundfra^^  I  ^^P^'  5  ^'^*  (^^^'^^  ^^  1 7^8,)  not  to  fet  up  a  trade  c 
J    Kf>rt,c  I  •  baker,  a  die  datorum  articulorum  for  fo  many  years,  amd'ti 

fays,  that  pc/iea  fit  licet  i  May  17 18,  (which  is  four  months 
fore  making  the  articles)  the  defendant  did  exercife  the  ti 
in  that  place.  And  after  verdict  for  the  plaintiff,  it  Witfttnc 
in  arrefi  of  judgment,  that  the  time  in  the  breach  was  no  ] 
pf  that  to  which  the  reflraint  goes,  and  therefore  the  pkui 
bjis  no  csKife  of  adion,    Sho.  8« 
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Damatt  Sajeaiit  rM/rir.    Th^  rerdid  cures  it,  for  We  toakl 
xiM  have  recovered  widiout  procrf*  of  an  exercifing  after  the  date 
of  the  articles.     Per  curiam:  Where  that  which  comes  under  5(ii^«f>  where  ta 
^JiiBtit  h  confiflent  with  v*at  went  before,  it  is  always  Iookwl»7^^*>  *^ 
€W  as  an  averment;  but  if  it  be  inconfiftent,  we  rejed  it.  .As''       **^ 
IB  the  common  cafe  in  ejedment,  where  the  leafe  is  a  die  dttfi 
aM  die  entry  and  expulTion  laid  the  fame  day.     We  will  rejeft 
the  I  May  17 18,  and  then  the  cafe  is  that  he  covenanted  the 
30  Sept.  ft  foftia  he  committed  the  breach.     "Judicium  pro  quer*. 


Brewer  verfus  Turner. 

TDsE^KB  moved  to  quaih  the  writ  of  error,  becaufe  die  judg-  i^.  whtther 
^  tnaaat  is  againft  two  defendants,  and  fo  defcribed  an  die  <>i^«  <^^<^' 
thir  of  error,  but  dien  it  is  laid  to  be  only  ad  grave  damnum  of  ^Jj^jjjj^' 
MS  of  diem.     Now   the  perfons  who  are  named  under  the  againft  two. 
aigrovi  'damilum  are  they,  and  only  they,  who  bring  the  writ  *  ^^'  305* 
cf  error.     So  that  the  cafe  is  no  more  than  that  one  defendant 
brings  a  writ  6f  error  of  a  judgment  againft  two,  whereas  all 
Ql|^t  to  join.     6  Co.  Ruddock'%  cafe. 

Strange  contra.  The  firft  anfwer  I  would  give  to  thisobjeAioR 
is,  that  the  ground  and  foundation  of  quafhing  writs  of  error  is 
fBrfome  variance  appearing  between  them  and  the  record,  of 
vhidi  there  is  none  in  this  cafe.  7'be  three  requifites  in  a  writ 
tf  error  are,  to  denote  the  court  where,  the  parties  between 
fiMm,  atid  thefubjed-matter  of  die  fuit;~all  which  are  truly 
'dcfibed  in  this  writ  of  error.  And  then  the  faying  it  is  ad  grave 
4tauR  of  one  only,  when  it  appears  to  be  a  judgment  agatnift 
^^  can  never  be  conftrued  to  be  a  variance ;  for  if  it  be  to 
tke  damaee  of  both^  it  muft  be  to  the  damage  of  each,  and  fo 
Ibe  record  aofwers  the  defcription.  Whether  therefore,  when 
Aere  is  no  variance,  the  court  will  quaih  this  writ  of  error, 
^  not  rather  put  the  party  to  demur  to  our  alignment  of  errors,* 
tilftt  I  muft  fubmit  to  the  court. 

But  waiving  that,  I  take  the  writ  of  error  to  be  well  enough 
P'k  now  ftands.  The  faA  is,  that  one  of  the  defendants  died 
Mm  bringing  the  writ  of  error;  but  as  that  does  not  appear 
in  the  caufe,  I  admit  the  cafe  muft  be  taken  to  be,  that  one  de- 
fendant alone  brings  a  writ  of  error  of  a  judgment  againft 
bimiielf  and  another,  and  this  I  apprehend  to-be  well  enough. 

It  will  not  be  denied,  but  that,  as  this  judgment  is  joint,  if 
fimt  be  error  in  it  as  to  one  defendant  only,  yet  the  whole  niuft 
bereverfed.  iRoU.j&r.  775.  £.  2.  Cro.  Jac,  293'  ^^*  12.1. 
Jipii  this  may  be  done  ^t  the  inftance  of  that  defendant  only, 

who 
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v^ocukbj  it  18  erroneous.  5  Ed.  4. .  7.  tf.  U  ^prprds^  thatif 
judgment  m  trefpaTs  be  given  agsunft  three,  one  (»  whom  wtf  , 
dead,  the  other  fhall  not  have  a  vrrit  of  error  of  that  judgment, 
but  only  the  executor  of  the  party  deceafed  ^  and  yet  the  cofti  . 
being  joint,  the  judgment  muft  be  reverfed  in  toto.  Bro.  Joindir 
in  action  77.  In  trefpafe  againft  two,  who  are  condemned  in 
an  lironeous  judgment,  it  is  faid,  they  may  join  or  (ever  in 
a  wru  of  error  at  their  ele^on. 

There  is  but  one  precedent,  which  comes  up  to  this  cafe^ 
and  that  is  in  Heartfs  Pleader  466.  in  the  book,  but  the  right 
page  is  370.  and  it  is  dius :  ^^  Becaufe  in  the  record  and  pro- 
**  ceedings  of  a  fine  between  W.  B.  now  deceafed  and  J.  V. 
^  plaintijfi  and  J.L*  deforceant  error  hath  intervened,  to  the 
**  great  damage  of  fV.  B.  fon  and  heir  of  the  faid  ff^.  B*^ 
So  that  the  heir  alone  brings  a  writ  of  error  of  a  judgmjent 
againft  his  anceftor  and  another,  and  ai&gns  that  for  error 
which  vacates  the  fine  in  M9.  And  if  one  plaintiff,  who  vo- 
luntarily joins  himfelf  with  another,  may  when  he  pleafes 
defert  him ;  a  f9rtiori  may  defendants  fever  in  their  writs  of 
error,  for  they  are  not  joined  together  at  their  own  ele^tion^ 
but  at  the  will  of  the  plaindff.  And  agreeable  to  this  entry  is 
Vro.  Bliz.  115. 

If  the  defendants  may  not  fever  in  their  writs  of  error,  the' 
inconvenience  will  be  great,  that  the  plaintiff  may  if  he  pleaiet 
join  me  with  a  defendant  who  is  under  his  own  power,  and> 
will  never  confent  to  bring  a  writ  of  error ;  and  then  I  fhall 
be  remedilefs,  be  the  judgment  never  fo  erroneous.  For  as 
to  what  may  be  faid,  that  fununons  and  Severance  lies ;  that 
h  only  after  a  writ  of  error  brought.  If  two  bring  a  writ  of 
error,  and  upon  the  Jiirefaeias  fuare  exeeutio  mn^  one  only  ap- 
pears :  there  fummpns  and  feverance  lies.  Teh.  4,  And  upon' 
that  the  judgment  is,  that  one  alone  (hall  profecute  that  writ^ 
which  was  brought  jointly  by  them  both.  But  if  it  be  not  brought 
by  both,  there  can  be  no  fummons  and  feverance ;  and  diere- 
fore  if  one  rcfufes  to  join,  the  other  ought  to  be  at  liberty  to 
bring  it  alone.  And  there  will  be  no  inconvenience  to  the  plain- 
tiff, for  his  judgment  can  but  be  reverfed  )  and  if  it  be  erroneous 
what  matter  is  it  to  him  whether  it  be  reverfed  at  the  inftance 
of  all  the  defendants,  or  of  one  of  thom  only  ? 

Curia.  If  it  had  any  where  appeared,  that  the  other  defendant 
was  dead  ^  there  is  no  doubt  but  tills  defendant  alone  without 
tf\e  executor  of  the  odier  might  bring  a  writ  of  error :  but  as 
nothing  of  that  appears,  and  the  judgment  is  joint;  it  fhould 
feem  as  if  all  muft  be  mentioned  under  the  ad  grave  d^nmum. 

.And 
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to  diis  pnrpoTe  was  die  cafe  of  Penruir  r.  Bract  import 
3.     5  Mbd.  338.     Salk.  319.     5  AM.  i6»  69. 

The  writ  of  error  was  qualhed,  unleis  caufe  next  term* 

N.  B.  HsL  6  Gee.  the  Chief  Juftice  being  in  q#urt,  I  ftir-' 
red  it  again,  and  they  all  held  the  writ  of  error  bad  :  fe 
it  was  quaihed,  and  I  drew  a  new  one. 

Brocas  vetfus  Civit'  London. 

"nER  curiam:  It  was  fettled  in  Sir  PeOr  Delme*s  czd^  and  Pk^OSce. 
-^^  has  always  been  the  courfe  of  the  court,  that  when  either 
party  will  fu^geft  any  fpecial  matter  about  awarding  the- 1^^-' 
Mrc  out  of  Uie  common  courfe,  a  copy  muft  be  given  to  die 
oppofite  party,  and  they  muft  have  a  reafonable  time  to  con«> 
fider  it,  before  you  enter  a  niifit  didire. 

Newell  vtrfui  Pidgeon. 

ER  curiam:   If  the  plaintiflF  be  nonfuit,   and  a  judgment  ErrtrfartMt^ 
againft  him   for    cofts,  error   lies   in  Camera  Scaccaru.  ^^^ 
m  R$a.  Jkr.  744-  f. 

Praaica. 
ftR>RiyLftli» 

Biron  verfiis  Philips.  S  Mod.  366. 

Ojlb.Caf.  95. 

^ySR  curiam :  There  muft  be  the  fame  notice  of  executing  635.  *^*  '  *^ 
*^^  zjiirejkri  inquiry,  as  a  common  writ  of  inquiry.  s.  p.  in  c.  p. 

Baniiet304. 
Prad.  Reg. 
C  P.  379. 

Scotton  ver/us  Scotton.    In  Cane*.  Rej*.  and  CaC 

'  ofPrad.  I. 

A  Daughter  having  married  widiout  her  father's  content,  Legacy  to  a 
he  gave  her  no  pordon,  but  made  his  will,  and  dierebv  ^^^  ^!^^^ 
javc  her  50/.  to  be  lent  out  for  her,  and  (he  to  have  the  ute  jJfbfMuent  t» 
cnT  i^     Her  huft>and,  being  informed  of  this  legacy,  applies  to  thevdlL 
die  father  for  the  money  prefendy,  who  gave  it  him,  and  took  "* 

a  receipt  for  it  in  lieu  of  her  pordon,  and  of  the  legacv  given 
by  his  will.  The  father  died  without  altering  his  will,  upon 
iniich  his  daughter  and  her  hufband  fue  the  adminiftrator  in 
die  fpiritual  court  for  the  legacy,  and  die  adminiftrator  brings 
*  *   bill  in  this  court. 


rerfNU 
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Vernon  pro  quer^  quoted  Birkinhead  v.  Birkinhiod  in  lord 
EgiftorTs  time,  where  the  father  having  by  will  given  1500A 
a-piece  to  his  three  daughters,  afterwards  lAarried  ohe  of 
them,  2nd  gave  1500/.  portion,  and  then  died  without  alter- 
ing his  will;  and  adjudged  the  portion  a  fatisfa&ion  of  the 
kgacyb 

'  "Mafter  of  the  Rolls.  Whether  this  be  a  cafe  relrevable  in 
the  fpiritual  court  I  am  not  certain  :  I  rather  think  this  re- 
ceipt is  not  pleadable  there,  being  a  rcleafe  of  a  legacy  before 
it  is  due.  But  in  this  court  it  amounts  to  an  agreement  of 
the  fon-in-law,  to  difcharge  the  legacy.  Befides  the  prece- 
dents here  run  all  this  way,  that  a  child's  legacy  is  fatisfied 
by  a  provifion  fubfequent  to  the  will.  Let  the  proceedingis  i^ 
the  fpiritual  court  be  ftayed. 


Countefs  Dowager  of  Motmtacue  vnfas  Maxwell.    In  Csuiic'4 

What  writinf  ii  rTlHE  plaintifF  married  the  defendant  without  any  previous 
fufficjent  to  Jl^  fettlement  of  her  eftate,  which  was  a  very  conhderable 
of  the  fUtiueof  p^rfonal  eftate.  Quarrels  happened  between  them  hor^  after 
frauds  and  i»er-    the  marriage,  and  (he  exhibited  her  bill  here,  to  oblige  hini 

I'p^wui.^iS.  ^^  '^'^^  ^^^  °^"  ^^^^^  *^  ^^^  feparate  ufe :  fetting  fbrdi,  that 
Xq.  Abr.  19.  '  upon  his  addrefling  her,  (he  infifted  on  having  the -entire  tKf-*' 
pi.  4. 2afpL5.  pofal  of  her  own  elhite,  and  drew  up  a  (hort  writing  with  her 
Ktx»  kM.5a6.  .Q^j^  h^ind  to  that  purpofe^  that  he  promifed  to  fign  it,  but 
•  put  her  off  on  pretence  of  advifing  with  counfel,  and  having 
«  writijpgs  more  2X  large  prepared ;  that  (he  frequently  depaand- 

cd  of  nim  to  execute  fuch  writings,  which  he  confnuitly  pro- 
mifed, as  foon  as  fihifhed  by  counfel,  'but  delayed  it  til^  (he 
'  married  him.  That  after  marriage  (he  prefled  him  by  letter  to 
perform  his  promife,  and  he  anfwered  her  by  another  letter, 
that  he  thought  it  very  rea'fonable  (he  (hould  have  the  diipofal 
of  her  own  eftate,  that  he  never  intended  the  contrarvy  hut 
i  that  (he  (hould  command  her  own  fortune  as  (he  pleafed. 

The  defendant  denied  he  figned  any  fuch  agreement  in  writ- 
»9  Car.  X.  c.  3.  ing,  and  as  to  any  parol  promife    he  pleaded  the  ftatute  of 
^uds  and  perjuries. 

,  It  was  infifted  on  for. the  plaintiff,  that  the  court  frequently 
coa^s  the  execution  of  promlfes  not  folenmlzed  according  to 
that  ftatute,  where  fraud  and  trick  appear,  and  where  part  of 
the  agreement  is  carried  into  execution,  as  it  is  heire  by  the 
marriage,  which  was  the  confideration  of  that  promife.  But 
Parker  Lord  Chancellor  allowed  the  plea,  and  faid  this  was 
mdy.a  breach  of  promife,  which  is  a  fort  of  injury  that  this 

rniirf" 
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mrt  db69iiet  take  cognizance  of.  If  there  had  been  frtud  (ai 
ffpretendiAg  to  execute  a  real  deed  of  fettlement  he  had  impofed 
[  uodier  on  her)  this  might  have  made  it  a  proper  cafe  for  equi- 
\  ty ;  but  here  is  nothing  of  any  fuch  deceit :  fhe  marries  him  on 
his  word  and  promife,  without  writing,  and  that  is  the  very 
c^e  the  ftatirte  intended.  To  fay  therefore  the  agreement  is  to 
be  executed  in  this  court,  becaufe  performed  in  part  by  the  mar- 
riage, B  to  break  the  very  words  and  intention  of  the  ftatutc, 
which  has  put  this  very  cafe»  and  fays  it  (hall  not  be  binding. 

The  phintiff  Afterwards  amended  her  bill  by  a  further  charge, 
dut  in  order  to  induce  her  to  marry  him  without  a  previous  fet- 
tfement,  and  to  fecure  the  performance  of  his  promife  in  exe- 
codng  it  afterwards,  he  promifed  to  take  the  facrament  on  it, 
ttdd^he  did  take  the  facrament  on  the  marriage  accordingly. 
That  after  the  marriage  he  wrote  a  letter,  wherein  he  promifed 
to  make  fuch  fettlement,  and  that  he  was  ready  to  fign  the 
writings  according  to  her  defirc. 

To  diis  be  confefTes  he  did  take  the  facrament  on  the  mar- 
rilfCi  but  fays  he  did  it  only  in  compliance  with  a  cuflom  efta- 
Uiued  in  ^eRomiJb  chiu'ch  (of  which  he  was  a  member)  of 
Kcdriag  the  facrament  on  their  marriages,  and  not  to  give  any 
finfiion  to  this  pretended  agreement.  And  as  to  the  letter,  he 
.  iodi  not  remember  the  particulars^  but  if  he  has  wrote  any  thiQg 
concerning  his  readinefs  to  (ign  any  writings,  it  only  related  to^ 
iboepropofals  he  had  made  of  fettling  a  fum  of  1500/.  on  her, 
ttulwhicji  he  did  toon  after  fign.  He  then  pleads  the  ftatute.of 
feuds  and  perjuries  again. 

Lord  Chancellor.  The  cafe  is  very  much  altered  now,  from 
n^iat  it  was  at  firft.  Then  it  flood  purely  on  the  parol  promife 
hefbre  marriage,  upon  which  there  was  no  colour  to  relieve  the 
flaintiff.  But  fuch  parol  promife  on  marriage  is  fufEcient  con- 
fideration,  to  fupporta  fettlement  made  agreeable  to  it  after  mar-* 
riage.  This  has  been  frequently  determined.  So  it  is  alfo  fufficient 
codideration  to  eftablifh  a  promife  made  in  writing  after  mar- 
ria^.  Now  here  is  great  evidence  of  fuch  a  promife  made  in 
wnting  after  marriage  ;  he  doth  not  deny  his  writing,  that  he 
was  ready  to  execute  the  writings  as  fhe  defired  ;  but  avoids  it 
by  layine,  they  referred  to  propofals  of  fettling  1500/.  which  is 
iinp<ffibie)  becaufe  it  appears  fhe  never  defired  any  fuch  fettle- 
ment. And  though  he  fays  he  has  figned  that  fettletnent.  It 
doth  not  appear  when  he  did  it ;  and  I  am  very  jealous  he  did  it 
fince  the  amended  bill.  His  anfwer  to  the  charge  of  receiving 
^iacrasiient  in  confirmation  of  his  promife^  is  not  at  all  fatil- 
^*Swy.  He  could  have  no  occafion  to  promife  receiving  the 
^ramenti  but  on  that  account  j  and  though  he  might  receive 

it 
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h  inoomidiaiice  witb  the  cuftom  of  his  church,  vet  that  it  vei^ 
ccmfiftent  widi  hit  hiymg  hold  of  that  fdemn  2&  of  devotioo, 
to  teftify  his  fincerity.  Therefore  let  the  plea  ftand  for  an  Ha- 
fwer. 

Harrifon  virf^  Buckle.    Jb  Cane/ 

If*  legacy  be       A  devifcs  to  his  daughter  looo  /.  payable  at  her  ageof  twenty- 

^viTcd  payable  M^  one  Of  day  of  marriage,  and  1500/.  to  his  fon  payable  at  ~ 

urcft'inTdbe**'"  ^^  *8^  ^^  twcnty-four,  and  a  certain  maintenance  in  the  meait 

mean  time,  and  time ;  and  all  His  real  eftate  he  devifes  to  truftees,  to  raife  by' fide 

the  infant  dies,  or  otherwifc  fufficient  to  difcharge  his  debts  and  legacies,  if  die 

^^!y^^or  P^rfonal  eftate  fhould  fidl  ihort.     A.  dies ;  the  fon  dies  under 

it uamedUtely.  age;  the  daughter  marries  the  defendant,  and  they  join  in  aibit 

in  the  fpiritual  court  againft  the  truftees,  who  are  alfo  esoecutorSr 

for  her  own  legacy  of  lOOo/.  and  as  reprefentadve  of  her 

brother  for  his  1 500  /.  ■  ^ 

.  ^ 
The  executors  exhibit  their  bill  here,  to  ftop  the  proceedings 
'  in  die  fpiritual  court,  and  compel  the  hufband  to  fetde  the  Ieg;acy 
on  the  wife.  The  defendant  infifts  on  his  right  to  die  legacy, 
independant  of  any  fettlement,  he  being  now  in  a  proper  ccwrt 
for  the  recovery  of  it  without  the  afliftance  of  this  court ;.  and 
that  he  is  indtled  to  the  1500/.  immediately,  thbu^  the  foa« 
was  not  to  have  it  till  his  age  of  twen^*four. 

Upon  this  two  queftions  arofe.    i.  Whejther  this  court  eoidd. 
inttrpofe  on  behalf  of  the  wife,  and  fecure  the  legacy  for  a  fet-- 
dement  on  her.   2.  Whedier  the  fon's  legacy  of  i  coo/,  is  vssC 
cxdngui(hed  by  his  death  before  it  became  due.     Or  if  it .  fub-^ 
lifts,  whether  nis  reprefentadve  is  intided  to  it  fooner  than  be-, 
himielf  would  have  been,  if  he  had  lived. 

As  to  diis  laft  point  Mr.  Vimon  faid.  There  had  been  c^Ubs 

both  ways,  but  were  reconcileable  on  this  diftinflioa ;  where 

'  intereft  of  the  legacy  payable  at  a  certain  age' has  been  ghrea 

to  the  in&nt  in  the  mean  dme,  there  the  money  has  been  hdd 

Cjrable  to  the  reprefcnutive  immediately :  but  i^ere  no  intereft 
s  been  given  die  money  was  not  payable  till  the  dme  the  le- 
Stee  would  have  arrived  at  that  age.  The  prefent  cafe,  he 
d,  was  a  fort  of  middle  way  between  bodi :  no  iistereft,  but 
'foine  prefent  advantage,  vi%.  maintenance  is  given. 

Mafter  of  the  rolls.  The  1^00  A  given  is  firft  and  principally 
1)1  charge  on  the  jperfonal  eftate,  and  is  an  abfolute  legacy  out  of 
^  dun :  the  rea)-  eftate  is  only  devifed  in  aid  of  the  perfonai,  nor  is 

it 
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it  to  be  Ibid  direfUy,  but  only  at  the  difcretion  of  his  tniftees 
and  executors,  to  be  diipofed  of  fo  far  as  the  debts  and  legacies 
ihall  require.  As  this  then  is  not  a  dire£t  legacy  out  of  the 
real  eftate,  the  death  of  the  party  before  it  became  payable 
Hull  not  extinguiih  it.  And  this  differs  from  PawUfs  cafe, 
2  Vtn.  366*  where  the  money  was  an  immediate  charge  on  the 
land,  and  to  be  raifcd  out  of  that  without  any  regard  to  the 
phonal  eftate.  I'he  fon's  reprefcnutive  being  thus  intitled, 
die  next  queftion  is  as  to  the  time.  Had  this  1500/.  carried 
intereft  imofiediately  to  the  in^nt,  though  the  time  of  pay- 
nent  of  the  principal  was  deferred,  yet  on  his  death  his  re* 
prefemative  would  have  had  a  right  to  it  immediately :  not 
dut  he  would  have  been  in  a  better  condition  than  the  infant 
VIS,  fince  the  delay  of  payment  was  only  by  way  of  caution, 
but  with  equal  benefit  to  the  legatee.  And  the  executor  is  not 
hut,  becaufe  on  payment  of  the  money  the  intereft  ceafes. 
The  appointment  of  maintenance  is  faid  to  be  equivalent  to 
die  giving  intereft,  but  I  think  not ;  intereft  carries  the  whole 
bendk  of  the  legacy,  but  maintenance  is  fomething  diftindt  and 
•  lodjepeadant  of  it.  It  is  a  decent  provifion  during  minority,  and 
booaded,  not  by  the  profit  of  the  money,  but  the  nec^ffities  of 
hitiiiftenance  and  education. 

As  to  the  wife's  legacy  of  looo  /.  the  bill  Is  of  an  unufual  Where  the  con 
nture.     It  has  indeed  been  the  common  courfe  of  this  courts  |nU  oblige  the 
to  oblige  a  bufband  who  comes  hither  in  right  of  his  wife  for  tiewhll^a^ 
1  film  dF  money,  to  make  a  proper  fettlement  on  her,   before  for  of  the  wife 
it  is  given  him  j  and  that,  not  only  in  the  cafe  of  truft  mo-  *P"°  '**'• 
Jicj,  which  can  be  recovered  no  where  elfe,  but  in  the  cafe  of 
-icgicies  too.     Though  I  muft  fay,  had  this  been  res  Integra^  I 
ioould  be  very  cautious,  how  I  went  fo  far  as  legacies,  becaufe 
there  is   a  proper  court  elfewhere  for  the  recovery  of  them : 
they  originally  belonged  to  the  fpiritual  court  only,  and  the  fole 
ground  of  this   court's  intermeddling  is,  the   difcovery  of  th^ 
tcftator's  perfonal  eftale.     But  the  prefent  cafe  is  different :  the 
perfons  liable  to  pay  the  legacies  are  plainiifFs  here,  and  not 
the  hufband ;    and  whether  they  would  not  have  been  fafe  in 
faying  the  legacy,  if  they  had  fuffered  the  fpiritual  court  to  go 
on  to  fentence,  I  will  not  fay. 

T^is  ieems  to  have  fomething  of  the  nature  of  an  interplead!* 
ing  bill,  wherein  the  executors  call  upon  the  hufband  and  wife 
to  interplead    concerning   their   feveral  rights :     the  hufband 
to  the  money  abfolutely,  and  the  wife  to  a  proper  proyifion 
to  be  fecured  for  herfelf.     And  then  it  will  be  like   the  com- 
mon cafe  of  a  hufband's  coming  into  this  court  to  have  a  legacy 
againft  his  wife.     And  I  have  obferved   a  ftrong  inclination  in 
Lord  dwfir^i  time,  to  do  right  to  the  wife.    5ince  legatary 

cayft^ 
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QfiPfin  art  now  become  part  of  the  jurifdiftion  of  this  courts  I 
think  this  is  fit  to  be  confidered.  The  wife  is  not  hcvtf 
therefore  let  her  attend,  to  acquaint  us  what  provifion  fl^  i^ 
willing  to  accept. 


A  fubieqnent 
title  which  it 
both  legal  and 
equitable^  de- 
ftroyt  a  prior 
title  in  equity 
only* 


Hagfhaw  vir/us  Yates.    In  Cane*. 

• 

PER  Parker  Lord  Chancellor.  Where  a  legal  eftate  and 
equitv  meet  in  the  fame  perfon,  they  (hall  deftroy  a  prior 
title  which  is  only  equitable.  And  where  the  inheritance  <rf 
lands  mortgaged  for  a  term  is  conveyed  by  a  defeafible  but^ 
equit  vMe  title,  and  afterwards  conveyed  to  another  bv  a  legal 
and  equitable  title  ;  the  latter  fhall  have  the  benefit  of  tbr 
equity  of  redemption. 


1  Vem*  764* 
I  p.  Will.  Rep. 
496. 

"Bond  to  refund 
part  of  portion, 
fet  afide. 
Prec  in  Chanc. 

5*5- 

10  Mod.  435. 


Turton  verfus  Benfon.    In  Canc\ 

THE  bill  was  to  be  relieved  againft  a  bond  obtained'  3^ 
fraud  of  a  marriage  fettlement  :  and  the  cafe  was  thtia.^ 
The  plaintiiF  being  a  young  man  in  17 10  made  his  addrefles 
to  one  Mrs.  Benfon :  the  plaintifPs  mother  and  nncle  were 
concerned  in  tranfa^ing  it  for  him,  and  on  29  yuntj  171O9 
marriage  articles  were  executed,  whereby  Mr.  Benfinw2S  to-gm 
3Q00A  as  a  portion  with  his  daughter,  and  Mrs.  TsntMrwast^ 
part  with  300  /.  per  annum  out  of  her  jointure,  to  make  a  fettfe^ 
ment  on  the  marriage :  but  fecretly,  without  the  privitv  of  A^ 
mother  or  uncle,  the  phtintiff  gave  a  bond  to  refund  looo/. 
part  of  the  portion,  to  Benfon  at  the  end  of  feven  years  ;  and 
foon  after,  the  marriage  tookefFed.  In  17 13  Benfm  depofited 
diis  bond  in  the  hands  of  Sir  Theodore  Janffen  as  a  fecurityfera 
debt,  but  made  no  aAual  affignment.  In  17 14  Benfon  died^ 
and  his  wife  the  defendant  took  out  adminiftration ;  but  his  debts 
being  beyond  the  value  of  his  eftate,  the  creditors  came  to  aa 
agreement  amongft  themfelves  and  with  her,  whereby  Sir 
Yheodore*%  whole  debt  was  to  be  paid,  and  all  Benfon*s  ethStM 
to  be  turned  into  money,  and  divided  amongft  the  reft  of  the 
^editors,  and  die  plaintiff^s  bond,  and  all  the  debts  to  be  got 
in  by  the  adminiftratrix  :  and  creditors  on  fimplc  contraft  t6 
be  in  equal  degree  with  thofe  on  fpecialties.  During  ^is 
tran(a£Hon  one  of  the  chief  creditors  acquainted  the  plaintiff 
With  their  defigns,  and  that  his  bond  was  to  be  affigned  to  them : 
triio  anfwered,  that  if  Mrs.  Benfon  was  to  have  the  benefit  of  it^ 
kfc  wcAild  never  pay  it  j  but  if  they  were,  he  would  not  difpute  k 
wirii  dletn.  In  this  condition  the  bond  ftood  in  17 15,  when  the 
plaintiiF  brought  his  bill  againft  the  adminiftratrix  to  have  it 
delivered  up.  When  that  caufe  was  at  hearing,  the  cre- 
ditors bring  a  bill  againft  the  plaintiff  and  adminiftradx  tO 
4ifeofer  xoUufion.     Both  caufes  came  on  before  the  Mafter 

of 


Michaelmas  Term  6  Geo.  241 

fit  the  RollS)  who  decreed  for  Mr.  Turtony  and  now  they  came 
hy  appeal  before  the  Chancellor. 

The  queftions  were,  whether  this  bond  was  void  in  its  ori- 
ginal creation  $  and  if  fo,  whether  it  has  not  been  fmce  made 
good  by  fome  fubfequent  matter,  either  by  its  being  transferred 
fitf  fome  valuable  confideration,  or  by  the  promife  of  the  plain- 
not  to  difpute  it. 


Ai  to  the  firft,  it  was  faid  by  the  counfel  for  the  plaintiff, 
tint  it  was  a  fort  of  firft  principle,  and  fettled  rule  in  this 
court,  to  make  void  all  contrads  of  this  nature,  whereby  mar- 
nge  articles,  fettled  by  the  confent  of  all  parties  concerned,  are 
aay  ways  defeated  by  the  private  agreements  of  fome  of  them. 
Andfeveral  cafes  were  cited,  to  eftablifh  this  rule.  Salt,  156. 
where  it  was  laid  down  as  a  rule,  that  a  fon  without  the  privity 
of  die  father,  or  parent  treating  the  match,  gives  bond  to  re- 
fund part  of  the  portion,  it  is  void.     Uid,  158. 

Sr  R.  Raymond  cited  Redman  v.  Redman  in  16859  in  this  i  Vera.  34S. 
couty  where  on  a,  treaty  of  marriage  the  friends  of  the  lady  in- 
filed  00  the  hufband's  difcharging  all  his  debts  before  the  mar- 
riage. There  was  one  bond  which  his  brother  agreed  to  pay 
far  kim^  but  underhand  with  the  privity  of  the  lady,  who  was 
s&aid  of  lofing  the  match,  took  a  counter  fecurity  of  the  huf- 
baadj  and  the  marriage  took  efFedl.  Afterwards  the  brother 
paid  die  money  on  the  bond,  the  hufband  died,  and  he  fued 
Ac  counter  fecurity  againft  the  widow,  who  had  taken  admi- 
uftration.  She  brought  her  bill,  and,  though  privy  to  the  fraud, 
was  relieved ;  becaufe  it  was  done  originally  to  defeat  a  mar- 
riage agreement. 

So  in  the  cafe  of  Gale  v.  Lindo.  On  a  treaty  of  marriage  *  Vera.  475. 
Ae  fiMtune  of  the  young  woman  not  being  fuf&cient  for  the 
Mand,  (he  prevails  on  her  brother  to  make  up  the  deficiency 
^  I  bond  of  his  }  but  privately  agrees  with  him,  that  no  ufe 
ftoidd  be  made  of  it.  They  were  married  accordingly ;  and 
Aehttfinnd  dying,  (he  took  out  adminiflration,  and  put  the 
bond  in  fuit :  the  brpther  fues  here  for  relief,  but  denied  becaufe 
Ae  agreement  was  fraudulent. 

&fr.  FiTMn  quoted  the  following  cafes  to  the  fame  purpofc* 

JLamlij  V.  Hamondj  Mich.  17 14,    a  mother  for  the  advance-  aVerji.  466, 

bieot  of  her  fon  in  marriage  agreed  to  part  with  her  jointure ;  ^^* 

the  fim  at  the  fame  time  had  a  leafehold  eftate  of  his  own,  wlucb 

be  privately  contracted  to  ailign  over  to  her  in  confideration  of 

what  (he  was   to  fettle  upon  him :  after  the  marriage  the  fon 

died,  and  his  reprcfcntativc  recovered  this  leafehold  cilatc  out 

Vot.  I.  R  of 
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of  her  hinds  by  a  docree  of  this  court,  becaufe  there  was  fid 
mention  made  of  that  alignment  on  the  marriage  treaty. 

I  Vcrn.  240.  ^  P^fon  V.  Bladwell^  g  March  1694,  Mr.  SladtviU^  on  the  mar- 
riage of  his  nephew  Teherton  Peyhn  with  the  daughter  of  Sit 
yobn  Roberts^  agreed  to  fettle  an  eftate  of  200/.  per  drtnum  on 
them  for  a  jointure,  and  after  his  death  to  fettle  a  further  ef- 
tate of  100/.  per  annum  on  him  and  his  heirs.  After  the  mar- 
|-iage  it  was  difcovered,  that  there  was  a  private  agreement  be- 
tween him  and  hrs  nephew,  that  he  (hould  demife  the  firft  et 
tate  back  again  to  B/adwcll  at  156/.  per  annum  rent ;  and  as  fc 
ihe  reverfionary  eftate,  that  he  moulcf  releafe  that :  and  t\ith  &- 
mife  and  releafe  were  executed  accordingly  :  after  the  ncphewl 
death  his  wife  and  Sir  jfohn  Roberts  fue  in  this  court  to  fir 
afide  this-^rrivata^reeracnt,  alld  had  a  decree,  whereby  Blad" 
iwell  VTTis  to  account  ifor^e  profits  of  the  eftate  in  poil^ffion  a. 
the  rate  of  20b/.  per  ami  urn  from  the  time  of  the  demife,  am 
to  fettle  the  other  eftate  of  100/.  per  annum  ort  the  heirs  a 
Peyton  J  to  commence  after  his  own  death.  Sloan  w  Fowler 
On  the  marriage  of  Fo^.uler's  fon  with  Sloan's  daughter,  Fovdr 
by  articles  was  to  make  a  fettlemeilt,  and  to  have  the  porii^: 
to  himfelf ;  but  he  told  his  fon,  the  portion  was  not  fufficien 
to  pay  younger  children's  fortunes,  and  fo  got  a  bond  froin  &■ 
fen  for  a  fum  of  money  beyond  the  wife's  fortune  :  this  bofli 
came  afterwards  into  the  court  of  Chancery,  jlnd  was  fct  aflda 
becaufe  it  was  taken  without  the  privity  of  the  wife^s  relation. 

A«5  to  the  fecond  queftlon,  whether  the  creditors  as  purcHaic: 
of  this  bond  for  a  valuable  confidetation  are  not  in  a  bett= 
Condition  than  BcPijon  was. 

For  the  plaintiff  It  was  faid,  here  was  really  no  aiiignme  - 
at  all  j  it  was  only  depofited  in  Sir  Tbeodore\  hands  as  a  fecuiiff: 
but  not  defigned  to  transfer  the  intereft  :  or  if  there  had  been  i? 
aflignment,  that  gives  no  property  or  right,  a  bond  being  . 
choje  in  action  not  being  a/fignablc  but  in  Equity,  ancl  then  jj 
muft  be  attended  in  the  afllgnee's  hands  with  all  the  circum- 
ftances  of  equity  with  which  the  firft  obligee  held  it.  If  tKerc< 
fore  it  was  void  in  equity  in  its  original  cri-ation,  it  cannot  Vi 
made  good  by  any  equitable  conveyance  :  the  creditors  cail  have 
no  better  right  than  Ber.fon  had :  their  right  is  only  to  his  ef- 
tate, which  if  he'poflcfled  unlawfully,  can  be  no  better  in  theii 
hands.  So  it  is  in  the  cafe  of  bankrupts.  Creditors  under  thi 
'  affignment  ftiall  have  no  better  right  to  the  effects  than  thi 
2 Vcrn. 564-       bankrupt  himfelf  had.     Taylor  v.  IVheeler,     PlaihlifF  had* ten 

money  on  a  copyhold  eftate,  and  a  furrender  was  made  accord 
itigly :  by  the  cuftom  of  the  manor  furrcnders  are  void  unlei 
prcfented  in  a  year,  and  this  furrender  was  neglcdled  to  b?  ^tt 

'    fcnted 
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^nted:  afterwards,  and  before  the  money  was  paid,  IVhteUr 
^lic  debtor  became  bankrupt,  and  a  commiflion  was  taken  out, 
^nd  this  copvhold  inttr  alia  ailigned  :  the  affignees  get  admit- 
tance, and  the  mortgagee  fues  here  for  relief:  they  urge  in 
favour  of  the  aiEgnees,  that  this  copyhold  continued  in  the 
^Makrupt  till  his  bankruptcy :  the  only  thing  that  ftuck  with 
Xord  Cowper  was,  that  the  plaintiff  by  his  fufFering  him  to 
continue  in  pofleffion,  and  not  prefenting  the  furrender  by 
^ich  the  mortgage  might  have  been  difcovered,  induced 
odicrs  on  the  credit  of  that  eftate  to  truft  him,  and  now  the 
afignees  have  both  law  and  equity  of  their  fide  \  but  yet  the 
pbintiff  was  relieved  on  that  maxim,  that  the  creditors  ihall  be 
io  ao  ketter  condition  than  die  bankrupt  himfelf  was. 

And  in  thefe  cafes  where  fraud  has  been  purged  by  a  legal 
conveyance  on  valuable  confideration  without  notice,  yet  the 
perfons  that  conveyed  with  notice  of  tjie  fraud  have  been  oblig- 
ed to  make  it  good.     In  the  cafe  of  Ferrers  v.  Cherry j  Chetry  » Vern.  38X. 
having  notice  of  a  fettlement  wherein   the  father   was  only 
toaint  for  life  in  equity,  accepts  a  conveyance   in   fee  from 
Utty    and    afterwards  fold  it  to    purchafers  without   notice : 
<a  a  bin  by  the  (on  for  relief,  the  purchafers  having  law  and 
Cfity  on  their  fide,  had  no  decree  againft  them,  but  the  c»urt 
iveac  fo  far  as  to  order  Qjerry  to  anfwer  for  the  fraud.     An-  . 
«Aer  cafe  was  Bwey  v.  Smith.     Truftees  had  fold  without  no-  i  Vcn.  60. 
tice  of  the  truft  in  thepurchafer ;  he  levied  a  fine,  and  non- 
dan  for  five  years  :  fixteen  years  after,  the  truftees  purchafe 
kck  this  eftate  for  a  valuable  confideration :  this  appeared  to 
te  court   on  a   bill  by  the  cejiuy  que  trujl  \  and  though  the 
feuid  was  purged,  yet  the  court   decreed   the   eftate   became 
spin  chargeable  in  their  hands,  and  the  lands  were  decreed 
to  the  plaintiff  accordingly. 

As  to  the  plaintifPs  promife,  it  was  faid  to  be  rather  acom- 
^ment  than  a  promife :  or  if  it  was  one,  yet  there  was  no 
Qnfideration  for  it. 

For  the  defendant  Serjeant  Chefljyre  and  Mr.  Taltef^  could 
aotdifpute  the  general  rule  of  difcharging  contra  As  made  in 
famd  qI  nuuriage-fettlcments  ;  but  faid  the  plaintiff  ought  not 
to  come  here,  becaufe  himfelf  was  not  only  not  defrauded^ 
kot  was  even  a  party  to  the  fraud  againft  the  mother. 

The  fecond  queftion  was  chiefly  infifted  on.  They  faid  the 
original  fraud  was  purged  by  the  fubfequent  conveyance  for 
valuable  confideration,  and  likened  it  to  the  cafe  of  Frodgers 
V.  Langbaniy  i  Sid.  134.  where  agreed  per  curiam.  That  tho* 
a  deed  be  fraudulent  in  its  creation,  and  voidable  by  a  purchafer : 
yet  it  may  be  made  good  by  matter  ^.v  po/l  faSio  *,  as  feoffee 
I7  covin  makes  a  feoffment  for  valuable  confideration,  the 
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fecond  feoSee  has  a  good  title.     So  in  the  cafe  of  Ellis  ^ 
JVarnsy  Cro.  Jac.  32.     In   debt   upon   a  bond,  the  defendar 
pleads  an  ufurious  contrail  l^tween  himfelf  and  one  A,  Ui 

which  he  became  bound  to  the  plaintiiF  for  a  debt  he  owed 

and  which  A.  owed  the  plaintiff';  the  plaintiflF  replies  a  juc 
debt  without  anv  privity  of  the  ufurious  contra£l  between  bL 
and  A,  and  on  demurrer  held  a  good  replication. 


Sarrot  v.  Fielding  in  Lord  Somers*s  time.     Sarrot  was  defii 
by  one  Dod  in  the  country  to  draw  a  bill  for  him  on  his  cor- 
refpondcnt  in  town,  payable  to  Dodd  or  order :  he  did  fo,  but 
infifted  on  the  payment  of  the  money  before  the  delivery  of 
the  bill,  but  by  reafon  of  a  hurry  of  bufuiefs  then  in  the  (hop 
it  was  ncgledled,  and  the  bill  was  fent  to  town  without  the 
plaintiff's  receiving  any  money  for  it :  the  defendant  purchafed 
it,  and  fued  the  plaintiff  at  law :   he  applied  here  for  relief^ 
bccaufc  he  had  never  been  paid  for  it ;  but  Lord  Somen  dif- 
mi/led  the  bill. 

The  promife  of  the  plaintiff  was  faid  not  to  be  nudum  pMC'^ 
tHtUj  becaufe  though  he  gained  nothing  by  it,  yet  the  creditors 
parted  with  fome  of  their  right,  for  they  confented  to  admit 
ftmplc  contra£l  debts  upon  an  equality  with  bond  debts,  and. 
to  pay  Sir  Theodore  his  whole  debt ;  and  a  lofs  on  one  fide  is 
fufficicnt  to  raife  an  ajjumpfit  in  the  eye  of  the  law. 

Lord  Chancellor.  Thefe  private  agreements,  contrary  to  pub- 
lick  tranfaiSioas,  have  been  always  difcouragcd  by  this  court,  • 
even  where  the  parties  have  come  to  be  cafed  againft  their  own 
agreement.  And  this  is  (b  far  from  diftinguifhing  the  pre(ent. 
cafe  from  others,  that  it  b  a  circumftance  of  all  the  cafes  that 
have  been  cited,  and  indeed  cannot  he  otherwife,  fince  the 
fcttlements  againft  which  thefe  private  contrails  are  made,  are 
always  for  the  benefit,  of  the 'parties  to  the  marriage.  The 
impojfition  which  the  court  provides  againft  is  not  upon  the 
perfon  that  marries,  but  on  thofe  that  are  concerned  in  con- 
tradling  for  him  \  and  I  think  this  cafe  as  great  a  fraud  as  any 
that  have  been  mentioned. 

.-  • 

TTie  next,  confideration  is,  whether -the  creditors  have  a 
better  cafe  of  it  then  Benfon.  And  firft  it  is  clear,  that  any 
afntrnineiit  of  Betifm  could  not  have  mended  it ;  tbat  would  be. 
to  deltroy  all  the  pov/cr  and  care  of  the  court  in  cafes  of  this 
natiu'e  at  once,  for  it  is  tiien  but  to  aftlgn  over,  and  nothing 
can  reach  it.  But  ho  cannot  properly  aHign  a  bond  nor  the^ 
penalty  of  it  :  the  fenfe  and  meaning  of  luch  afiignmcnt  isy 
that  the  afTignce  fliall  have  all  die  benefit,  which  tlie  ailignor 
would  have  of  it,  in  equity.  Suppofe  a  perfon  aiSgtis  a  bond 
ijiat.  is  paid^  can  the  a/iignee  take  advantage  of  that  bondf 

But* 
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lilt  Indeed  in  this  caTe  here  is  no  alignment,  nor  any^'thisg 
ike  it. 

But  in  the  next  place,  though  the  party  doing  the  fraud  cannot 

lake  the   bond  better ;    it  is  another   conlideration  whether 

le  party  injured  cannot  amend  it.     And  I  think  he  may  as 

IT  as  the  conHdcration  of  it  goes  ;  for  the  bond  is  not  abfoiute- 

^  void;  and  though  the   mother  is   the  p'Tfon  injured,  yet  if 

le  ion  independent  of  the  marriage  will  afterwards  give  a  new 

ond  for  it,  I  think  it  will  {land  good  againft  him.     But  there 

I  nothing  of  that  nature  in  the  prefent  cafe  :  there  is  no  af* 

ignment  to  the  creditors.     The  compofition  and  agreement 

moi^ft  the  creditors  is  beneficial  to  them,  without  any  con- 

Ueiation  of  this  bond.     I'he  plaintifPs  promife  infifted  on  was 

nkhout  any  conlideration  at  ail :  it  does  not  appear  that  it  in* 

faced  die  agreement,  or  any  thing  was  done  on  it,  but  what 

would  have  been  done  without  it.     Creditors  are  indeed  inti- 

ded  to  £ivour,  but  it  is  only  with  regard  to  the  debtor's  eftate, 

vA  not  other  peoples.     I  think  the  decree  of  the  Mafter  of  the 

Rflb  is  right,  and  ought  to  be  affirmed,  and  a  perpetual  in- 

jvafibn  go  as  to  the  bond. 


South  veffus  Jones. 
Intr.  Hil.    5  Geo.  rot.  396. 

THE  plaintiff  declares,  that  he  being  occupier  of  certain  Parfon  not  nh. 
lands  in  Downham^  20th  ol  Auguft  cut  down  his  grafs  and  Jl^fJ^  ^*  ^^^^ 
tlnrided  it  into  cocks,  and  the  fame  day  gave  notice  to  the  de-  the  day  it  is  cut, 
fcnibot,  who  was  reftor,  to  come  and  carry  away  his  tithes,  *»"t  »n«y  ^^ t  it 
wfcich  he  has  not  done,  fer  quod  he  loft  the  ufe  of  that  part  ^ij^ro  m?kc 
•Wch  was  und^  the  cocks,  from  the  faid  20th  oi  Auguji  to  it  into  ha), 
tite  loth  of  December  following.     The  defendant  pleads,   that 
fcr  all  that  time  the  clofc  where,  iffc.  was  furrounded  .with 
Pitches  ;   and  that  the  ditches,  ways  and  paffages  were  fo  filled 
with  water,  that  he  could  not  carry  off  his  tithes.     The  plain- 
tiff replies,  that  the   ditches,  ways  and  paffages  were  not  fo ; 
lad  the  defendant  demurs. 

Bmlifro  dcferjente.  The  declaration  is  ill,  in  demanding 
ftore  damages  than  the  plaintiff"  ought  to  go  for  ;  he  demands 
ftom  the  time  of  mowing,  whereas  the  parfon  is  not  obliged 
to  carry  it  away  then,  but  it  muft  lie  till  the  parifhioner  has 
nude  it  into  hay.  i  Rail,  Abr,  643.  X.  i  RolL  Rep,  420,  177. 
Wc  arc  not  after  a  verdidl,  where  this  might  be  helped  by  a 
eleafe,  but  on  a  demurrer.  So  non  conf.at  the  plaintiff*  will  re- 
aUe* 

R  3  2.  The 
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2«  The  replication  is  ill  in  offering  to  put  Ae  whde  tiixme 
in  iflue,  and  though  we  plead  to  the  whole,  as  we  were  pbli^i 
ed,  yet  the  fault  is  in  them. 


J;.  The  replication  is  in  the  copulative,  ditches,  ways 
ages,  when  it  (houid  have  been  in  the  disjundive.     2  SauMd% 
^05.     3  Keb,  i6z. 

C.  J.  The  declaration  is  ill,  for  it  (houId  have  {hewn  when  h 
was  made  into  hay,  and  dated  the  wrong  from  thence :  die  tc^ 
plication  is  well  enough  in  the  copulative,  becaufe  the  plea  it 
one  entire  matter  of  excufe,  and  the  defendant  relies  on  ditf 
whole,  and  not  on  each  particular's  being  impaflable,  Etptt 
P9%vys  J.  The  defendant  has  not  denied  the  wrong  ^ich  tiw 
plaintiff  has  laid,  but  takes  upon  him  to  excufe  the  whole.  A 
ptr  Eyre  J.  Suppofe  the  tenant  will  not  make  it  into  bay,  t]ie 
parfon  has  no  remedy  to  compel  him,  but  he  may  do  it  him** 
felf,  which  it  appears  he  has  had  time  enough  for.  FgrteCmi  ]• 
The  iffue  is  well  offered,  for  the  paffages  being  over  the  ditck^ 
(as  they  muft  be,  becaufe  it  is  faid  the  clofe  was  furrounM) 
it  was  proper  to  put  it  in  the  copulative.  The  time  laid  in  <k-^ 
clarations  is  for  the  moft  part  immaterial,  and  in  trefpafs  it  is 
fufficient  jf  part  of  the  time  be  according  to  law,  becaufe  diejiuj 
may  apportion  it,  or  the  party  releafe  it :  it  is  plain  here  is 
^  wrong  for  fome  part  of  the  time,  and  I  believe  the  precedents  I 
will  warrant  this  declaration*     Htarn  725.     i  Brown,  69,  JO^ 

ulterlus. 

% 

Chejhyre  Serjeant  pro  difendente.  If  the  parfon  is  hindredbj* 
the  a^  of  God,  or  the  party,  from  taking  his  tithes  ;  it  is  ao  ea*< 
cufe.  I  RoU.  Abr.  109.  ph  37,  Though  our  plea  is  double,  ydl^ 
it  is  a  principle  in  pleading,  that  if  the  other  docs  not  demur^hl^ 
muft  aniwer  the  whole  plea.  Our  plea  amounts  to  this.  Thif 
way,  fays  he,  to  the  clofe  was  very  bad,  and  if  I  could  havc# 
got  through  it,  yet  when  I  c<ime  to  the  clofe,  it  was  fo  encom-^ 
pafTed  with  ditches,  and  thofe  filled  with  water,  that  I  couUt 
not  have  got  over.  The  replication  puts  us  to  prove  boch^ 
when  either  is  an  excufe,  and  therefore  it  is  b2^d,     i  ^auni.  2689 

The  declaration  likevrife  is  ill,  bec?iufe  the  defendant  cannotT 
|>e  guilty  as  to  all  the  time  ;  for  the  court  will  take  notice,  that;, 
it  is  impoiliblc  to  make  the  grafs  into  hay  the  fame  day  it  i^ 
cut :  and  the  parfon  has  of  common  right  time  to  have  it  road^ 
jnto  hay.  If  a  man  referves  a  rofc,  the  court  fo  far  rei 
the  o^-dor  Pf  nature,  as  not  tp  i?i^e  him  pay  it  in  winter. 


JZmos 
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^jc  contra.  The  plea  is  not  double,  but  the  defendant  re- 
>on  it  as  making  one  entire  excufe,  and  therefore  we  have 
ly  travcrfcd  the  words  of  it  in  our  replication. 

to  the  declaration,  it  is  weU  enough,  for  the  meafure  X)i 
mages  is  not  how  long  the  cocks  remained  after  thev  were 
►ut  after  a  jeafonable  time  to  remove  them  ;  as  in  an 
for  beating  his  fervant,  per  quod  fervitium  amtfit^  the 
of  the  fervant  is  not  the  meafure  of  th«  damages,  but  it 
lofs  of  fervice  which-  the  mafter  recovef s  for  \  and  what 
afonable  time  in  this  cafe,  is  matter  of  evidence,  and 
>e  left  to  a  jury. 

if  we  do  gbfof'Cbo  rtuch,  they' arc  not  proper  to  make 
je^on,  till  they  fee  whether  we  take  damages  for  an 
3er  time ;  for  as  part  of  this  time  is  well  alleged,  the 
lay  fever  the  time,  and  give  damages  accordingly. 

* 

....  •    « 

rfs  J.  hetS  with  the  plaintifr.  Et  per  Eyre  J.  The  plea 
double,  for  the  firfl;  pait  \%  only  inducement,  but  tkie  git 
s  t|ie  lUtcbes  being  filled,  witji  watery  fo  the  replication 
ig  Ui^  plea  is  right.  It  is  certiiin  the  defendaht  lef  his 
Oe  too  long,  and  that  is  %  damage  to  the  pariihU^ner. 
fitimiamio  is  laid  in  treipafs,  the  jury  may  ^ive  damages 
liV^  df  lilt  dme  only. 

fe/cuej.  The  replication  is  well  enough,  for  the  fubftancc 
f)^  is  bot  one  fa&.  That  be  cofilfl  not  cornet  his  tithes ; 
I  the  reft  is  only  matter  of  circumftarice.  We  cannot 
what  is  a  reafonable  time,  becaufe  of  the  accidents  of 
md  weather,  but  that  is  to  be  left  to  a  jury ;  and  if  the 
fThad  gone  only  from  three  or  four  days  after  the  cutting, 
ot  fee  how  that  could  have  mended  the  cafe  upon  a  de« 
•.     ywUcium  pro  querenie. 
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6  Georgii  Regis.     In  B.  R. 


Sir  John  Pratt,  Knt.  Lord  Chief  Juftice. 
Sir  Littleton  Powys,  Knt. 
Sir  Robert  Eyre,  Knt.  S^yullices. 

Sir  John  Fortefcue 
Nicholas    Lechmere^  E/juire,  Attorney  Ge* 
neral. 

Sir  William  Thomfon,    Knt.    Solicitor  Ge^ 
neral. 


Ml  Powys,  Knt.       1 
Eyre,  Knt.  [jHfii^ 

3r  tefcue  Aland,  Knt.  J 


Whitehead  verfus  Barber. 


Kodcc  of  trial  JDER  curiam:  Upon  conference  with  the  other  courts  they 
to  a  turnkey,  J^  and  wc  are  of  opinion,  that  within  the  reafon  of  4  C!f  5. 
S**f"  w,  j^M.  '^^  ^  ^'  ^«  21,  which  appoints,  that  the  delivery  of  a,de- 
c«  ai.     *       *  claration  againft  a  prifoner  to  the  gaoler  (hall  be  good,  a  no^ 

tice  of  trial  to  him  is  good  aifo,  though  the  defendant  has 

attorney  in  one  cafe  and  not  in  the  other. 


Pierce   " 
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Pierce  verfus  Hopper. 
Int.  Pafch*  5  Geo.     InB.  R.  rot.   187. 

DEdaration  fur  attachment   in  prohibition,    wherein    the  ConftmaSon  < 
jdaintifF  fets  forth,  that  before  the  making  of  the  ftatute  **^^*.'J^*'*" 
3  Ge§.  intided,  An  aSlfor  the  better  regulating  rf  pilots  for  con^  Jhips!^    **^ 
during  of  fhifs  and  vtffehfrom   Dover,  Deal,  and  the  ifU  ^3G^o.x.c  j 
Thanct  up  the  rivers  of  Tnames  and  Med  way,  he  was  pub- 
lickly  examined  by  the  elder  and  more  experienced  members  of 
the  fociety  of  pilots  of  Trinity-houfe  touching  his  (kill  and  ex- 
^lerience  in  the  piloting  of  (hips,  and  being  upon  fuch  his  ex- 
amination  approved  of,  he  was   admitted  a   member  of  that 
fociety,  and  was  afterwards  confirmed  accordingly.     That  after 
making  the  ftatute  he  was   a  fecond  time  examined,  admitted 
and  confirmed,   and  that,   according  to  the  dire(!^ion  of  that 
ftatute,    his    name,    age,    and  place  of  abode  were  put  in- 
to *  the  lift   and    hung  up  at  the    cuftom-houfes  in   London 
and  Dovery  by  virtue  whereof  he  then  became   and  has  ever 
fince  continued  a  member  of  diat   fociety,  and  as  fuch  ought 
to  enjoy  the  privilege  and  profits  which  every  member  is  in- 
tided  to.     That  the  expofition  of  all  flatutes,  the  placing  and 
displacing  of  officers,  matters  of  freehold  and  all  other  matters 
armng  mthin  the  body  of  the  county,  whether  by  land  or  by 
water,  belong  to  the  king's  courts  of  record,  and  not  to  the 
courts  of  admiralty,  unlefs  fpecially  provided    for  by  ads  of 
pariiament.     That  the  rivers  of  Tthames  and  Medway  are  both 
iffra  corpus  comitatusy  and    not  within  the  jurifcli£tion  of  the 
court  of  admiralty  of  the  cinque  ports,  but  all  matters  arifing 
out  of  that  jiuifdidion  are  properly  determinable  in  the  king'^ 
courts  of  record.      Notwithftanding  which  the  defendant,  in- 
tending to   prejudice  him,  has  drawn  him  into   plea  in   the 
court  of  admiralty  of  the  cinque  ports  for  a  penalty  or  forfeiture 
of  10/.  and  by  his  libel  fuggefts.  That  time  out  of  mind  there 
has  been  a  ufeful  and  well  regulated  fociety  of  pilots  of  Trinity^ 
houfe  belonging  to  Dover^  Deal^   and  the  ifle  of  Thantt,   who 
bave  had  the  fole  piloting  and  loadmanage  of  fhips  and  veflcls 
up  the  rivers  of  Thames  and  Medway.      I'hat  by  the  rules  and 
wders  of  this  fociety    every    perfon  ought   to    be   examined 
touching  bis  fkill   in  pilotage,    before  his  admiilion  to  be   a 
member,    or   undertaking    to    pilot    any  (hip    or    veflel    up 
the  faid  rivers.       That  by    the  ftatute  3  Geo.   it   is  ena6led, 
*  That   if  any  perfon  fhall  undertake  to    pilot  any  fhip  or 
"  veflel  from  Dover^  Dealj  or  the   ifle  of   Tbanet^  up  the  faid 
"  rivers,  before  he  fhall  be  publickly  examined,  approved,  and 
"  admitted  into  the  faid  fociety,  as  has  been  ufual  in  the  man- 
**  ner  that  has  been  mentioned,  every  fuch  perfon  fhall  for  the 
?*  firft  offence  forfeit  lo  /•  for  the  fecond  20  L    and  for  every 

2  «  other 
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"  other  ofFcnce  40  /.  to  be  fued  for  and  recovered  with  Cofis  of 
*'  fuit  by  any   pcrfon   whatfocvcr,  in  the   coyrt  of  admiralty 
"  of  the  cifique  ports,  if  the  offender  bi!  found  within  the  ju- 
"  rifdiftion,  or  clfc  by  acltoji  of  debt,  bill,  plaint  or  infbrma- 
*'  tion  in  any  of  his  majefty's  courts  of  record,  to  be  diftri- 
**  buted  in  the  manner  which  the  ftatute  direfts,"     That  the 
BOW  plaintiff,    after  making  th^  faid   ftatute    (viz)    13  yufy 
1 7 18,  did  take  upon  him  to  pilot  the  (hip  Stratford  from  Dover 
to  London  up  the  river  of  Thames^  not  leaving  been  iirft  exa<* 
mined  and  admitted  a  member  of  the  faid  fociety,  a$  has  been 
ufual,  by  which  he  forfeited  the  fum  of  10  U    (this  being  the 
firft  offence)  and  becaufe  the   now  [Jaintiff  lived   within  the 
jurifdi£lion    of    the   court  of  admiralty    of  the  cinftu  ports^ 
therefore  the  defendant  caufed  him  to  be  fummoned  into  th6 
£ud  court,  in  order  to  proceed  againft  him  for  recovery  of  the 
penalty.       That  notwithftanding   he  alleged  all  die  matters 
aforefaid  in  his  defence,  yet  the  defendant,  the  further  to  <^- 
prefs  him,  libelled   againft  him   a  fecond  time,  thereby  fug-* 
getting,  that  for  time  immemorial   there  have  been  certain  by- 
laws, cuftoms  and  ufages  made  and  praclifed  in  the  faid  fo- 
ciety, and  that  it  has  beeh  always  ufual  for  every  member  on 
bis  admiifiou  to  take  an  oath  to  obfcrve  and  keepTuch  by- 
laws, cuftoms  and  uiages,  before  made,  or  then  after  tP  pe 
n^e.     That  by  ancient  ufage  it  has  been  cuftomary,  oh  due 
fummons,  to  remove  any  members  adling  contrary  to  the  by- 
laws, cufloms  or  ufages,'  or  breaking  the  aforefaid  09th,  and 
every  perfon  fo  removed  has  been  always  deemed  and  taken 
to  be  in  the  fame  condition,  to  all  intents  and  purpofes,  as  if 
he  had  never  been  admitted  a  member  of  the   fociety.     ^Hiat 
the  now  plaintiff  was  examined,  admitted,  fworn,  confiiined 
and  inliftcd  as  the  .ftatute  direAs.     But  tliat  afterwards  he  of- 
fended againft  the  by-laws,  and  broke  the  cuftoms  and  images 
of  the  faid  fociety,  and  adted  contrary  to  his  oath  :  ^nd  there- 
upon, and  upon  due  fummons  and  proof  of  fuch  offence,  and 
hearing  what  he  had  to  {ay  for  himfelf,  he  was,   according   to 
the  aiicient  ufage,  removed  and  expelled  from  being  a  member 
of  the  faid  fociety,  whereby  he  became  as  if  he  had  been  never 
admitted.     That  after  fuch  removal  he,  (not  having  been  again 
examined,  approved,  and  admitted  into  the  faid  fociety)  3  Au- 
^1^1718,  did  take  upon   him  to  pilot  the  fhip  called  Strata 
ford  from  Dover  to  Lomlon  up  the  river  of  Thames^  againft  the 
form  of  the  ftatute,  per  quod  he  forfeited  the  faid  10  /.     That 
to  this  fecond  allegation  in  the  court  of  admiralty  of  the  cinquf 
ports  the  now  plaintiff  demurred   in  law,    and  put  it  in  thp 
judgment  of  the  court  whether  he  ought  to  be  compelled  tp 
make  any  anfwer  to  it,  ubi  revera  et  in  fa^o  he  fays,  the*  couflt 
of  admiralty  had  no  jurifdiftion  to  proceed  againft  him  for  the 
penalty,    inafmuch  as  heliad  been  once  admitted  and  fworn  fL 
meml^r  as  the  ft::mte  requires,  and* had  alleged  the  fame  in  his 
defence  \  notwithftanding  which  the  defendant  is   proceeding 

againft 
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againft  him  after  a  writ  of  prohibition  delivered.  The  defendant 
as  to  the  contempt  pleads  Not  guilty,  and  fan:  a  confultatioo 
fkmiirs. 

Yorie  pre  deftndente.  Before  I  enter  upon  the  merits  of  thii 
caufe,  I  muft  obferve^  that  as  this  record  ftands,  the  fads  <^ 
our  feveral  allegations  in  the  court  of  admiralty  of  the  tinque 
ports  muft  be  uken  to  be  true  j  for  the  now  plaintiiF  has  by  hit 
demurrer  to  the  fecond  allegation  admitted  the  fsL&y  and  offered 
to  put  it  in  the  judgment  of  the  court,  whether  upon  that  ftate 
of  die  cafe  it  be  fufficient  to  compel  him  to  make  any  anfwer  at 
all  to  it.  There  is  likewife  a  demurrer  to  the  declaration  in  tbi$ 
court,  which  if  the  other  was  out  of  the  cafe  would  have  the 
tune  tSc£k.  Neither  is  the  power  of  removal  to  be  at  all  quef* 
tioBfid,  but  it  muft  be  taken  to  be  a  legal  removal. 

The  main  queftion  in  this  cafe  will  arife  upon  the  firft  claufe 
in  die  a&  of  Parliament,  which  after  reciting  the  great  ufeful-< 
Deb  of  -this  fociety  to  the  publick,  and  the  danger  in  admitting 
fcrfens  to  pilot  ihips,  who  are  not  r.  ambers  of  that  fociety^ 
taafts,  ^  That  if  any  perfon  or  perfons  fliaU»  after  i  Augufl  1 7 1 79 
^  take  upon  him  or  themfelves  to  conduit  or  pilot  any  ihip  or 
^  veffid  by  or  from  Dover^  Deal^  or  the  ifle  of  Thamty  to  any 
^  place  or  places  in  or  upon  the  rivers  of  Thames  and  Midway^ 
'*  before  he  or  they  fliall  be  firft  examined,  as  has  been  ufusd, 
'^  by  the  mafter  and  wardens  of  the  faid  fociety  or  fellowftiip  for 
^  the  time  being,  touching  his  or  their  abilities,  and  fliall  be 
^  approved  and  admitted  into  the  faid  fociety  at  a  court  of 
^  loadmanage  by  the  lord  warden  of  the  cinqiu  ports  or  his 
^  deputy,  and  th^  faid  mafter  and  wardens  for  the  time  being, 
''  every  fuch  perfon  ftiall  forfeit  for  the  firft  offence  10/.  (which 
**  is  the  penal^  we  go  for)  to  be  fued  for  and  recovered  in  the 
*^  court  of  admiralty  of  the  chique  ports,  if  the  oficnder  b^ 
'*  found  within  the  jurifdidion,  or  elfe  in  the  courts  of  fVeft^ 
*^  nuf^er^baUr 

Upon  this  claufe  I  fliall  infift,  that  the  now  plaintiiF  having 
been  legally  removed  from  being  a  member  of  the  fociety,  is 
(ootwithftaxiding  his  former  admiffion}  fuch  a  perfon  as  is  pro-« 
hibited  by  this  aZl  from  piloting  any  fiilps  or  veflels  within  the 
Gmits  that  have  been  mentioned,  and  confequcntly  that  he  hatl^ 
incurred  the  penalty  for  the  firft  offence,  and  being  found  with-* 
in  the  jurifdi^on  of  the  court  of  admiralty  of  the  cinque  portr, 
there  was  fufficient  to  found  the  jurifdidlion  of  that- court  in  the 
fuit  which  we  commenced  there  againft  him,  and  therefore  a 
Confultation  ought  to  go, 

For  this  purpofe  I  fliall  fliew,  that  he  If  both  within  the  words 
M  i{iten(ion  of  th^  (latute, 

As 
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As  to  the  words.  It  will  be  objedcd,  that  the  now  pfaintiff 
£d  not  pilot  this  (hip  before  he  was  admitted  a  member  of  the 
fociety  \  for  there  was  a  previous  admiiHon,  which  is  enough 
to  (krccn  him  from  the  penalty,  though  as  to  any  other  benefit 
he  is  totally  deprived  by  his  expulaon  out  of  the  fociety. 

To  this  I  anfwer.  That  this  is  not  the  proper  conftrudion  of 
thofe  words ;  the  plain  and  natural  import  of  which  I  take  tobe, 
that  all  perfons  (ball  be  excluded,  who  are  not,  at  the  time  of  pilot- 
ing any  (hip,  members  of  that  fociety.  It  may  not  be  improper  to 
obferve,that  by  the  preamble  of  this  ad,  the  members  of  the  fo- 
ciety are  defcribed  to  be  perfons  who  have  been  publickly  exa- 
mined touching  their  fkill  and  abilities  in  pilotage  before  their 
admiffion.  It  takes  notice  of  the  many  and  great  advantages  of 
the  fellowfliip  as  a  fellowihip,  and  the  good  orders  and  regula- 
tions the  fellowfhip  is  under ;  and  therefore  it  is  confiderable, 
whether  the  enading  claufe,  which  prohibits  all  perfons  before 
their  admiffion  from  ading  as  pilots,  (hall  not  be  taken  to  be 
only  a  large  defcription  of  a  member  of  the  fociety,  by  fpecify- 
sng  the  particulars  that  make  up  and  conftitute  a  member.  Toe 
preamble  fays,  ^'  That  all  members  have  been  examined^  and 
^  then  approved  and  admitted.'*  The  enacting  part  prohibits 
aU  perfons  not  examined,  approved  and  admitted ;  that  is,  all 
perfons  who  are  not  members  of  that  fociety ;  for  this  muft  be 
underftood  of  an  approbation  and  admiffion  fubfifting  and  in 
force,  fuch  as  are  valid  at  the  time  the  party  exercifes  the  bufi- 
nefs  of  a  pilot,  and  not  fuch  as  have  been  made  void  and  done 
away  by  a  fubfequent  removal ;  for  how  can  it  be  faid  that  any 
perfon  ftands  approved  by  this  fociety  as  a  pilot,  who  is  fo  fiur 
difapproved  that  he  has  been  turned  out. 

And  this  is  further  explained  by  the  provifo  which  follows^ 
and  excufes  perfons  who  undertake  the  pilotage  of  (hips,  when 
no  one  of  the  faid  fociety  or  fellowfhip  Ihall  be  ready  to  condud 
and  pilot  the  fame.  So  again,  it  provides,  that  all  maflers  of 
fhips  fball  have  liberty  to  make  choice  of  fuch  pilot  .of  the  faid 
fociety  or  fellowfhip,  as  he  fhall  think  fit  \  and  no  perfon  jhall 
continue  in  the  faid  fociety  or  fellowfhip,  who  fhall  not  com- 
ply with  the  directions  of  the  flatute  in  what  is  there  men- 
tioned. So  that  every  claufe  being  tied  up  to  the  being  of  the 
fociety  or  fellowfhip,  makes  it  evidently  appear,  that  whoever 
undertakes  to  pilot  any  fhip,  mufl  be  at  that  time  a  member 
of  the  fociety,  or  elfe  that  he  fhall  incur  the  penalties. 

This  I  take  to  be  the  plain  meaning  of  the  words ;  but  even 
the  intention  of  the  a£t  goes  to  this  cafe :  That  a  perfon  once 

admitted. 
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* 

admitted,  and  afterwards  removed,  was  as  fully  intended  to>  be 
excluded  from  the  pilotage  of  (hips,  as  any  odier  pcrfon  who 
Jiad  never  been  admitted  at  all.  But  that  what  I  fhaU  offer  upon 
this  bead  may  the  better  have  its  weight,  I  (hall  firft  obviate 
an  obje^on  or  two  which  may  be  made* 

It  may  be  obje£led,  that  this  is  a  penal  ftatute,  and  that 
-penal  ftatutes  are  not  to  be  taken  by  intendment ;  and  therefore 
the  plaindfF  not  being  within  the  words,  (hall  never  be  expofed 
to  iiikat  may  be  argued  to  be  the  intent  of  the  ftatute. 

I  muft  admit  this  to  be  the  general  rule  of  conftruAion  of 

penal  ftatutes ;  but  then  it  is  under  certain  limitations  and  re- 

ftridions,  and  many  cafes  there  are  which  break  in  upon  it. 

For  there  is  an  higher  rule  of  conftru£lion  than  this,  and  that 

is,  diat  all  ftatutes  which  are  made  pro  bono  publico  fhall  be  ex- 

]Nwnded  in  fuch  a  manner,  that  they  may  as  far  as  poi&ble 

attiin  their  end.     That  this  ftatute  is  a  law  made  pro  bono  pub^ 

&•,  I  believe  will  not  be  difputed.     The  nature  of  the  thing 

^eaks  it,  and  the  ftatute  itfelf  takes  notice  of  the  many  and  . 

pat  advantages  of  the /aid  fociety  or  fellowjhip  to  the  publick.     In 

M^dalen  college  cafe   it  is  faid  to  be  the  office  of  judges,  to  u  Co.  71.  b. 

make  fuch  a  conftrudion,   as  will  redrefs  the  mifchief,    and 

adfance  the  remedy,  and  to  fupprefs  all  evafkons  which  may  be 

made  in  order  to  continue  the  mifchief;  that  the  law  will  never 

bjrany  conftru£tion  advance  a  private  intereft  to  the  deftrudion  of 

the  publick ;  but  on  the  contrary  will  advance  the  publick  intereft 

asEiras  poffible,  though  it  be  to  the  prejudice  of  a  private  one. 

So  likewife  is  3  C?.  7.  ^.    It  would  be  endlefs  to  cite  cafes  where 

penal  fhitutes   have  been  taken  by  intendment,  and  therefore 

1  fhall  only  fingle  out  two,  which  are  ftronger  than  the  cafe  at 

bar,  inafmuch  as  the  penalties  are  far  greater,  and  one  of  them 

extends  even  to  the  life  of  the  offender. 

By  the  ftatute  of  27  Ed.  3.  r,  i.  it  is  provided,  "  That  if  any 
^  perfon  fhould  draw  another  to  the  court  of  Rome  for  a  matter 
**  \riiich  might  be  determined  in  the  king's  courts,  or  to  over- 
^  throw  the  judgments  given  in  fuch  courts,  fuch  perfon  fhould 
"  have  day  by  the  fpacc  of  two  months,  and  if  he  came  not  at 
*'  the  day^  he  fhould  be  put  out  of  the  king's  proteftion." 
Upon  this  ftatute  a  queftion  was  made  in  30  Ed.  3.  11.  ^. 
whether,  if  the  offender  fhould  appear  and  be  convided,  he 
fhould  incur  the  danger  of  a  praemunire  \  and  afterwards  in 
39  Ed,  3.  7.  tf.  it  was  refolved  he  fhould  :  and  yet  that  cafe 
IS  as  much  out  of  the  letter  of  the  ftatute  as  our  cafe  :  and 
many  judgments  have  followed  that  refolution.     44  Ed.  3* 

36.  fl. 

The 
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The  other  cafe  I  Ihall  mention  is  in  2  iZ«  3.  lO.  a.  wbicf 
was  a  queftion  made  upon  the  8  Hen,  6«  c,  129  which  eiia£b 
**  That  if  record  be  razed  or  ftolen  awsiy,  by  reafon  where^ 
^  any  judgment  is  avoided^  the  offender  (hould  fufi^r  deadi  as  t 
'^  felon  j"  the  razure  in  that  cafe  tended  to  fiipport  the  pro- 
ceedings, and  yet  it  was  refolvcd  to  be  felony* 

Taking  it  therefore,  that  we  are  proper  to  conftme  die  wonli 
6f  this  ftatute  in  this  manner ;  I  fliall  now  proceed  to  fliewi 
that  the  offence  of  the  plaintiff  is  fuch  an  offence,  ti  was  de^ 
figned  to  be  punifhed  in  the  manner  we  are  proceeding  agatnil 
it.  Tlie  ftatute  takes  notice  of  the  good  ndes  and  orders  oi 
the  fociety,  which  tend  fo  mtich  to  the  advantage  of  the  publick  j 
and  by  requiring  every  member  to  be  firft  examined,  their  deiign 
was,  that  no  perfon  Ihould  have  the  pilotage  of  any  Ihip^  wba 
was  not  to  be  under  the  awe,  and  fubjed  to  the  rides  and  or-i 
ders  of  the  fociety  3  left  (as  the  ftatute  takes  notice)  unqualified 
perfons  ihould  undertake  the  pilotage,  whereby  the  (hips  and 
veflels  with  their  cargo  and  mariners  fliould  be  loft.  Ercrj 
pilot  is  likewife  required  to  have  his  name  hung  up  at  the 
cuftom-houfes,  that  the  merchants  and  mafters  of  ihips  may 
know  who  to  apply  to,  and  what  perfons  they  may  iaIUjf 
truft.  But  this  man  at  the  time  of  piloting  this  imp  was 
not  under  the  controul,  or  in  any  degree  fubjed  to  the  rules 
and  orders  of  the  fociety ;  his  name  ought  not  to  be  hung  up  at 
the  cufix>m-houfe,  fo  as  to  be  known  to  the  merchant,  or  aay 
others  who  wanted  the  affiftance  of  a  pilot,  becautb  none  bill; 
the  names  of  members  are  to  be  fo  lifted :  a  perfon  who  had 
never  been  admitted  could  but  be  in  the  fame  condition  ;  he  is 
only  prohibited  from  piloting  of  (hips,  becaufe  he  will  not  be 
under  any  regulation,  which  is  fo  neceftary  for  the  iervice  of 
the  publick. 

To  inforce  this  a  little,  I  would  fubmit,  that  perfons  who  hairc 
betti  legally  removed  from  offices  or  employmeacs,  are  to  be 
confidercd  in  the  leye  of  the  law  to  be  in  the  fame  cafe,  as  if 
they  had  never  been  admitted  into  fuch  offices  or  emplojrments* 
Suppofe  the  by-laws  of  the  city  of  London^  inftead  of  prohibiting 
perfons  nst  being  free  from  excrcifing  a  trade,  had  run,  that  no 
perfon  before  he  was  m^imitted  a  freeman  ftK>uld  fet  up  any  trade; 
a  Coo  sai.  b.  I  ^^c  it  within  the  reafon  of  Jfagoner*^  cafe,  that  fuch  a  per- 
fon after  disfranchifement  would  be  as  much  fubje£l  to  the 
penalties  as  perfons  not  being  fte^  are  upon  the  prefcnt  eftabliflir 
ment.  By  the  a6):  of  uniformity  13  Cff  14  Car.  2*  c.  4. 
«  ^*   14*    >^  IS  provided,    ^'  That  no   perfon  ihall   be  capable 

^^  to  be  admitted  to  any  benefice  or  ecclefiaftical  pro- 
*'  motion,  or  prefume  to  adminifter  the  facrament,  hef$rt 
^^  fuch    time   as   he  fml   be    ordained    priefi^    according     to 

•*  the 
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^  ■  ,  • 

^  die  foxia  of  die  book  of  common  prayer,  under  die  pienalty 
**  of  100/.**     Now  will  any  body  fay,  that  if  a  clergyman  be 
legally  deprived,  yet  becaufe  he  has  been  once  epifcopally  or- 
^ined,  that  therefore  he  may  officiate  wherever  he  pleafes  f 
^o,  that  ordbutdon  is  to  aH  intents  and  purpofes  as  if  it  had 
never  been,  and  die  perfon  liable  to  die  penalty,  or  elfe  this 
would  prove  a  very  vain  providon.     By  the  nth  feSion  of  the 
fame  ftat'ute  every  fchoolmafter  is  prohibited  from  teaching  any 
youth,  bifere  liana  obtained  from  his  rcfpeftive  ordinary,  un- 
der certain  penalties :  now  though  the  bifhop  does  grant  fuch 
a  licence,  yet  it  wiU  not  be  pretended,  but  that  it  is  in  his 
power  to  repeal  it ;  and  fuppofing  he  docs  fo,  muft  this  man 
ftitt  condnue  to  keep  a  fchool }  I  apprehend  he  cannot ;  for  if 
he  may,  the  confequence  of  that  will  be,  that  if  the   bifhop 
upon  any  mifinformati";n  (hould  once  grant  fuch  a  licence  to 
a  peffim  never  fo  unfit,  and  in  whom  he  was  much  deceived  \ 
dut  dieii  diis  perfon  might  go  on  in  teaching  fchool,  and  cor-> 
lupt  our  youth,  when  at  the  fame  time  there  is  an  exprefs  act 
«f  Plurliament,    which  was  made    to    meet  with  and   oppofe 
fo  great  a  mifchief.     In  2  Keh,  538.  where  the  libel  was  for 
teaddng  fchool  afier  licence  repealed,  a  prohibition  was  de- 
nied,    in  our  cafe  may  not  it  happen,  that  a  man  fhall  get  the 
iifod  points  of  examination  fo  well,  as  to  pafs  a  publick  exa- 
mination ;  and  yet  when  he  comes  to  ad  as  a  member  of  the 
fccicty,  he  may  be  found  to  be  ignorant,  or  not  fit  to  be  in- 
tnifted  ?  Tliis  may  be   (and   I  am  afraid  has  often  been)  the 
ftrfe,  and  will  it  then  be  pretended  to  be  reafonable,  that  this 
ptrfim  may  condnue  to  z&  as  a  pilot,  and  ruin  the  merchant 
who  comftiits  his  (hip  to  his  care  ?  I  apprehend  the  reafon  of 
^  thing  tells  us,  that  this  man  ought  to  be  difmifled  from  th« 
(ocicty;  and  if  he  ever  afterwards  concerns  himfelf  in  thebufi- 
ncTs,  he  Jhall  be  fubjed  to  the  fame  penalties  as  in  cafe  he 
M  never  been  once  admitted.   The  fame  reafon  holds  in  both 
^cs,  //  ubi  eft  eadem  ratio,  ibi  idem  jus, 

• 

*  It  will  be  objeded,  that  admitting  this  cafe  to  be  within  the 
intent  of  die  legiftators,  yet  this  is  a  proceeding  in  a  courfe 
<lifferent  from  die  rule  of  the  common  law :  fo  that  though  a  ju* 
rifdidiDn  be  given  them  in  one  matter,  yet  that  may  not  be 
fxtended  by  equity  to  fimilar  cafos. 

This  admits  of  feveral  anfwers.  In  the  firft  place  I  muft 
dbferve,  that  if  it  be  admitted  (as  they  who  argue  in  this  maji- 
iler  muft  admit)  diat  this  cafe  is  in  equal  mifchief,  and  a  Hmi- 
l&r  cafe ;  then  it  is  alfo  admitted,  that  it  is  juil  and  reafon- 
able it  (hould  ftand  within  the  fame  remedy,  if  it  may  be : 
if  one  oflvnce  be  of  as  bad  confequence  as  the  other,  what 
irafon  is  diere  to  favour  one  offender  more  than  the  other  ? 
which  will  unavoidably  be  the  cafe,  if  the  court  of  Admiralty 

of 
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of  the  cinqui  ports  has  no  jurifdi^on  of  this  ouiie.  Nay  it 
will  go  fo  far,  as  to  exclude  any  remedy  at  all  againft  the  offiui- 
der ;  for  the  jurifdiAions  given  to  the  King's  courts,  and  the 
court  of  Admiralty  of  the  cinque  ports,  are  exdufive,  and  not 
concurrent  jurifdi£tions,  and  to  be  made  ufe  of  in  different 
cafes  :  the  fuit  is  to  be  commenced  in  the  court  of  Admiralty 
of  the  cinque  ports,  if  the  offender  lives  or  is  found  within  die 
jurifdi£tion,  or  elfe  by  a^on  of  debt  in  the  King's  courts  of 
record :  now  the  words  or  elfe  exclude  the  courts  of  Wejhmn^ 
Jler-hally  from  any  jurifdidion  in  cafes  where  the  par^  is  to 
be  found  within  the  inferior  jurifdiAion :  the  plaintiff  is  to 
refort  to  one,  if  the  offender  lives  or  is  to  be  found  within  it; 
but  if  he  cannot,  then,  and  not  till  then,  he  is  to  feek  his 
remedy  in  another  place. 

We  are  now  got  fo  far  as  to  take  it  for  granted,  that  the 
plaintiff  in  this  cafe  was  defigned  to  be  punimed  for  offences 
committed  after  his  removal :  now  if  what  is  contended  for  on 
the  other  fide  fbould  prevail,  it  may  fo  happen,  that  fuch  an 
offender  may  keep  entirely  out  of  the  reach  of  the  ftatute  :  for 
fuppofe  he  ihould  continually  live  within  the  jurifdi^on  of  the 
court  of  Admiralty  of  the  cinque  ports ;  then  upon  my  former 
reafoning  he  could  not  be  proceeded  againft  in  any  other  court : 
the  confequencc  of  which  will  be,  that  if  this  jurifdidlion  does 
not  extend  to  fimilar  cafes,  the  offender  muft  go  unpunilbed* 

Wheiv  Inferior  But  further,  I  take  it  to  be  no  new  thing  for  inferior  coorts* . 
S^.r^'cT"  nay  courts  proceeding  by  the  rules,  and  in  the  forms  of  the 
fion  IB  od^t  fil  ^i^^  ^^  ecclefiaftical  law,  where  jurifdi£tion  is  given  them  in  a 
milv  to  tfaofe  particular  cafe,  to  have  a  jurifdii^on  by  conftrui^on  in  fimilar 
Sw^dfiS  ^*^^'  within  the  like  mifchief.  The  ftatute  of  Grcumfpeili 
•a.  ^         ^'    ogatis  mentions  only  the  bifhop  of  Norwich^  but  yet  becaufe 

what  is  reafon  in  his  cafe,  muft  of  neceflity  be  reafon  in  the 
cafe  of  any  other  of  the  biihops,  therefore  it  has  been  con« 
ilrued  to  extend  to  all.  2  Injl,  487.  The  fame  ftatute,  after 
mentioning  fornication  and  adultery,  has  the  wonl  btgulmdi^ 
and  has'  therefore  been  expounded  to  include  inceft  and  folici- 
tation  of  chaftity*  2  Inji.  488.  So  the  fbitute  of  jfrticuS 
clcriyC.  9.  gives  remedy  where  animaiia  re£lerum  only  are  taken'; 
and  yet  in  27  AJf.  pi.  66.  it  was  held  to  extend  to  abbots  and 
priors,  who  were  within  the  fame  reafon.  The  ftatute  2  E.  6. 
<•  13.  gives  the  double  value  for  not  dividing,  and  fetting  out 
predial  tithes,  to  be  recovered  in  the  ecclefiaftical  court  ac-. 
cording  to  the  ecclefiaftical  laws ;  and  yet  that  has  been  extend* 
cd  to  the  cafe  where  he  does  adlually  divide  them,  but  then  car- 
ries ihem  away. before  the  parfonhas  time  to  take  them ;  and  yet 
the  ecclefiaftical  jurifdiclion  is  given  only  in  the  cafe  dPnot  di*: 
viding  and  fetting;  out  of  tithes.  But  becaufe  it  was  the  intent  of. 
the  ftatute,  that  the  fcuing  out  ihould  be  in  fuch  a  manner,, 

as 
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IS  tKat' Ae  other  might  have  the  benefit  of  them ;  therefore  this 
device  to  elude  the  ftatute  was  not  allowed  to  prevail.  -2  Inji. 
649.  The  decree  relating  to  tithes  m'Londony  which  is  con- 
firmed by  37  //.  8.  c.  12.  has  the  words,  **  Where  no  rent  is 
"  referved  upon  a  leafe  of  a  houfe  by  reafon  of  any  fine  or  in- 
^  come  paid  before  hand :"  and  upon  this,  2  Infi.  6599  660. 
it  was  refolved  to  extend  to  cafes  where  no  fine  or  income  had 
been  paid  before  hand  \  which  was  not  a  cafe  within  die  words 
of  the  ftatute,  any  more  than  our  cafe  is. 

There  remains  ftill  another  objeSion  to  be  anfwered,  and  it  Court  of  a  j. 
is  this.    That  to  allow  the  court  of  Admiralty  to  proceed  in  ^jj'^g^^'"'^ 
this  cafe,  is  to  give  them  a  power  to  judge  of  disfranchifements,  not^origii^iVy^^' 
and  die  validity  of  corporate  amotions.  within  tiieir  ju- 

nriidtion,   fo  at 

To  this  lanfwer.  That  though  they  cannot  have  original  cog-  ^ray  of  inddeuc. 
nizance  of  fnch  matters,  yet  they  may  examine  into  them  where 
they  come  in  only  by  way  of  incident.  Out  of  the  many  cafes 
tkit  might  be  cited  for  this  purpofe  I  fhall  {clc6l  a  few,  to  (hew 
thttdie  rule  acceffirium  ftquitury  non  ducit  Jitum  princifaUi  holds 
ti|iaBy  in  inferior  and  fupertor  jurifdidions.  Bra^on^  lib.  5. 
;  /*40I,  406.  Regiji,  58.  The  fpiritual  court,  or  court  of 
i  Admiralty,  may  judge  of  a  ftatutc,  where  it  comes  in  incident- 
^  ally.  2  Roll.  Mr.  308.  pL  22.  In  Veh.  134.  a  fuit  was 
canmenced  in  the  Admir^ilty  for  being  afTiftant  to  the  efcape 
of  one  committed  for  piracy  ^  and  notwitbftanding  the  offence 
in  abetting  the  efcape  was  committed  upon  the  land,  yet  in  rc-> 
garditwas  a  dependant  upon  the  offence  of  piracy,  it  was  re-* 
Uved  to  be  cognizable  there,  i  Roll.  Rep.  21.  In  a  fuit 
far  tithes  the  defendant  pleaded  an  arbitrcment,  and  a  prohi- 
bition  was  prayed  for  that,  and  denied.  Latch  228.  The 
right  to  the  office  of  Chancellor  of  the  bifliop  of  Glouccftcr  came 
ucidehtally  in  queftion  in  the  high  commiiHon  court ;  and  be- 
taufe  they  had  jurifdiAion  of  the  principal  matter,  no  prohibition 
went. 

Iftherefore  the  now  plaintiflffliould  be  thought  not  to  be  within 
(he  letter,  yet  furely  he  is  within  the  reafon  of  the  fiatutc ;  and 
idng  fo  he  is  liable  to  be  proceeded  a;^ainft  in  the  court  of  Ad- 
miralty of  the  cinque  ports,  and  therefore  a  confultation  ought 

ID  go. 

Wbitaker  Serjeant  eor.tra.  I  (ball  (hew  that  the  plaintiff  is  qua- 
lified within  the  words  of  the  a<St,  which  is  fufticieiit  to  fkreen 
him  from  the  penalty.  The  demurrer  can  never  be  talcen  as  an 
gdmi&on  of  the  conftitution  and  power  of  removal,  for  that 
conftitudon  is  no  otlierwife  fet  out  than  in  the  libel ;  and  if 
any  thing  ftands  admitted  by  tiie  demurrer,  what  v/c  fay,  that 
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the  defendant  falfo  et  fubJ$U  UbelUnuU^  bfc.  is  confeflU,  (at 
that  denies  the  truth  of  the  libel,  as  in  27  H.%^  ii.  qtmn 
crimen  feloniae  falfi  impofuit^  was  held  to  be  an  abfolute  denial 
of  the  crime. 

Then  as  to  the  demurrer  below,  that  confefies  nothing  but 
Wha^  is  well  pleaded ;  and  in  this  cafe  they  have  not  pleaded 
the  merits  as  they  ought,  for  they  (hould  have  fhewn^  whether 
they  are  a  corporation,  or  only  a  voluntary  focietv;  that  thef 
had  a  power  to  make  by-laws,  and  that  the  by-law,  againft 
which  my  client  is  fuppofed  to  have  tranfgreiled,  is  a  good  and 
a  reafonable  by-law:  all  this  (hould  have  appeared  to  die 
court ;  and  inftead  of  demurring  to  our  declaration)  they  mig^ 
have  come  and  (hewn  all  this  by^lea^.  Rafl.  393*  1%  E.  ^ 
29.  Co*  Ent,  122.  For  how  elfe  can  they  pray  a  confultadooy 
Without  eftablifliing  the  juftice  of  their  proceedmgs,  and  laying 
the  whole  matter  before  the  court. 

As  to  the  merits,  I  apprehend  this  ftatute  t>ught  to  be  coo^ 
ftrued  ftriAly,   and   that  upon  three  accounts.      i.    ~ 
the  fubjefi-matter  of  it  is  an  inferior  juriidi&ion.     2^ 
it   is  introdudlive  of  a  new  law.     And  3..  Becaufe   it  it 
penal  law. 


|.  As  it  is  an  inferior  jurifdidion,  it  is  confined  to  time 
place,  to  perfons,  a43ions,  and  things,  as  they  are  mentioned 
it.     In  the  cafe  of  the  Marjhalfcaj  10  Co.  75.  it  was  held,  AmJ 
trefpafs  would  not  include  eje^mcnty  or  where  a  detainer  is  coupli 
With  it;  and  thai  is  the  cafe  of  an  ancient  court,  diis,  of 
new  one.     if  the  iherifPs  torn  be  held  at  a  different  time  fro 
what  Magna  charta  dire%,  it  is  ill.     2  hijl*  71. 

2.  Affirmatives  in  a  new  law  imply  a  negative.     HA^  29S« 
Nay  where  it  is  a  remedial  law,  as  in  the  cai'e  of  a  qu^d  ei  itftr^' 
ceat  in  14  H.  7.   18.  and  a  cut  in  vita  in  18  ^.  4.  16.  X  A/f» 
352. 

3.  This  is  a  penal  law,  reftrifUve  of  that  natural  right  whidl. 
every  man  has  to  have  the  benefit  of  his  labour  and  indufliy, 
and  it  gives  ^  remedy  which  was  not  at  common  law  before,  and 
is  therefore  to  be  taken  ftrit^ly.  Keihv,  96.  So  the  cuftom  of 
■gavelkind,  that  an  infant  may  alien,  was  held  not  to  warrant 
a  releafe.  10  //.  4.  33.  And  the  fame  limited  conftrufiioa 
lias  always  been  made  upon  the  ftatute  of  limitations. 

I  agree  the  rule  of  expofition  laid  down  about  ftatutes  made  pn 
bono  publico,  with  this  reftri<5lion,  that  they  are  no  way  dero* 
gatory  of  the  common  law.    In  this  cafe  tlie  ftatute  provider  fi>r 
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tbe  pttnifllfnent  6f  perfons  who  lofe  (hips,  and  that  is  an  argu^ 
Sklent  that  they  had  no  notion  of  a  power  fubfifting  in  this  fo- 
^ety,  to  remove  a  man  for  that  or  any  odier  oflTence. 

But  what  I  infift  upon  is,  that  the  removal  muft  be  laid  out 
of  the  cafe ;  and  die  only  queftion  now  is,  whether  this  man 
ever  estamined,  approved  and  admitted :  it  appears  he  has 
examined,  approved  and  admitted,  and  being  fo,  he  is  not 
a  perfon  in  any  wife  prohibited  from  acting  as  a  pilot.  The 
cafes  where  die  fpiritual  court  has  judged  of  matters  of  free* 
hoU,  are  not  like  this  \  for  in  them  they  had  original  jurifdic- 
tioa  of  the  principal  caufe.  And  no  cafe  can  be  (hewn  where 
ivheo  an  ad  was  lawful  at  common  law,  and  then  an  ad  of* 
Pteliament  has  come  and  altered  the  nature  of  it  by  rendering  it 
unlawful)  that  fuch  a  ftatute  has  been  extended  to  fimilar  ca&s^ 
which  I  adi  far  from  admitting  ours  to  be. 

Tirii  rejdied.  The  argument  from  the  words  fa/fo  etfubd$U 
(which  are  words  of  courfe  in  all  fuggeftions)  is  nothing  to  the 
poipofe)  for  the  truth  of  thofe  fa£h?  is  not  yet  determined,  the 
qudUon  beii^  whether  the  court  below  (hall  proceed  to  examine 
into  diem.  But  there  was  a  demurrer  below  precedent  to  their 
fisggeftion  in  this  court,  and  that  demurrer  has  put  it  in  the 
judgment  of  die  inferior  court,  whether,  taking  our  libel  to  be. 
tmei  there  is  difdofed  fufficient  for  the  inferior  judge  to  con^ 
demn  the  party. 

1  ttree  diat  by-laws  muft  be  fet  forth,  where  the  point  of 
amotion  is  in  diipute ;  but  not  here,  where  it  comes  in  only  by 
waj  of  incident,  in  which  cafe  the  bare  alleging,  that  he  was 
rtmored,  is  fufficient.     Bro.  Pleading  87. 

Almoft  all  a£ts  of  Parliament  alter  the  common  law,  and  yet 
^^j  of  them  are  conftrued  liberally. 

C.J.  The  queftion  is,  whether  the  plaintifF  has  incnrred  the 
penalty  of  the.  ftatute ;  for  if  he  has,  the  jurifdi<£Hon  of  the  court 
of  Admiralty  of  the  cinque  ports  to  proceed  againft  him  for  that 
paabjj  b  not  to  be  doubted. 

As  to  the  words  of  the  ftatute,  I  think  there  is  no  colour  to 
&j  the  plaintiff  is  within  them ;  for  they  extend  only  to  poribns 
mT  examined,  approved  and  admitted.  And  therefore  he  isj  not 
iritfaiii  the  words. 

In  die  next  place,  to  confider  the  Intention  of  the  ftatute ;  it 
ftould  feem  as  if  there  was  a  great  difference  between  the  cafe  of 
one  never  admitted,  and  the  cafe  of  one  who  has  been  admitted 
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and  afterwards  removed  :  a  man  that  undertakes  to  pilot  a  (hi 
^^/Sr^  any  admiffion,  afts  knowingly. againft  the  cxprefs  won 
of  an  zSt  of  Parliament  j  and  there  is  room  to  fufpefl  his  ignc 
ranee  as  to  the  bufmefs  he  undertakes  :  but  where  a  perfon  h: 
been  once  admitted,  though  he  be  afterwards  removed,  yet  the 
ii  no  room  to  doubt  his  fkill  in  pilotage,  becaufe  he  has  palled 
publick  examination,  and  it  may  be  the  removal  was  not  6 
want  of  flcill,  but  upon  fome  other  account,  which  quay  afToi 
rio  ground  to  diftruft  his  abilities :  every  man  knows  whether.  I 
has  been  admitted  or  not  ^  but  every  man  after  he  is  admiti( 
may  not  know  whether  he  be  legally  removed,  for  that  may  I 
.  a  matter  of  difficulty  depending  upon  the  power  of  die  foCM 
ty,  and  the  validity,  reafonablencfs  and  confideration  of  dbe 
by-laws  ;  for  a  removal  de  fa6lo  can  never  be  fufiScicnt^  an 
it  mull  appear  to  us,  not  only  to  be  a  removal  for  adUng  coi 
trary  to  by-laws,  but  alfo  for  afting  contrary  to  good  by-law 
I  do  not  think  the  cafe  at  bar  is  within  die  reafon  of  the. cafe  €3 
preflcd  in  terminh. 

But  even  admittingit  to  be  within  the  intent  of  the  ady  yi 
furcly  in  the  cafe  of  freehold  we  ought  to  be  fatisfied  of  .d 
juftice  of  that  removal,  by  their  fhewing  a  power  to  make  In 
laws,  and  every  other  flcp  necciTary  to  make  a  lawful  removaJ 
and  for  want  of  this,  as  well  as  for  want  of  jurifdidliaa  of  d 
caufe,  I  think  no  confultation  ought  to  go. 

To  which  Poivy%  J.  agreed.  Et  ptr  Eyre  J.-  If  this  had  bco 
return  to  a  mmidamus  to  refiore,  1  iliould  have  thought  it  ill 
but  there  is  a  great-  difference,  where  the  point  of  removal  i 
only  a  collateral  matter.  The  intent  of  this  ftatute  was  cei 
tainly  to  fecure  the  pilotage  of  {hips  to  fkilful  perfons,  and  tl 
underftanding  of  the  pilot  was  the  principal  thing  they  had  i 
view :  now  can  it  be  raid,that  this  man  is  Lfs  a  perion  examine 
approved  and  admitted,  by  being  removed  ?  Does  that  tali 
away  all  the  knowledge  he  had  before  f  One  cannot  infer  u 
incapacity  from  his  being  removed,  for  that  might  be  for  amktti 
foreign  to  the  qualifications  of  a  pilot.  If  the  Parliankent  lu 
intended  any  thing  of  that  nature,  furcly  it  would  have  bd 
mentioned. 

Fortefcue],  The  acl  itfclf  makes  a  diftinftion  between  ftii 
lifted  perfons  and  thofe  who  are  adlually  members.  The  puDli< 
is  only  concerned  to  fee  that  they  who  undertake  the  pik 
age  of  Ihips  arc  capable  of  the  bufirxfs  ;  which  they  cc 
tainly  are,  when  they  have  pafled  cXvimination.  This  ad  is 
be  confidered  ftriftly,  and  not  by  equity ;  for  it  was  never  fai 
that 'this  xourt  fcall  conftrue  an  inferior  court  into  a  jur 
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diAion.     The  admiffion  is  good  to  fome  purpofes  after  a  re-  See  c  Bur,  Rep. 
tnoval,  as  i  Roll  Rep,  81.  inthccafe  of  a  pauper  difpaupcred.  * 
J^er  curiam^  Judgment  for  the  plaintiff. 

The  fociety  applied,  and  had  a  claufc  in  7  Geo.  r.  21  §  14.  for  7  g.  c.  21.  U 
^leir  relief.  >4* 

Donninus  Rex  verfus  Philips. 

THE  coroner's  inquifition   takken  fuper  vifum  corperts  was  caption  in  com- 
quafhed,  becaufe  the  year  of  our  Lord  in  the  caption  was  mon  figures,  ill. 
ia  canunon  figures,  whereas  it  ought  to  have  been  in  words  at 
lengthy  oralWftin  Roman  n\itncr,ds^ 

Dominus  Rex  v^rfns  Johnfon. 

Mich.  6  Geo. 

CONVICTION  on  5  jfnn,  c.  14.  for  keeping  a  gun  not  Appearance 
being  qualified ;  and  exception  was  taken  by  Fazaicrfy,  c^^m  defctti  i 
that  here  was  not  a  reafonable  fummons,  for  it  was  made  on  ^^ 
50^0^  to  appear  the  fame  day>  which  might  be  impoifible  up- 
on accoujit  of  diftance,  or  the  fummons^cingferved  late,  and 
his  witneilcs  might  not  be  got  together  on  fo  ihort  a  warning : 
ticn  it  is  to  appear  apudparoch*  praedUf^  whereas  there  are  two 
pariflies  mentioned  before,  fo  the  man  may  have  gone  to  onp, 
wfailft  they  were  convicling  him  at  the  other.     Salk^  j8i. 

Wearg  contra.  The  defendant  appeared  at  the  time  and  made 
Mence,  fo  that  cures  all  dcfedts  in  the  fummons.  Etper  curiam^ 
The  aciWer  is  right. 

Then  it  was  objefted,  (hat  the  ftatutc  requires  the  conviftion 

to  be  by  juftices  of  the  county  where  the  offence  was  committed, 

lod  (hat  does 'not  appear  in  this  cafe.     Et  per  atriam^  That  muft 

a|ipear,  or  elfe  they  have  no  jurifdiftion.     Et  per  Wearg^  it  docs, 

ferdiey  diftribute  part  of  the  penalty  to  the  poor  of  the  parllh  of 

Che^ldin  com*  Kanc\  infra  quam  f^rocl/  ojfenjum praed*  commj" 

fimfiut.     And  the  juftices  are  juftices  of  the  county  of  Kent^ 

and-ftilethemfelves  fo.     Adjoumatur. 

Mch,  7  Gt9.it  was  quaihed  ;  for  per  ctrr!am^  their  jurifdiftion 
muft  appear  othcrwife  than  out  of  their  own  mouth. 

1 
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Between  the  Archbifhop  of  Dublin  andiht  Dean  of  Dublin. 


CofttOiallbe      rx^HE  defendant  in  prohibition  obtained  judgment  in  

fri^h  of  ^."     A     which  was  affirmed  in  B.  R.  there,  and  came  overhiAer 

yor,  where  there  ty  a  defcftive  writ  of  error,  which  was  quafhed;  and  now  t^ 

are  none  to  be    queftion  was,  whether  the  defendant  in  error  (hould  have  col 
•Slonr***"       there  being  none  given  in  the  courts  below,  either  on  the  prin- 
cipal judgment  or  the  affirmance. 

And  for  the  plaintifF  in  error  it  was  faid  to  have  been  the  con- 
ftant  conftru^on  on  3  H.  j.  r.  lo,  that  where  there  were  wi   — 
coftfi  in  the  original  aAion,  there  (hould  be  none  on  the  writ         ~ 
error;  and  the  4 £^  5  yinn.  c.  16.  extends  only  to  cafes 
the  defendant  in  error  would  have  cofts  on  affirmance.     Or§n  .^ 
Car.  425.     In  a  formid9n  the  juclgment  was  affirmed  without^^K 
cofts.      So    I  Lev.  146.    in  a  quod  ei  Jeforceatj    1  Fen.  i66< 
in  the  cafe  of  an  adminiftrator,  (and  e^Mod.  7.  in  replevin  de- 
nied to  the  avowant)  and  the  reafon  eiven  for  the  cafes 
cited  is,  becaufe  there  were  no  cofts  m  the  original  adion  \  ao( 
|he  words  in  ^H.  y.  delay  of  execution j  are  confined  to 
judgments,  where  tj^ere  are  cofts  and  damages,  i  Fen.  88.  u 
the  cafe  of  Harrifon  and  the  Archbift>op  of  Dublin^    10  Jnn.  h 
prohibition,  there  was  judgment  for  the  defendant  in  C.  B. 
Irekmdy  that  judgment  affirmed  in  B.  R,  there,  and  alfo  in 
court,  and  in  the  Houfe  of  Irords,  and  no  cofts  ventured  to 
taken,  though  able  counfel  had  confidered  the  cafe^ 


On  the  other  fide  it  was  faid,  that  though  there  are  no 
given  below  in  this  cafe,  yet  there  might  havQ  been  cofts 
8  ^  Q  ^*  3-  c.  II.  (which  they  (hewed  was ena^d  in  Ireland)^ 
and  therefore  the  i^eglefi  of  taking  them  in  one  court  ought  noCT 
to  prejudice  the  party  in  another.     In  Cro^  EL  659.  there  wer^ 
qofts  in  a  quodpermiitat^  and  yet  the  judgment  is,  only  to  abater 
a  nufance,     Harrtpn*^  cafe  palTed  Jub  ftlentio  \  and  in  Hydt  v« 
*  HaUagauy  i//7,  2  wo^  in  B.  R,  which  was  replevin  in  C  £•  in 
Ireland  J  judgment  for  the  fivowant,  and  affirmed  in  B.  Rm  and 
brougl^t  over  hither  \  and  becaufe  the  firft  v^it  of  error  from 
C.  B.  to  B.  R.  was  defeAivci  this  court  reverfed  the  affirmaopes 
and  gave  fuoh  a  judgment  as  B.  R.  below  ought  to  have  dooe^ 
viz.  to  quafh  the  writ  of  e^pror,  ^nd  ^r  feyer^  nv>tioiu  coft« 
were  ordered  to  |;ie  t^?d, 

C.  J.  The  authorities  on  ^  H.  y.  being  both  ways,  I  thini; 
mjrfelf  at  liberty  to  go  into  thofe  which  feem  to  me  to  be 
grounded  on  the  befl  reafon^  and  tly>f?  are  fuch  as  ^ve  cofts^ 
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^or  indeed  the  others  which  are  built  upon  the  words  delay  of 
^^JtrecMiim  (land  upon  a  very  flendcr  foundation.  Suppofe  there 
MTcre  no  cofts  in  the  original  i'uit,  yet  is  there  not  a  manifeft  dc- 
^y  to  the  party  ?  for  after  a  long  race,  when  he  reaches  a  con- 
'ulcation,  he  is  but  in  the  fame  condition,  as  to  the  forwardnefs 
»£his  fiiit  in  the  inferior  court,  as  when  he  firft  fet  out  to  defend 
Bimlelf  againft  the  prohibition.  The  defendant  might  have  had 
rods  below  if  he  had  a(ked  for  them,  and  I  think  he  is  intitlcd  to 
dicm  here.  Et  per  Forte/cue  Jufticc  :  Cofts  and  damages  will 
Lie  in  (bme  prohibitions.  Q-e.  Car.  559.  Cro,  Eliz.  617,659. 
The  ftatute  has  the  word  vexation  as  well  as  May  of  execution ^ 
^nd  will  any  body  fay,  here  is  not  a  manifeft  vexation  to  the 
party,  to  be  travelled  thus  far  from  one  court  to  the  other, 
auid  to  have  the  merits  of  his  caufe  fo  long  fufpended  from  be- 
mug  determined  in  the  inferior  court. 

Ckria  advlfare  vuk ;  and  Trin..  6  Geo,  Pratt  C.  J.  delivered 
^  opinion  of  the  court,  that  cofts  (hould  be  paid. 


Dominus  Rex  verfus  Whitlock. 

^Fl  H  E  defendant  being  brought  up  from  Newgate  by  habeas  Cunflraf^lo&  •& 

I     corpus^  it  appeared  upon  the  return,  that  he  was  commit-  •*?•  *^  *** 
teTfor  decr-ftealing,  as  the  ftatute  3  £^  4  /r.  W  ilil  r.  10.  di^  ^  .     "^  *^ 
vefis,  not  having  fuAcient  diftrefs  j  and  that  this  was  done  by 
oie  juftice  under  the  ftatute  5  Geo.  and  two  exceptions  w«re 
tikeii  to  the  warrant. 

I.  Becaufe  it  does  not  appear,  the'convifUon  was  ever  con- 
'finned  in  diis  court,  or  that  the  rule  for  confirmation  was  deli- 
»eitd  to  the  juftice,  and  the  words  of  the  ftatute  are,  **  That 
*  tfiir  the  confirmation  of  any  convidion   and  delivering  the 
^  ruk  to  the  juftice,  it  fiiall  and  may  be  lawful,  ^t."     Now 
Ait  ftatute  gives  the  juftice  a  jurifdi«StIon  after  confirmation, 
which  he  had  not  before ;    and   therefore  he  ought  to   (hew 
ffcry  thing  requifiteto  found  his  jurifdiction,  within  the  rea- 
fim  of  the  cafes  on  the  ftatute  Car.  2.  where  orders  have  been  "l«fi4Cit.». 
qnaflied  for  not  appearing  to  be  upon  complaint  of  the  church- 
wvdens  or  overfeers.     So  HilL  4  Ann.  Regina  v.  Hinam^  a  con- 
▼ifiion  on  Car.  2.  for  felling  coals  by  fcanty  meafure  was  quafti-  '^  *  *7  Car.  % 
edy  becaufe  it  did  not  appear  to  be  done  in  the  city  of  Lon--  ^'^ 
dm.     The  word  after  nukes  what  comes  under  it  to   be  in 
tlic  nature  of  a  condition  precedent,  and  imports  ibmething  pre- 
vious to  found  the  jurifdidlion. 

a.  The  juftice  only  fays,  that  it  has  been  certified  to  him 
hy  the  conftable,  that  there  was  no  Sufficient  diftrefs,  whereas 

S  4  there 
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there  ought  to  have  been  a  warrant  to  levy,  and  a  return  to 
that,  that  there  was  no  diflrcfs:  it  may  be  the  conftableonly 
told  him  fo. 

Etper  Pratt  C.  J.  and  Forte/cue  J.  {abfente  Pmni  J.)  ffaewv* 
rant  is  well  enough,  for  as  to  the  laft  objedtioA,  the  woil 
r^r//^fv/ imports  it  be  in  a  legal  manner.  Then  as  to  ihe  other 
objection,  we  take  notice  of  our  own  records,  and  bytheffl 
it  appears  the  conviftion  is  confirmed.  The  ftatute  does  not 
give  the  juflicc  a  new  jurifdiftion,  but  only  revives  his  old  odK 
which  was  fufpendcd  by  the  certiorari^  and  therefore  this  widely 
diffeis  from  the  cafe  of  an  order  of  removal,  for  there  the  Over- 
fecrs  are  in  the  nature  of  truftees  for  the  parifli,  and  unlefs  tiiey 
complain,  it  is  to  be  fuppofed  there  is  no  grievance,  and  it  is. 
likcwifc  to  give  an  original  jurifdidtion. 

kyre  Juftice  contra.  The  old  jurifdiftion  was  abfblutely  taken 
away  by  the  certiorari^  and  this  is  a  new  jurifdii^on  givttl 
upon  terms,  for  the  profecutor  has  his  election  to  take  a  In 
vari  from  us,  or  apply  to  the  juftice,  and  the  delivering  die 
rule  is  what  makes  his  cleftion.  We  never  grant  execution 
on  affirmances  in  the  Exchequer  chamber,  till  a  remittitur.  The 
juftice  fhould  likewife  (hew  a  return,  that  there  was  no  difirefi, 
before  he  can  order  the  man  to  be  imprifoned  )  according  to  Dr. 
Bonham\  cafe  and  the  cafe  of  Rex  v.  Chatidler^  Hill*  il  W.^ 
in  B,  R,  where  it  was  held,  that  there  muft  be  a  record  ofcveif 
fining. and  imprifonment.  There  being  two  Judges  to  one,  dlQ 
(Icfendant  was  remanded, 


Dominus  Rex  verfus  Furnefs. 

^AS^w'Tc'!"'  /^RI^ER  for  non-payment   of.  final!  tithes  was  quaflied, 
'  V  J'  ^uia  faid  only  upon  ccmplairt  generally,  and   the  7  W  J 
fF,  J.  f,  6.   requires  the  complaint  to  be  ///  writitig. 

Poplewell  vtrfijs  Wilfon, 


Salk.  37^ 


to  pay  for    TJ^  R  R  O  R  of  a  j  udgm«nt  in  C,  B,  in  cafe  upon  a  promififfy 
fs^ wither    J^^  "^'^  entered  into   by  A.  to  pay  fo  much  to  B,  for  addrtf 


3  Ann.  c.  9, 


Note 
the  debc 

the    ftatute"*     dut  from  C,  to  the  fiiid  B.     And  it  was  objcfted,  that  this  nb( 

being  for  value  received  was  not  within  the  ftatute,  uniprimM 
facie,  the  debt  rf  another  is  no  confideration  to  raife  a  promifer 
But  the  court  held  it  to  be  within  the  ftatiit<,  being  an  abibiMi 
promifc,  unci  every  way  as  negotiable  as  if  it  had  been  generally 
for  value  received.     And  the  judgment  was  aflkmcd. 

Pominm 


Hilary  Term  6  Geou  a6^ 


Dominus  Rex  verfm  Clarke,* 

THE  writ  dt  ixcammunuaic  capieiulo  run  thus?  **  Stgrn^  Exc9aC c^\ 
^^  ficavit  nobis  (the  bifhop)  quod  Jclfanms  Pope  (the  vicar 
'  general)  in  a  caufe  between  J.  and  B.  for  the  contumacy 
'  of  the  (aid  B,  ipfum  praefaf  B,  excomnmnicandum  fore  decre^ 
'  1^^  authoritate  ipfius  ep'tfcopi  ordinarw  excommunUatus  fuiJfeU** 
\mA  Torke  moved  to  quafh  it,  becaufe  the  only  nominative 
afe  to  ixcowuminictttus  fuijfet  is  John  Pope  the  vicar-general,  f6 
St  is  £iid  to  be  excommunicateu,  and  not  the  defendant.  For 
the  fentence  is  not  enough  to  warrant  this  writ,  but  it  muft 
be  denounced  in  the  church  by  a  perfon  in  holy  orders,  and 
therefore  the  exco?nmunicandum  fore  dccrevijfet  (which  I  admit 
goes  to  the  defendant)  is  not  enough. 

Etfer  curiam :  It  is  oddly  penned.  But  the  officer  inform* 
iig  diem,  that  moft  of  the  writs  in  the  office  were,  and  had 
Wen  fo,  the  court  refufed  to  qualh  it. 


Dominus  Rex  verfus  Smith* 

ri  this   caufe,  and   alfo  in  another  againft  juftices  of  the  PnAlof* 
peace,  the  court  refufed  the  common  rule  for  a  good  jury, 
kcnife  that  is  often  made  up  of  gentlemen  who  are  in  the 
xnuniffion. 


Between  the  Pariihcs  of  Iringhoe  emd  Stonebridge. 

r  TPON  a  (pecial  order  of  feffions  the  cafe  was  ftated  for  i*  An.  c.  iS. 
U    the  opinion  of  the  court.     That  in  1702  one  if/cA^ir^  .^p^""^*"  ^•^' 
moer  was  bound  apprentice  to  John  tmertony  who  was  Ic-  m  a  pariih  to 
laHy  fettled  in  Ivinghoe :  that  he  fcrved  part  of  his  time  there,  ^^^'^h  the  maf, 
ad  then  the  mafter  went  with  all  his  family  as  a  certificate-  feYtif.nnhablt- 
aan  to  Stonebridge^  where  he  purchafed  an  eftate  of  the  value  ant  gains  a 
f  60/.  and  after  fuch  purchafe  the  apprentice  lived  with  him  g^^^p*?^' 
«  months  tiD  the  apprenticefhip  expired  5    and   becaufe  the  ^,  ^33.^ '  '*^* 
Ittiite  22  Ann.  r.  18.  provides,  that  the  apprentice  of  a  cer- 
liKate-man  (hall  gain  no  fetttetHent  in  the  parifh  to  which 
!ie  mafter  goes  by  certificate,  therefore  the  juftices  adjuJge 
^  fetdcHienl  at  hjfnghoe^  where  tfae  binding  and  great  part  of 
k  fervice  was* 

Et  por  euriam :  The  order  muft  be  quaflied  :  for  as  the  ap« 
endcefliip  expired  in  1709,  the  ftatute  12  Ann.  is  out  of  the 
fea  not  6cing  made  with  any  rctrofpedl ;  and  then  the  cafe 
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is  no  more,  than  that  an  apprentice  of  a  certificate-man 
fortj  days  in  Stonebridgej  which  before  that  ftatute  vns  er 
to  gain  him  a  fettlement.  But  if  this  had  been  a  cafe  fine 
ftatute,  yet  we  think  the  fettlement  would  be  in  Stoneh 
Antt  163.  for  according  to  the  cafe  of  BurcUar  and  Ea/huMdhay^  J 

5  Geo.  in  B.  R.  when  a  certificate-man  makes  a  purchai 
immediately  ceafes  to  be  there  in  nature  of  a  certificate- 
and  becomes  a  fettled  inhabitant ;  fo  that  laying  the  ftatui 
of  the  cafe  (as  we  muft  do,  it  being  nothing  to  the  pui 
in  this  view  here  is  a  fervice  for  fix  months,  as  an  apprei 
in  a  pariih  where  the  mafter  was  legally  fettled,  which  is 
than  fufficient  to  give  a  fettlement  to  the  apprentice. 

Dominus  Rex  ver/tis  Hare  et  Mann. 

Antes46.  OCI RE  facias  out  of  the  petty  bag  to  repeal  letters  pai 

'^if'  -li*^  S         and  Mr.  Attorney  moved   on  b^alf  of  the  crown 

Cither  iflue  nrlr,       .  •  •  »  '  •  i_       . 

where  reverad  are  trial  at  bar  the  ncxt  term,  but  as  to  the  time  was  opf 
joiaeii.  becaufe  it  was  alleged,  that  one  defendant  had  pleaded  to 

and  as  to  the  other  there  was  a  demurrer  joined,  which 

to  the  whole,  fo  that  if  the  demurrer  ihould  be  with  thai 

fendant,  it  would  make  an  end  of  the  fcirefaciasj  let  the 

Pafch. s6.         be  determined  which  way  it  would;   and  2  Cro.  ijf.     i 

Ed.  3.  pi.  s.       X25,  were  cited.      Smtb  v.   Bowin^  %  Ann.     In   appea 

»URaym,ia88.  defendant  pleaded  to  the  writ,  and  at  the  fame  time  (s 

might  do  in  appeal  infavorem  vitae)  he  pleaded  over  tc 
felony,  and  there  being  a  demurrer  to  the  plea  to  die 
that  was  ordered  to  be  argued  before  any  trial,  becaufe  fl 
that  be  adjudged  for  the  defendant,  the  other  inquiry  1 
be  to  no  purpofe.  In  trefpafs,  if  there  be  two  defend 
and  one  pleads  Not  guilty,  smd  the  other  a  releafe,  the 
of  the  releafe  fhall  be  firft  tried,  becaufe  if  that  be  true,  it 
law  a  releafe  to  both,  and  makes  an  end  of  the  matter.  In  a 
a  plea  to  the  writ  (hall  be  tried  before  Nul  tort^  C^r.  Aj 
the  cafe  of  the  appeal  there  was  a  fpecial  entry,  fmd  quM4 
iflue  of  Not  guilty  cejet  triatio  quoufque  Ae  pica  to  the  writ 
determined. 

To  this  the  Attorney  General  anfwered.  That  thofc 
were  between  party  and  party,  and  bound  not  the  crown : 
the  venire  facias  is  returned  and   filed,  fo  the  eiFeft  of 
prayer  is  ior  me  to  make  a  difcontinuance.     In  CL  B.  bet 
The  King  and  Roberts  et  aFy  there  is  now  depending  a  wr 
deceit  to  reverie  a  fine  of  lands  in  ancient  demeioe  \  on 
fendant  demurred,  and  the  other  pleaded  in  chief,  diat 
frank-fee :  that  iflue  is  tried  and  found  for  the  king,  bill 
demurrer  is  not  yet  determined,  and  yet  that  is  a  cafe  fic 
the  fuit  of  the  party,  for  the  crown  is  only  aominal^  am 
concerned  in  iatex^,    JPy.  %%()% 
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Et  per  curiam :  There  is  no  danger  of  a  iSrcofbdnuance^  for  if 

'die  vemre  be  filed,  tbe  proper  entry  is.  That  the  jury  p$nfhir 

mn  r^peif.     If  it  be  not  filed,  you  may  yet  enter  a  n§n  mjk 

^TiVij  and  either  way  will  prevent  a  difcontinuance.    In  die 

ifir  of  die  appeal,  the  bare  award,  quod  cejfet  triaiio  quouf^^ 

V.    was  held  to  be  a  good  continuance  of  die  caufe. 


As  to  die  principal  point,  it  being  the  caufe  of  the  crown, 
court  took  dme  to  confider ;  and  the  laft  day  of  the  term 
^she  Chief  Juftice  delivered  their  opinion.  That  the  Attorney 
Creneral  was  at  liberty  to  bring  on  either  die  demurrer  or  the 
-crtal,  as  he  pleafed.     A  trial  at  bar  was  ordered  for  the  next 

Arnold  vetfus  Johnfon, 
Nifi  prius  in  Middlefex,  coram  Pratt,  poft  claufum  termini. 

TH  E  caufe  was  called,  and  the  jury  fworn,  but  no  counfel,  NtaebittlM4e« 
attornies,  parties  or  witnefles  of  either  fide  appeared,  ftn^tntfan^ 
Seijeant  fVhiiakir^  being  aflced  his  opinion,  faid  the  plaintiff ^13^      f^** 
«M^  to  be  called,  for  the  jury  being  charged,  the  caufe  muft 
lie  carried  on  to  fome  determination.     But  die  Chief  Juftice 
Cud,  diat  no  body  had  a  right  to  demand  the  plaintiff  but  die 
defiaidant,  and  therefore  the  defendant  not  demanding  him,  he 
could  not  order  him  to  be  called,  but  the  only  way  was  to  dif- 
ciiarge  the  jury.     And  Mr.  Kitilbey  remembered  a  cafe  where 
tBj  lord  Parker  did  fo  upon  the  like  accident. 


Mr.  Ratdifie's  cafe. 

V^  ifu  appeal  U  the  Lerds  Delegates  /rem  the  judgment  of  the 

(ommijponerf  for  forfeited  eftates, 

SI R  Francis  RatcUffe  being  feifed  in  fee  of  the  premifles  in  Tenant !a  tail 
cpieftion,  by  leafe  and  releafe  dated  19  &f  20  March^  1687,  f/^^,"' w?\ 
fettled  the  (ame  to  the  ufe  of  Edward  his  firft  fon  (afterwards  f^er  "reco.^* 
oA  €t  Derwentwater)  for  life,  remainder  to  his  firft  and  every  Tcrrto  the  ufe 
oAtar  ton  and  fons  in  toil  male,  remainder  to  die  right  heirs  of  ^L.  "!!^l^?."/** 
Sir  FranciSm     Lm  Edward  the  tenant  for  life  died,   leavmgoapift. 
James  his  eldeft  fon,  who  entered  and  was  feifed  of  the  tail :  ^^^:  '^7- 
and  I  May  171a  (being  at  that  time  a  papift)  he  conveyed  the  J©  mI^^'^T^^* 
pemifflet  to  two  perfons  who  were  proteftants,  in  order  to  make  230. 
^lem  tenants  of  the  fireehold,  till  a  common  recovery  was  fuf- 
leredy  wllicb  was  ^cording  \aA  and  fufiered  of  part  of  the 

lands 
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lands  in  C.  B.  Piifjj.  171:25  and  of  the  other  part,  lying  in  tht 
county  palatine  o( Durham^  19.  June  ijii.  Both  which  re- 
coveries were  declared  to  be '  to  the  ule  of  carl  yames  in  fee 
Earl  Jamfs  being  thus  fcifcJ  of  tlic  fee,  by  Icafe  and  releafi 
23  'iS>  24  June  1712,  on  his  marriage  wjth  Sir  Johr.  fVibV' 
daughter,  conveyed  die  lands  to  the  ufe  of  himfelf  for  life,  thci 
to  the  lady  for  fife,*  remainder  to  the  firft  and  every  other  foi 
and  fons  of  that  marriage  in  tail  male,  v^'ith  feveral  remainder 
over,  and  proper  limitations  to  trullcLS  to  prefcrvc  contingea 
remainders.  The  marriage  took  eftcd,  and  the  claimant  Mr 
Ratcliffe  was  eldeft  fon.     Earl  James >,  19  February  1716,  w* 

I  Geo.  I.  c.  50.  attainted  of  high  treafon,  and  by  the  itatute  1  Geo.  all  eftite 
tail,  whereof  perfons  attainted  were  fcifed,  are  vefted  in  th 
crown  in  fee.  The  commifRoners  feize  this  eftate  as  fiir- 
feired  by  the  attainder  of  earl  Jamesy  upon  which  Mr.  Rauliff 
puts  in  his  claim,  infifting  that  carl  James  was  only  tenant  ra 
life,  and  himfelf  had  now  the  right  to  his  remainder  in  tail,  th 
eftate  for  life  being  determiaed  by  the  execution  of  .esurl  J^me^ 
23  December  1 7 18,  the  claim  was  difallowed,  the  commiifionea 
being  of  opinion,  that  earl  James  was  di fabled  by  the  1 1  {jT  1. 

f  X  ft  T*  W.  3.  jy^  j^  ^^  ^^  ^Q  fuffcr  fuch  recoveries,  and  confeqiiently  he  im 
mained  tenant  in  tail  under  the  fcttlement  of  Sir  Francis^  as 
fo.  the  crown  is  intituled  to  the  fee.  The  claimant  aj 
peals  to  the  Delegates  from  the  determination  of  the  comnLS 
iioners. 

It  vrzs  argued  feveral  times  at  the  bar  on  the  behalf  < 
the  publick  and  the  claimant ;  ^  but  there  bein^  a  .difieren< 
of  opinion  in  the  court,  there  will  be  no  bccafion  to  tm^ 
notice  of  the  arguments  of  the  counfel,  fince  every  thing  tlw 
was  materially  offered  on  either  fide  is  again  repeated  in  the 
judgment  of  the  court. 

The  Delegates  were  five  of  the  Judges,  {viz.)  Mr.  Juftice 
Powys^  Mr.  Jufticc  Tracy^  Mr.  Baron  Mcfjta^ufy  Mr.  Juftke 
Fcrujirue  2Lnd  Mr.  Bzr on  Puge^  who  all  deltvercd  their  opinions 
fair.tim:  and  though  four  of  thefe  concurred  in  opinion  to  it- 
vcrfc  the  decree,  yet  thry  ga^i'c.  fuch  very  diiierent  reafopt 
for  that  opinion,  as  makes  it  necefliiry  to  jfl-ate  each  of  0eir 
arguments  at  large,  in  order  to  fhew  the  grounds  they  fevcoSy 
went  upon. 


The  great  qucftion  in  this  cafe  is,  whedicr  a.papift  tenttit 
in  tail  can,  fince  the  1 1  &  12  /f^.  3.  fufter  a  recorery  to  die  ufe 
of  himfelf  in  fee,  for  it  vras  agreed  on  all  hands,  diat  if  ikit 
recovery  had  been  immediately  to  the  ufes  lieclaced.  bjr  tbc 
fubi'equent  fettlcmcnt,  it  would  have  been  good;  • .- 

-T 

Thii 
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This  general  i)ucftion  depends  upon  the  conftru£lion  of  the 

diiabUng  claufe  in.  that  ftatute,  whereby  it  is  emded,  '^That 

*^  from  and  after  the  loth  of  April  1700,  every  papift^  or  pcr- 

^^  (on  making  profeffion  of  the  popi(h  religion,  fhaJl  be,  and  is 

^^  hereby  diiabled  to  purchafe,  either  in  his  or  her  own  name,  or 

*•  in  the  name  of  any  other  perfon  or  perfons,  to  his  or  her  ufe, 

**  or  in  truft  for  him  or  her,  any  manors,  lands,  profits  out  of 

^  lands,  tenements,  rents,  terms  of  hereditaments  within  tlie 

^^  kingdom  of  England^  ^c.     And  that  all  and  fmgular  eftatcs, 

^^  terms,  and  any  other  interefts  or  profits  wiiatfoevcr  out  of 

^  lands,  from  and  after  the  faid  loth  day  oi  Jpril  to  be  made, 

^  fufiered  or  done,  to  or  for  the  ufe  or  behoof  of  auy  fuch  per- 

^  Ton  or  perfons,  or  upon  any  truft  or  confidence,  mediately 

^  or  immediately,  to  or  for  the  benefit  or  relief  of  anv  fuch 

^  perfon  or  pcribns,  ihali  be  utterly  void,  and  of  none  eficiSt,  to 

^  illiiifeencs,  conilrii&ions,  and  purpoies  whatfocver." 

And  if  the  recoveries  be  within  this  di fabling  cUufe ;  then 
mhil^ftratur  hy  the  deed  and  recoveries,  and  the  claimant's  la- 
ther remained  fenant  in  tail  as  before,  and  the  eftate  U  forfeited 
tD^e  crown.  If  not :  then  he  became  tenant  for  life  bv  the 
anrfettkment,  and  the  claimant  has  right  to  his  remainder  in 
td,  at  limited  to  him  by  that  fettlemcnt. 

Mr.  Baron  Ptffc's  argument.     This  is  a  cafe  of  very  great^Mr.  Biron 
coofequence,  not  only  on  account  of  the  particular  elUtc  now  ^^V*^  *'8^ 
.iacQoteil,  which  is  very  con4idcrable,  but  alfo  as  it  afie^fls  the  ^^^ 
elites  of  multitudes  of  papii^,  and  prptedants  who  have  pur- 
cbafed  under  them,  and  a;^  it  is  before  a  court  from  which  there 
i(iiQ  appeal. 

I  iim  of  opinion  that  the  claim  of  the  appellant  viras  well 
(Nfufed,  and  con&q^ntly  the  decree  of  the  commi (Boners  dif- 
doving  the  dain^  is  erroneous,  and  ought  to  be  reverfed. 

The  great  queftion  is,  whether  a  papift  tenant  in  tail  can 
foce  the  1 1  (sT  12  /^.  3.  fuftcr  a  recovery  to  the  ufe  of  himfelf 
in  fee.  This  is  the  fingk  point  to  which  it  muft  all  at  lafl  be 
ndaced. 

It  has  been  infifted  on  for  the  ptibiick,  that  by  the  words  of 
Ae  ftatute  Ijhe  late  Karl  was  incapacitated  to  fufFcr  thcfc  rccoce- 
ries  ;  and  to  make  the  argument  the  ftronger,  itw^s  urged  that 
diey  were  two  diftin^^  claufes  which  have  no  relation  to  each 
other,  and  that  the  laft  carries  the  incapacity  of  a  papilt  much 
fiuther  than  the  firft. 

Whether  they  are  two  claufes  or  one  only,  I  (hall  not  deter- 
mine, fmce  tliat  is  not  material  to  ^uidc  us  in  the  conilruc^ion, 

who;  e 
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where  the  only  queftion  ity  whedier  the  Utter  part  is  diftidfif 
from,  or  relative  to  the  fS^'mer.  I  think  the  words  of  bodi 
parts  are  relative  to  each  other,  and  die  latter  only  explanatory 
of  the  former :  diey  are  only  difierent  ways  of  expreffing  die 
fame  thing,  in  which  one  peihaps  may  in  itfidf  be  of  a  ftronger 
import  than  the  other,  but  yet  were  mtended  by  the  l^jiflitiiR 
to  convey  the  fame  fenfe,  only  in  a  fidler  light. 

It  was  (Sud  that  unlefs  the  latter  words  are  carried  further  dna 
the  former,  they  will  be  entirely  ufelefs :  but  to  fliew  that  afls 
cf  Parliament  are  not  fo  nice  upon  that  head,  but  make  life  of 
different  expreffiohs  as  often  to  clear  up  their  meaning  in  wkit 
went  before,  as  to  add  new  matter,  I  (hall  obierve,  that  thii  ] 
very  claufe  now  before  us  is  no  new  one  amongft  our  ftatutOi 
but  is  ufed  in  feveral  of  them  upon  occafions  that  (hew  they  muft 
be  merely  fynonymous  with  what  was  find  befiore.  Thtf 
X  Jac.  I.  c^  4.  §  6.  makes  perfons  paflbig  or  fent  beyond  fat 
into  popifh  feminaries,  incapable  of  inberiting»  purchafiqg^  ] 
taking  and  enjoying  any  manors,  lands,  profits,  goods  and  cbu  ^1 
tels  whatfoever ;  but  not  content  with  thole  words»  it  goes  oa 
and  enacts.  That  all  eflates,  terms  and  intere(b,  (in  the  my 
words  of  our  flatute)  (hall  be  utterly  void  and  of  no  efied.  Anl 
yet  it  is  evident,  thefe  could  not  carry  the  incapacity  of  pqiiii^ 
farther  than  the  former  words  had  done ;  (ince  thofe  exclude  Um 
from  all  benefit  whatfoever  in  any  real  or  perfonal  eftati/widiio 
the  realm  of  England. 

^_ 
But  what  is  more  full  if  poffiUe  to  our  purpofe  is  25  Gr.  %  \ 
€.  2.  commonly  called  the  t^  oQ^  by  which  perfons  de£M* 
into  offices,  and  refufmg  to  take  the  oaths  and  receive  the  (acrs- 
raent,  are   made  incapable  ^  to  take,  occupy  and  enjoy  die' 
*^  faid  offices  or  employments,  or  any  part  of  them,  or  anf 
<<  profit  or  advantage  appertaining  to  them:"   And  yet  m 
Parliament,  to  prevent  any  equivocation,   and  to  mAe  the; 
matter  plain  to  the  lay  gtnUy  declares  further,  *^  That  aO  fudi 
*'  office  or  offices,    employment  or   emplo]rments,    (hill  be 
^<  void ;"  which  no  one  wiU  fay  can  (ignify  more  than  irtitt 
was  exprelled  in  the  preceding  fentence. 

t  Ann.  fL  J.         I  (hall  mention  but  one  ftatute  more,  which  is  that  of  i  Jkau 
^*  3^*  concerning  the  purchafe  of  the  forfeited  eflates  in  IrtUati^  by 

which  it  appears  how  apprehenfive  the  Parliament  was  ^  the 
danger  which  might  arife  to  the  kingdom  by  a  landed  intereft 
fubfifting  in  the  papifb,  and  therefore  amongft  other  things  it 
was  defigned  as  a  prevention  of  any  of  thofe  eftates  from  ever 
returning  into  popifh  hands  :  for  this  purpofe  it  ena£bs,  ^  That 
**  all  papifls  (hall  be  for  ever  difabled  to  purchafe  any  of*  thofe 
*<  lands  3"    and  further^  <^  That  all  a6h  whatfoever  fuflRu^^ 
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**  6t  done  oMiidi  lands  to  or  in  truft  for  any  papift  (hall  b^ 
^^  siAL**  This  flatute  feems  to  have  been  the  very  pattern  of 
die  ad  now  before  us,  and  though  it  Is  impoifible  to  find  any 
«jfe  for  the  latter  words,  not  implied  in  the-fermer ;  yet  the  le- 
^lilature  we  fee  did  not  think  it  improper,  to  exprefs  their  minds 
different  ways,  both  with  regard  to  the  difability  of  the  perfon, 
and  the  nullity  of  the  ads  done  for  his  benefit,  though  they 
lx>th  in  the  end  amount  but  to  the  fame  thing.  Here  was  cer- 
tainly no  intention  in  the  Parliament,  to  difable  the  papifls 
fynxk  felling  or  difpofing  of  their  own  efhites :  the  reftraint  was 
«Mily  from  purchafing  and  taking,  and  it  was  equal  to  them, 
vrbo  was  the  feller  or  difpofer,  whether  the  eftate  moved  from  a 
yapift  or  a  proteftant :  the  papift  was  in  all  cafes  alike  ftill  dif- 
aUed  from  being  the  taker. 

Hayinx  now  (as  I  think)  cleared  this  cafe  from  any  difficulty 
itmi^t  Ue  under  upon  account  of  the  different  wording  of  the 
Attate,  and  (hewn  that  no  advantage  can  be  taken  againft  the 
daottnt  for  the  peculiarity  of  fome  expreffions  in  the  latter  part, 
iriuchwere  added  by  the  legiflature  only  out  of  abundant  caution, 
aadtD  prevent  mifhikes  \  I  (hall  now  proceed  to  (hew,  that  afe<- 
coriing  to  the  true  intent  and  defign  of  this  ftatute,  the  lite  Earl 
Wiiiioc  refrrained  from  fufFering  fuch  recoveries  as  he  did. 

And  Ike  iirft  thing  I  would  fet  out  with  is  to  obferve,  that  this 
ita  penal  law :  it  takes  from  perfons  what  by  the  common  law 
^ingbml  is  their  birth-right,  and  upon  that  account  is  to  be 
ittcrpreted  ftri£Uy,  and  in  fuch  a  manner  as  not  to  carry  the  pe- 
ttltjT  fiurtber  than  the  open  and  evident  intent  of  the  ftatute, 
viuct  is  a  rule  of  coiiftru£tion  that  always  has,  and  I  truft 
*Vtt  will  prevail. 

Now  the  firft  and  plain  view  of  this  law  was,  to  prevent  the 
peat  mifchief  that  had  been  experienced  from  the  power  which 
Aeaioneyed  men  amongft  the  papifts  had  of  increafmg  their  lai^d- 
[    ^itM^m  in  Englandy  a^d  confequently  of  invefting  themfelves 
'    *idi  a  large  (hare  of  power  and  influence  in  the  country.     To 
itmedy  this  mifchief,  the  ftatute  provides.  That  for  the  future 
Ao  papift  (hill  make  any  new  acqulfition  in  lands  ^  but  there  is 
m»any  word  in  it,  that  looks  like  a  defign  to  take  from  them 
tlijpir  own  eftates,  which  they  had  bcfo^e :  as  to  thofe  it  meddles 
;iQt  with  them,  but  leaves  them  where  it  found  them  ^    we 
fliiould  then  at  leaft  endeavour  to  guard  againft  any  interpretation, 
that  tends  to  the  taking  away  or  abridging  their  prefent  eftates, 
becaule  in  fo  doing  we  ad  moft  agreeably  to  the  fenfe  and  mean- 
ing of  the  legiflature. 

Before  the  fuflering  thefe  recoveries,  it  appears,  the  late  Earl 
was  tenant  in  tail :    every  eftate-tail  has  this  property  infepa- 

rablv 
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rably  anncKed  to  it,  thnt  the  pofleflbr  of  it  ha»  n  f%tit  to  fiiffer  s 
recovery.  Should  therefore  this  ftatutebe  expounded  in  fuchc 
mantur,  r.s  to  hmder  the  cfFeft  of  a  common  recovery  on  a  pa^ 
pift's  eftate-tail,  it  would  be  taking  away  one  prefcnt  right  whidi 
he  has  as  an  inherent  quality  in  his  own  cflate,  and  fo  far  ex- 
tending the  penalty  and  hardfhips  of  this  law  beyond  its  princi- 
pal defign,  which  I  have  before  (hewn  had  regard  only  to  ne^ 
acquifitions,  and  being  a  penal  law  is  to  be  conftmed  ftriAly. 
I  muft  therefore  own  myfelf  at  a  lofs  to  find  out  the  reafon,  whj 
we  are  to  thwart  that  ancient  and  conftantly  allowed  rule  ol 
tronftru'^ion,  by  going  out  of  the  words,  and  in  my  opinion  oul 
of  the  intent,  of  the  ftatute.  That  the  power  of  fuflfering  a  re- 
covery is  incident  to  an  cflrate-tail,  I  believe  will  not  be  denied : 
ATildmays  cafe,  i  Co.  and  6  Co.  40.  arc  full  to  that  purpofe ;  and 
there  it  is  faid  too  tliat  all  conditions  to  the  contrary  are  void. 
and  that  a  tenant  in  tail  has  the  power  over,  though  he  has  nd 
the  whole  fee-fimple  in  himfelf. 

So  the  cafe  of  Benfon  v.  Hodfon^  2  Lev.  26.  I  Mod.  8.-  when 
l»ord  HaU^  accounting  for  a  recovery's  being  a  bar  to  the  re 
mainder  man,  fays,  that  a  recovery  is  a  conveyance  or  nietliok 
of  defeating  thofe  limitations,  excepted  out  of  the  ftatute  ieitmm 
which  never  intended  to  hinder  it,  and  that  the  reeompence  i 
value  is  not  the  rcafon  why  the  remainder  man  or  reve|Goner  S 
barred. 

But  as  an  anfwer  to  all  this  it  is  urged,  that  how  true  foerer 
is,  that  the  Earl  wiis  feifed  in  tail,  and  the  power  of  fuflfering^ 
recovery  is  the  right  of  every  tenant  in  tail ;  yet  the  ftatute  1^ 
are  now  upon  has  in  fa£l  fcparated  this  cftate  and  that  righ^ 
they  are  to  take  the  flatute  as  they  find  it,  and  then  it  has  i^ 
ficiently  deprived  him  of  the  power  of  fufFering  a  recovery,  E: 
difabling  him  from  purchafing. 

"The  ground  of  this  argument  is,  that  the  dcftruSion  of  tl»< 
cftatc-tail  by  the  recovery,  and  the  taking  an  eftate  to  hiififelf  ill 
fee,  is  a  purchafe  within  the  meaning  of  the  ftatute. 

Now  confider  the  analogy  between  common  fenfe  and  this 
con(lru6lion  :  would  it  ftot  furprizc  a  man  who  aflcs  who  yoa 
purchafed  your  eftate  'off,  to  be  told  you  purchafed  it  of  your 
lelf :  whofe  was  it  before  ?  why  it  was  mine,  and  I  purchalcd  it 
of  my  fclfi  Would  not  a  perfon  unacquainted  with- the  chi« 
cancryof  the  law  think  jrou  dcfigned  to  banter  him  by  fuch  an 
anfwer  ?  And  I  believe  the  Parliament  never  thought  of  fuch  a 
purchafe,  where  the  fame  perfon  is  both  donor  and  donee,  |;ran« 
tor  and  grantee. 

la^ree 
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I  agree  it  was  the  intent  of  the  ftatute  in  general  to  pre- 
Tent  the  acquifition  of  eftates  by  the  papift  ;  and   therefore  if 
there  is  a  deficiency  of  any  words  which  might  direAly  com- 
prehend  them,  we  may  fupply  it  for  that  purpofe.      Thus  I 
take  a  devife  to  be  within  the  ftatute:  or  if  a  papift  fhould  b« 
fulFered  to  difleife  another,  and  then  gain  a  releafe  from  the  dtf* 
feifee ;  or  where  he  is  tenant  for  life   fhould  levy  a  Ane  and 
the  five  years  fhould  pafs :  in  all  thefe  cafes,  or  any  other  of 
gaining  any  efhite  or  intercft   in  lands  which   he  could  not 
have  purely  by  his  own  ad,  and  without  the  procurement  or 
-connivance  of  the  perfon  whofe  right  is  loft,  i  take  it  he  will 
be  difabled  by  the  ftatute.     But  I  can  go  no  farther,  this  be- 
ing in  my  opinion  the   utmoft  extent  that  either  the  words  or 
meaning  of  it  can  bear  :  and  if  we  fhould  attempt  to  carry  it 
further,  the  mifchlef  aimed  at  will  not  be  prevented  but  in- 
creaied  ;  the  popifh  intereft,  inftead  of  being  leflcned,  will  be 
€onfiderably  advanced. 

For  I  cannot  but  think  the  effeft  of  fuch  a  conftruftion  will 
Ik,  to  fix  a  perpetuity  to  the  eftates  of  all  the  papifts  \i\  England  \ 
aad  inftead  of  removing  by  degrees  all  the  landed  intercft  out 
<tf  popiih,  into  proteftant  hands,  it  will  tend  to  keep  it  en- 
tirely amongft  the  Roman  catholicks :  for  to  make  a  papift 
iBcqiable  of  fufFering  a  recovery,  equally  hinders  the  falc  to 
Aprotefnmt,  or  a  papift. 

Or  fhould  the  latter  part  of  the  ftatute  be  interpreted  in  the 
MK)ft  latitude  the  words  will  allow  of,  and  as  a  disjoined  and 
f^qttnite  claufe  ftom  the  former ;  coniidcr  what  abfurdities  wc 
Vluft  run  into  that  way.  All  adts  for  his  benefit  or  relief  are 
QM^  void;  and  therefore  I  cannot  but  think  thofe  words, 
^riien  ftretched  as  large  as  fome  people  would  have  them,  will 
prevent  even  a  fale  to  a  proteftant,  fince  no  man  can  be  iup- 
poTedto  part  with  his  eftate  to  a  ftrangcr,  but  in  view  of  fome 
Wnefit  to  himfelf.  But  I  hope  it  will  never  be  pretended,  that 
the  Parliament  defigned  any  fuch  thing  by  that  expreflion,  when 
it  is  evident  the  ftatute  was  calculated  to  enforce  and  oblige 
JMpifts  to  fuch  a  fale. 

But  if  we  muft  interpret  the  word  pur  chafe  here,  not  accord- 
ing to  common  underi^anding  (which  one  would  imagine  acfb 
of  Parliament  were  moft  calculated  for)  but  in  its  legal  fctifc, 
in  oppofidon  to  taking  by  defcent;  yet  then  I  fay,  the  Karl 
'was  feifed  under  this  recovery  much  more  in  the  way  of  a  de- 
fceat  than  a  purchafe.     For  this  purpofe  it  is  to  be  obfcrved, 
dut  by  the  firft  fettlemcnt  Sir  Francis  became  tenr.at  for  life, 
with  a  reverfion  in  fee  to  himfelf  after  the  eftatc-tail,  of  which 
the  late   Earl  was  feifed   before   his  fufFering  the  recoveries, 
Ihould  be  fpent.     This  reverfion  in   fee  defcended  on  the  late 
Earl  at  the  fame  time   the  eftatc-tail   came  to  him,   and   he 
yoL.  L  T  continued 
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continued  feifed  of  both  till  the  recovery.     Now  trfiat  efkSt 

had  the  recoveries  on  thefe  eftates  ?    why  as  to  the  tail»  it  ex« 

tinguifhed  that,  but  could  not  touch  the  fee;  the  confequencc 

of  which  was,  that  all  the  impediment  being  removed,  be  wat 

then  in  poiTeilion  only  of  that  ancient  reveriion  in  fee,  whid 

defcendcd  to  him  from  his  grandfather.     4  Mod*  I.  the  cafe  a 

Symonds  v.  Cudmore.      Tenant  in  tail  with  a  rever(km  in  fo 

'    makes  a  leafe  not  warranted  by  the  ftatute,  and  dies,  the  i0iM 

before  entry  levies  a  fine  ;  and  it  was  held,  that  the  leafe  wa 

good,  for  this  reafon,  becaufe  the  tenant  in  tail  by  lev]ring  tfa* 

tine  did  not   carry  off  the  eftate-tail  fo  as  to  avoid  the  ieafil 

but  only  extinguimed  it,   and  fo  was  in  as  heir  at  law   to  ki 

father  of  his  reverfion  in  fee,  and  mufl  therefore  take  that  eftal 

together  with  the  father's  charge  upon  it. 

Now  fuppofe  the  late  Earl's  father  had  made  fuch  leafe  aa 
died,  and  the  Karl  before  entry  had  fuffered  a  recovery,  woul 
'  not  this  have  let  in  his  father's  incumbrance  ?  or  can  there  b 
any  difference  whether  the  tail  be  extinguifhed  by  fine  or  re 
covery  ?  Whatever  a<S  it  is,  that,  by  removing  the  iatermediat 
eflates,  lets  in  the  reverfion,  it  is  exa^Uy  the  fame  thing :  ill 
incumbrances  on  that  reverfion,  and  the  incidents  to  it,  mtE 
be  let  in  too.  And  therefore  if  the  £arl  had  been  original! 
feifed  ex  parte  matemay  he  would  have  been  in  of  the  fee  « 
the  recovery  on  the  fame  fide. 

Common  recoveries,  it  is  well  known,  are  only  as  CGOidw 
afTurances,  to  be  interpreted  in  the  fame  manner,  and  to  ok 
vey  a  title  in  the  fame  condition,  as  other  conveyances  4^ 
Now  if  one  feifed  in  fee  enfeoffs  J.  S.  to  the  ufe  of  himfetf  fl 
life,  remainder  to  the  ufe  of  tlie  feoffee  in  fee  ^  the  feofiecs 
in  only  by  way  of  remainder,  and  not  of  the  reverfion  as 
the  refidue  of  the  ellate  which  was  in  him  as  feoffee,  i  /jg 
22.  ^.     J^y^r  361. 

The  law  looks  upon  the  deed  to  lead  the  ufes  and  recove 
as  both  together  making  one  conveyance  ;  and  therefore  Yfhi 
it  happened,  that  the  perfon  to  whom  a  conveyance  was  mad 
in  order  to  mv.kc  a  tenant  to  the  praecipe^  was  alfo  leilee  li 
years  of  the  fame  land  3  it  was  adjudged  in  the  cafe  of  FMOilin 
V.  Cohy  I  Mod.  107.  that  the  leafe  was  not  extinguished,  I 
it  would  have  been  in  any  other  cafe ;  becaufe  the  law  CDS 
fiders  the  recovery  with  all  its  appurtenances  but  as  one  coil 
veyance,  and  each  of  the  inflruments  to  bring  it  about  but  9 
p;;rt  of  it. 

What  I  have  been  faying  now  to  prove  that  Earl  yanus  wa 
in  under  the  recovery  rather  by  dcfcent  than  by  purchafe,  is  fuf 
pofing  it  to  be  true,  that  all  are  feifed  of  their  eflates. eitherb 
defcent  or  purchafe.     But  indeed  I  think  there  is  anoth 

vs 
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y  of  coining  to  an  eftate,  and  thnt  is  by  operation  of  law, 

in  the  cafes  of  tenant  by  the  courtefy,  dowt^r,  and  the  lord 

"fcy  efcheat :  in  eaclv  of  which  there  is  nothing  cither  of  pur- 

•crhafe  or  defcent,  but  the  law  cafts  the  cftatc  on  the  hufband, 

^he  widow,  and  the  lord,  without  any  atfl   of  their  own,  or 

jirior  feifin  of  their  anceflx>r.     And  under  this  rank,  perhaps, 

•yrt  may  place  the  eftate  gained  by  the  late  Earl  under  the  re- 

^oircry :  he  is  not  fcifed  of  any  new  or  really  difFcrem  eftate 

iirofn  his  firft  tail,  for  the  tail  and  fee  are  in  law  equal  eftate?, 

-and  therefore  capable  of  being  exchanged,      i  RolL  Abr.  813. 

Bu^  by  the  means  of  this  recovery  the .  operation  of  the  law 

ias-  new  moulded  it,  and  put  it  in  a  diltercnt  form  from  what 

-it  was  before. 

The  fum  of  what  I  have  faid  under  this  head  is,  that  he 
IS  not  in  by  purchafe  (taking  it  in  the  legal  fcnfc)  which  is 
frevtnted  from  having  any  effedt  by  the  ftatute :  but  he  is  iu 
eithci:  by  defceilt  or  operation  of  law ;  both  which  are  con- 
^Sfcdly  not  within  the  Ifatute. 

Bixtdien  the  objiE^dion  recurs  from  the  latter  words  of  the 
tatute,  which,,  fay  they,  are  general,  and  extend  to  his  own 
*9s ;  that  the  law  doth  not  regard  from  whence,  but  to  whom 
"Ac  eftate  comes  ;  and  therefore  let  the  aft  be  done  by  thb 
J«pift  himfelf,  or  by  any  other  ;  if  thereby  any  eftate  or  biine- 
ft  teenies  to  thti  papilr,  it  is  made  void. 

But  firft,  had  the  ftatute  intended  the  papift's  own  avfl^,  it 
^itHdd  have  been  natural,  to  have  mentioned  any  adts  fufFcred 
«r  done  by  him,  whereas  the  words  are  only  to  or  fovy  which 
nn  never  include  by  j  for  to  is  no  more  than  to  bimjdf^  and 
Jir  implies  to  another  for  himfdf. 

But  in  tlie  next  place,  let  us  confidcr  the  confcquences  of 
fach  an  extenfive  conftruftion.      The  a6t  fays,  *'  Any  thing 
^  iont  for   the  benefit  or  relief  of  a  papift  ftiall   be   void." 
Kow  let  thofe  words  be  but  underftoud  in  their  full  extent, 
to  mean  aJl  afts  done  by  himfelf  or  others  in  rclanon  to  his 
cferte,  that  are  for  his  benefit ;  and  I  may  venture  to  fay,  they 
wiB  not  leave  him  even  the  leaft  mark   of  owncrftiip  in   that 
which  is  confefledly  his  own  land.     Plowing  and  fowing,  mak- 
ing leafes  (which  infants  are  allowed  to  do  as  what  is  bene- 
idaf  to  them)y  mortgaging,  though  to  a  proteftant,  or  felling 
in  order  to  raife  money  to  redeem  himfelf  from  flavcry,  will 
«U  come  within  the  comprehenfive  meaning  now  fet  up  of  the 
words  bendit  and  reliefs  for  not  one  of  thefe  afts  but  arc  in  fome 
Qeafure  (fone  with  a  profpeft  of  his  benefit  or  relief. 

T  2  I  men- 
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I  mention  thcfe,  not  as  things  infifted  on  in  termtmy  but 
what  muft  follow  as  a  confequence  of  leaving  the  main  defip 
of  the  ftatute,  to  find  out  an  expofition  moft  to  the  embii^ 
rafTment  of  papifts.  For  I  am  bold  to  bj^  the  Parliamot 
never  thought  of  carr)dng  matters  to  fuch  a  length :  nor  aa 
it  be  imagined,  that  a  papift  tenant  for  life,  with  a  power  of 
committing  waftc,  is  by  this  ad  debarred  from  fo  doing,  aol 
made  incapable  of  digging  mines,  cutting  ftone,  and  die  lih^ 
and  yet  this  is  a  flronger  cafe  than  ours,  fince  it  is  to  thedit 
berifon  of  the  rcverfioner.  | 

Agriculture  is  much  favoured  and  encouraged  by  the  \ar%  % 
whereas  we  are  now  inventing  a  method,  how  all  the  lands  ia  ^ 
the  hands  of  papifts  muft  lie  for  ever  uncultivated. 

The  cafe  moft  relied  on  by  the  counfel  for  the  publick  was 
that  of  Roper  v.  Radcliffe^  which  was  adjudged  upon  an  apped 
to  the  Houfc  of  Lords,  where  an  eibte  was  devifed  to  be  CoU  j 
for  payment  of  debts  and  legacies,  and  the  furplus  to  go  to  t  j 
papift  ;  and  the  devife  of  the  furplus  was  held  void  upon  (hb;  J 
prefent  ftatute,  as  being  an  intereft  and  profit  out  of  lands. 

But  I  muft  own  my  inability  to  find  how  that  cafe  has  vo 
relation  to  this  before  us :  I  am  fure  it  is  very  confiftent  inn 
my 'interpretation  of  the  word  pur  chafe:  it  was  an  intereft  <Ml 
of  land,  not  bis  own  but  another's  :  and  this  was  fuch  a  pra* 
fit,  as  gave  him  as  full  a  power  over  th(^  land,  as  if  it  had  Mt 
been  diredted  to  be  fold,  but  devifed  to  him  chargo^c  widi 
debts  and  legacies ;  for  he  might  (if  a  protefhmt;  have  coM 
into  a  court  of  equity,  and  compelled  the  truftees  to  convcj. 
to  him  on  payment  of  the  debts  and  legacies :  this  therefeit  i 
was  to  all  intents  a  devife  of  another's  land,  which  I  have  be-  I 
fore  admitted  to  be  within  the  ftatute. 

But  fay  they,  confider  what  you  arc  doing :  are  not  you  gtr* 
ing  a  papift  tenant  in  tail  in  poireflion  a  power  to  bar  a  pro» 
tenant  remainder-man:  and  docs  not  this  tend  to  keep  the 
land  amongft  the  papifts,  inftead  of  drawing  it  to  the  prolcft« 
ants  ?  Docs  not  this  enable  the  anceftor  to  keep  the  heir  fteadf 
to  his  own  religion,  for  fear  of  being  difinherited  \  And  tt 
not  this  a  ftrciigthening  of  the  popifh  religion  I 

To  this  I  anfwer :  Tliat  it  is  but  a  yain  terror,  and  cm 
follow  no  more  this  way,  than  that  which  is  admitted  oo  stt 
hands  would  have  been  good.  For  did  not  every  body  acreCi' 
that  if  the  recovery,  inftead  of  being  to  the  ufe  of  £ail 
'James  in  fec^  had  been  immediately  to  the  ufes  declared  \n 
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le  fubfequent  Settlement,  then  every  thing  would  have  been 
ght,  and  as  it  ihould  be  ?  And  where  is  there  any  eilential 
ifierence  between  the  two  methods  of  new  moulding  the  eftate  ? 
lie  argument'  of  mifchief  holds  both  wa}^ :  nay,  it  is  uni- 
erfal  in  one,  and  but  particular  in  the  other ;  for  I  am  apt  to 
lunk  nobody  who  has  the  fettling,  of  Roman  catholick  eftates 
nr  the  future  will  ever  follow  the  precedent  of  this  cafe. 

Whether  this  recovery  was  fuffered  really  in  order  to  make 
he  fettlement  on  marriage,  or  whether  we  can  take  notice  of 
t  as  fuch,  I  do  not  think  it  very  material.  It  is  true,  it  is 
lot  exprefsly  averred  to  have  been  for  that  purpofe,  but  yet  there 
s  t^iwtonium  ret  that  it  was,  for  the  Durham  recovery  was 
[9  ^W  171a,  and  the  releafe  is  dated  the  23d,  which  was  as 
MQ  as  a  letter  could  come  to  London  to  fignify  that  the  reco« 
lay  was  fuffered* 

't^pOQ  die  whole  I  am  of  opinion,  it  never  was  the  intention 
flf  die  i^flature,  to  deprive  Earl  James  of  any  right  he  had  to  ^ 

iis  own  eftate.  Being  tenant  in  tail,  he  had  a  right  to  fufFer 
recovery  and  new  mould  his  eftate.  He  has  done  fo,  and 
lifed  a  good  right  in  Mr.  Raicliffe^  whofe  claim  I  think  was 
til  founded,  and  ought  to  have  been  allowed. 

Mr.  Jttftice  Fortefcui%  argument.     I  (hall  make  two  queftions  Mr.JafticeF«r' 
this  cafe*     i.  Whether  this  conveyance  is  a  ^arrA<j/#  within ''/^*"*' "«"• 
e  tSL     2*  If  it  fhould  not  come  under  that  ftri6t  notion  of 
e  wm-d  pyrchajiy  whether  it  is  not  aiFc<flcd  by  the  latter  part 
die  ftatute,  which  fpeaks  of  all  ads  fulFered  and  done  to  or 
r  tbe  benefit  or  relief  of  a  papift. 

As  to  the  firft ;  I  take  it  for  granted,  that  he  who  takes  by 
trchafe,  is  a  purchafer;  and  the  conflderation  is  not  material, 
has  been  allowed  by  my  brother ;  and  in  the  cafe  of  Roper 
Radcliffg  it  was  agreed,  that  there  was  no  diftindlion  between 
king  by  purchaie  and  being  a  purchafer.  Let  us  then  fee  what 
is  to  take  by  purchafe.  Litt,  §  12.  fays,  He  takes  by  pur- 
iifei  who  comes  to  lands  by  his  own  a<^  and  agreement,  and 
It  by  defcent.  The  oppofition  between  purchafe  and  defcent, 
t  that  the  former  is  the  effeSt  of  a  man's  own  a£l;  the  latter, 
e  ad  of  law,  without,  and  perhaps  againft  his  own  ad.  The 
eining  of  defcent  is  not  confined  to  that  particular  cafe  where 
ids  come  down  from  the  anceftor  to  the  h^ir ;  but  wherever 
?  freehold  is  vefted  in  any  perfon  by  the  ad  and  courfe  of 
fp  fudi  perfon  is  in,  in  nature  of  a  defcent.  i  Inji.  iS.  t. 
luft  therefore  differ  from  my  brother  as  to  his  notion  of  tenant 
die  oourtefy,.  dower  and  efcheat.  Tenant  by  efchcat  is  faid 
come  in  as  heir,    in  loco  haeredis.  Bra.  Efcheat  33.  where 
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the  lord's  taking  by  cfct^eat  i$  put  upon  the  £une  foot  wiA  « 
the  heir's  taking  from  his  anceftor. 

The  fame  is  to  be  faid  of  tenant  in  dower  ftnd  by  the  cov- 
tefy :  and  I  never  till  now  heard  of  that  third  fort  of  taluag 
eftates,  which  my  brother  calls  taking  by  operation  of  law, 
as  dlftinguifhed  both  from  a  purchafe  and  descent.  Lord  (Hi 
indeed  does  mention  a  third  fort  by  creation,  but  that  is 
foreign  to  our  cafe,  and  may  befides  be  very  properly  referred 
to  the  head  of  purchafe. 

If  the  aA  of  law  concurs  with  the  a6^  of  the  party^  it  is 
a  purchafe.  If  the  vlA  of  law  only  works  the  vefting  of  tie 
elbte,  it  is  then  a  taking  by  deicent.  This  is  the  cafe  of  ibe 
-recoveror.  .  He  is  in,  it  is  true,  by  operation  of  laWj  Iwt 
his  own  a6l  is  that  which  firft  gave  motion  to  it,  and  coflis- 
quently  he  is  in  by  purchafe.  No  one  would  doubt  lAcrc 
the  recovery  is  to  the  ufe  of  a  third  perfon,  but  that  he  ia  in  by 
purch.iie,  and  yet  he  too  is  equally  in  by  operation  of  kw« 
The  late' Earl  then  was  within  the  cxprefs  words  of  Litilituh 
.for  he  not  only  took  by  operation  of  law,  but  in  conjunfiioa 
'With  his  own  a.Q.  and  deed  executed. 

But  we  nre  told,  this  is  only  the  legal  fenfe  of  the  word  :^ 
there  is  another  vulgar  fenfe  more  intelligible  to  the  undefftaod' 
ing  of  the  generality  of  the  world,  and  the  ftatute  is  lb  be  iH' 
tended  in  that  fenfe. 

:.  I  mufi  own  this  .is  the  firft  time  I  ever  heard,  that  Judge!  su^ 
to  lay  aiide  the  legal  fenfe  of  a  law,  and  run  about  to  fiofl  tb*  ' 
meaning  in  which  it  is  received  by  rufticks  and  plebeians.  Th^ 
word  purchafe  has  a  known  fignification,  in  which  it  has  Cpn^ 
^hmtly  been  ufed  by  lawyers  without  any  variation:  and  r 
can  never  fuffer  myfclf  to  go  from  that,  without  an  ciprc^ 
direction  in  the  body  of  the  fiatute. 

It  is  faid  this  is  not  a  purchafe,  why  ?  becaufe  he  to6k  x0 
new  eilate,  but  was  in  only  of  his  ancient  ufe.  Whait  eftati^ 
had  he  before  the  recovery  r  Only  an  eftate-tail  with  a  diftanlT 
remainder  in  fee,  after  feveral  intermediate  remainders  in  tail- 
to  the  iecond,  third,  and  other  fons  :  What  eftate  has  he  now 
by  the  recovery  ?  One  fmgle  fee-fimple  in  pofleffion  ;  that  is, 
the  feveral  particular  eflates  that  were  before  partly  in  him  and 
partly  in  others,  are  now  joined  together,  and  made  one  in  him 
alone.  Nov/  can  any  one  fay,  that  the  whole  is  the  fiune  wid& 
fome  of  its  parts  ?  Or  that  he  has  the  fame  eftate  now  he  has 
every  thing  in  him,  as  he  had  when  others  ihared  it  with  bim  \ 
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fiut  then  again  the  objeflion  is  altered,  and  we  are  told, 
that  the  recovery  only  removes  the  impediments,  and  leaves 
him  in»  juil  as  he  was  at  firft.  Be  it  fo ;  he  ftill  gains^  a  new 
hereditament,  which  he  had  not  before  ;  and  it  amounts  to  the 
fame  thing,  whether  this  is  efFedled  by  taking  away  the  incum- 
brance, or  adding  fomething  new.  In  numbers  every  one  knows 
Ae  removing  a  fubftradHon  is  making  an  addition. 

But  to  prove  that  he  was  in  of  his  old  eftate  in  fee-ftmple, 
everal  cafes  have  been  cited.  The  cafe  of  a  feofFment  to  the 
life  of  the  feoffor  for  life,  remainder  to  the  feoffee  in  fee,  is 
rery  little  to  the  purpofe.  It  is  grounded  on  what  is  faid  in 
I  In/f.  23.  that  whoever  is  feifed  of  an  eftate,  has  both  the  eftate 
of  me  land,  and  alfo  the  ufe  or  the  right  to  take  the  profits ;  and 
therefore  fo  much  of  the  ufe  as  he  does  not  difpofe  of,  continues 
KD  in  him  as  his  old  eftate,  and  fo  fhall  gp  to  the  part  of  the 
modier  from  whence  the  eflate  originally  moved,  but  all  this 
IOCS  on  the  fuppofition  of  a  prefent  fee-fimple  in  the  feoffor, 
which  in  our  cafe  is  removed  to  a  great  diftance,  after  the 
termination  of  feveral  other  eftates. 

Another  cafe  urged  with  as  little  reafon,  is  that  of  Symmonds 
y.Qubitorei  vriiere  tenant  in  tail  with  an  immediate  reverfion 
to  himfelf  inTfee  makes  an  unwarranted  leafe  and  die$,  the  iffue 
before  entry  levies  a  fine ;  and  held  he  fhall  not  now  avoid  the 
kafe.  But  this  is  diftinguifhed  from  the  prefent  cafe  by  the 
liune  difference  as  the  former :  the  reverfion  in  fee  was  imme- 
diatdy  in  him  after  his  eftate-tail,  fo  that  he  really  had  the 
Hhole  efhite  in  the  land  in  himfelf,  only  it  was  cut  into  two  ' 
|ttrts«  Rut  here  the  eftate-tail  in  poueflion  and  the  fee  in  re- 
verfion are  disjoined  by  the  intermediate  remainders  in  other 
perfimS)  who  confequently  take  off  part  of  the  whole  inherit- 
nice.  All  that  this  cafe  amounts  to  is  only  to  prove,  that 
vbere  a  man  has  two  eftates  in  him,  a  leafc  which  he  makes  is 
ilEiing  out  of  both,  and  therefore  when  one  of  them  is  fpent, 
or  any  ways  removed,  it  fhall  be  ferved  out  of  the  other. 

A  tafe  was  cited  upon  the  argument,  wher^  tenant  for  life 
tith  contingent  remainder  in  tail,  remainder  to  the  tenant  for 
Sfe  in  fee,  makes  a  feoffment  to  the  ufe  of  himfelf  in  fee  ;  and 
idd  that  this  ufe  in  fee  avas  only  his  old  eftate.  Now  there  is 
10  doubt  but  that  this  muft  be  his  old  eftate,  for  he  was  all  along 
'died  of  thefee-fimple,  liable  only  to  be  opened  upon  a  contin- 
gency :  all  that  the  feoffment  did,  was  making  the  contingency 
mpoiffible  ever  to  happen,  and  fo  incapacitates  the  perfon  who 
ras  to  be  the  takers   but  this  makes  no  addition  to  the  eftate ; 
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it  only  makes  that  eflate  abfolute  in  the  tenant,  which  bd 
wob  liable  to  be  broke  in  upon  and  interrupted. 

When  a  fee-fimple  cx>nditionaI  and  an  abfolute  one  m 
they  are  confolidatcd.     HoL  223.     Salk.  338. 

The  cafe  of  the  Earl  of  Lincclriy  Show.  Pari.  Cafes  15^ 
ftronger  than  this.  There  Edward  Earl  of  Lincoln  feifed  11 
made  his  will,  and  devifed  the  lands  in  queftion  to  the  |d 
tiff;  afterwards  by  leafe  and  rcleafc  he  conveyed  them  to  tfa< 
of  himfelf  in  fee  till  an  intended  marriage  (hould  take  ef 
and  then  to  the  common  marriage  ufes.  The  marriage;  n 
took  efFc(El,  and  he  died  without  iflue  or  other  difpofitioi 
the  premifles.  The  qucflion  in  Chancery  was,  whether 
conveyance  was  a  revocation  of  the  will,  and  held  there  t 
fo:  and  the  decree  was  affirmed  in  the  houfe  of  Lords,  bee 
the  eftate  in  .fee  gained  by  the  conveyance  was  not  the  oh 
fate  which  the  Earl  had  in  him  before,  it  being  limited  : 
a  different  manner,  and  to  be  determined  on  a  certain  qw 
cation.  Now  if  this  variation  of  the  eftate  was  fufficient  tc 
llroy  his  old  eftate,  and  put  him  into  a  new  one  ;  there  is  n 
more  reafon  here,  the  late  Earl  oi  Dirwentwater  ibould  be 
judged  in  of  a  new  eftate,  when  it  is  agreed  here  is  an  altera 
of  his  eftate,  and  it  is  fo  great  as  to  vary  the  very  cour 
dcfcent,  which  is  certainly  a  mark  of  a  different  eftate. 

It  has  been  faid,  here  is  a  vendee  witliout  a  vendor: 
this  is  only  a  gingle  of  words.  In  the  cafe  of  a  devife,  t 
is  'JL  purckiijc^  as  my  brotlier  admits,  but  nothing  of  a  vend< 
the  cafe.  If  the  words  vendor  and  vendee  cannot  be  made  ui 
the  law  fuppiies  other  relative  words  that  are  as  much  t( 
prefcnt  purpofe  ;  there  is  dcvifor  and  devifce ;  and  in  our  c 
do  not  fee  why  recoveror  and  rccoveree  may  not  be  ufed,  w 
ln•^y  anfwcr  the  fame  end,  and  be  applicable  according  t( 
difiVrcnt  kinds  of  purchafc. 

In  fuppofition  of  law  the  recoveror  is  in  by  purchafe 
has  j/aincd  an  eftate  from  the  tenant  in  tail,  which  he  hat 
bcturc,  and  the' tenant  in  tail  has  by  intendment  of  law  a  re( 
pcnlc  in  Value  for  it  j  and  the  fee  which  is  recovered,  is 
tiling  of  that  eftate  which  was  in  the  tenant  in  tail}  it  i 
derived  from  him,  nor  can  the  recoveror  make  his  title  i 
him.  This  appears  evidently  from  the  ftatute  of  7  //.  8. 
which  was  made  on  purpofe  to  remove  an  inconvcn: 
that  arofc  from  this  want  of  privity  between  the  reco 
and  the  tenant  in  tail.  By  that  ftatute  the  recoveroj 
power  given  him  to  avow  ai!d  juftify  for  the  rents,  icr 
and  cuftoins  referved,  in  the  fame  manner  as  the  tenant  ii 
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Thig^t  have  done,  'whi(;h  fuppofes  he  could  not  have  done  Co 
\)efore:  smd  that  ftatute  had  been  ufelcfs,  if  the  recoverors 
Iiad  been  in  of  the  fame  eftate  which  the  tenant  in  tail  had  be«- 
4bre,  for  then,  according  to  Do^.  &  Stud,  c,  26.  Co.  Litt.  104* 
iie  might  avow  and  juftify  under  his  title.  But  the  recoverors 
<lo  not  affirm  the  pofleilion  of  the  tenant  in  tail,  from  whom 
they  recover,  nor  claim  by  him  \  but  rather  difaffirm  and  dcftroy 
liis  eftate:  and  therefore  they  cannot  allege  any  continuance  of 
"tiieir  title  by  him.  So  that  the  recoverors  do  not  come  in  by 
the  per  or  c»/,  but  in  the  poft^  and  confequently  are  feifed  of  ^ 
'very  diflerent  eftate  from  the  tenant  in  tail. 

The  rea(bn  why  the  remainder-man  has  no  part  of  the  recom- 
fenfe  in  value  upon  a  recovery  is,  becaufe  that  recompenfe  is  a 
fee,  upon  which  no  xemainder  can  be  limited. 

To  conclude  this  head,  I  think  if  the  old  fee  cannot  talc^ 
liace,  fo  as  to  make  him  tenant  in  tail  at  the  time  of  his  attain- 
der; then  the  new  one  muft,  which  I  hold  to  be  a  purchafc,  and 
asfoch  made  void  by  the  a£t. 

But  as  the  fecond  point,  whether  the  eftate  of  the  late  Ear) 
be  not  within  the  latter  part  of  the  ftatute,  an  intereft  arifing  to 
iumb^  virtue  of  fome  ad  or  tiling  had,  done,  or  fuftercd  for  his 

It  has  been  faid  by  my  brother  Pagty  that  this  latter  claufe. 
OQ^t  to  be  tied  up  to  the  former,  and  as  intended  to  take  in 
Qodung  more  than  what  was  before  comprehended  under  the 
'WJrd  purchafe. 

But  firft  here  are  no  words  by  which  this  is  referred  to  the 
foregoing  part.  In  the  next  place  I  muft  obferve,  that  the  latter 
^rds  are  more  general  than  the  former ;  and  though  fometimes 
"ibiequent  particular  words  do  rcftrain  more  general  ones  that 
ptcede,  jet  I  never  heard  that  general  ones  that  come  after  were 
fcftrained  by  particular  ones  that  preceded.  Should  we  interpret 
Ait  ftatute  in  the  manner  my  brother  is  contending  for,  we  ' 
ftoold  render  the  moft  common  form  of  fpeaking  and  writing 
vain,  where  a  perfon  that  would  take  in  every  thing  begins  with 
tmtmerating  particulars,  and  then  left  any  thing  fliould  have 
dcaped  him  adds  the  moft  general  words  he  can  think  of  to  fup- 
plfall  poffible  deficiencies. 

The  firft  claufe  difables  the  party  to  purchafe,  and  the  fecond 
Bukcs  all  eftates,  ^c,  for  his  benefit  void.  Bat  if  the  latter 
^»ords  are  to  fignify  purchafes  only,  there  could  have  been  no 
«€edof  them,  it  being  precifely  the  fame  thing  to  difable  the 
fvtjr  to  purchafe,  and  making  his  purchafc  void.     I  (hall  give 

you 


aSa  Hilary  Term  6  Geo. 

jou  two  inftances  of  this :  the  firft  is  Rjx  v.  Corpcratm  ^ 
Portfmoutby  on  the  13  Car.  2.  r.  i.  §  12.  which  enads,  Th.^ 
no  pertbn  fhall  be  elected  into  any  office,  that  fhall  not  Yanrt 
taken  the  facrament ;  and  every  perfon  eledled  fhall  take  time 
dathf  and  in  default  thereof  fuch  ele6Hon  (hall  be  void.  I  ob- 
jeded  that  the  words  in  default  thereof  were  to  be  underftood 
only  of  taking  the  oaths,  and  not  the  (acrament  ;  but  the  coast 
faid  that  could  do  us  no  fervice,  becaufe  the  incapacity  of  fac- 
ing eleSed  which  was  created  before  in  thofe  who  had  not  re- 
ceived the  facrament  was  the  fame  thing  as  making  their 
eledion  void,  and  fo  there  was  no  occafion  for  thofe  latter  wordls. 
I  Co.  66*  The  other  inftance  is  that  o(  Magdalen  College  cafe,  where  L>f 

ftatute  all  leafes  and  grants  by  that  college  are  made  voidy,ac^<l 
it  is  there  adjudged,  that  this  is  the  fame  thing  as  difabling  thc^saii 
to  make  any  grants  or  leafes. 

I  can  eafilv  admit  thefc  latter  words  to  be  explanatory  of  tlie 
former,  but  uill  in  fuch  a  manner  as  to  carry  the  difabiuty  fat.!- 
ther  than  thofe  did :  for  the  legiflature  confidered^  that  dvut 
were  feveral  ways  by  which  papifts  might  come  to  eflaret, 
which  would  not  come  under  the  notion  of  purchafe,  thou.£h 
equally  within  the  mifchicf  it  intended  to  remedy ;  and  there- 
fore, that  they  might  befure  not  to  leave  any  part  cf  the  danger 
unguarded,  added  thofe  latter  words,  in  order  to  take  in  all 
.    which  the  former  would  not. 

In  our  cafe  indeed  the  ftatute  does  not  fay,  the  conveyance  to 
a  papift  fhall  be  void,  but  the  eftate  fhall  be  fo :  this  anioiuitf 
to  the  fame  thing  as  a  leafe  to  a  monk  for  life,  remainder  over 
in  fee,  the  whole  deed  is  void,  becaufe  it  can  have  no  eSeA  un* 
lefs  it  pafles  the  particular  eftate,  that  being  neceflary  tofupport 
the  remainder.  9  H.  6.  24.  b.  Bro.  Grants  1 23.  But  liF  tbe 
conveyance  can  have  another  effe£t,  the  deed  mall  be  good  to 
that  purpofe,  though  the  particular  eftate  be  void  :  thus  a  devifi? 
to  a  monk  for  life,  remainder  over  is  not  void ;  though  tbe 
monk  cannot  take,  it  fhall  be  good  for  the  remainder-man.  But 
in  the  prefent  cafe  the  recovery  itfelf  is  void,  becaufe  it  caa 
have  no  other  effedl  but  to  pafs  an  eftate  to  a  papift,  and  fiflCC 
the  recovcrors  cannot  take  for  his  ufe,  they  cannot  take  at  alL 

The  matter  therefore  may  be  reduced  to  this  dileoun^ 
jBitlier  the  eftatc-tail  is  barred,  or  it  is  not  barred.  If  it  i$ 
barred,  the  fee  is  in  the  recoverors,  and  the  fame  moment  ^ 
Lord  Derwentwater.  If  it  is  not  barred,  then  the  tail  coa* 
tinues,  and  confequcntly  is  forfeited  by  his  attainder. 

My  brother  calls  this  a  relative  claufe,  but  I  can  find  bttt 
one  word  of  that  nature  in  it,  which  is  fwb^   and  that  ba^ 


Hilary  Term  6  Geo.  aSj 

fiodiing  to  io  with  purchtferS}  but  is  ufed  only  to  (h^w  that 
the  fame  perfons  (papifts  I  mean)  are  concerned  in  this  as 
well  as  the  former  daufe.  Indeed  there  are  other  words  in  it, 
which  can  have  np  relation  to  purchafes,  fuch  as  the  words 
tn^  ^nd /itffirtd. 

It  was  faid  the  vroxdjuffered  may  be  underftood  of  fufPered 
by  di/Ietiin  :  though  I  mould  allow  of  tliis,  yet  it  does  not  fol- 
low that  it  does  not  extend  to  common  recoveries  too.  In 
truth  the  word  is  applicable  to  both  cafes,  and  many  others  : 
at  in  Mqgdalen  College  cafe,  where  the  words  of  the  ftatute  are 
the  (aine  as  here,  and  held  that  a  fine  and  non-claim  is  within 
Ac  word  fuffered  :  otherwife  it  would  be  to  no  purpofe  to 
prevent  alienations,  if  by  fuffering  a  fine  to  be  levied,  and  five 
jears  to  pafs  without  claim,  the  eflate  might  be  paflcd. 

Now  let  us  confider  whether  the  intereft  gained  by  this  re- 
covery fui&red  by  Lord  Derwentwater  himfelf,  is  not  to  the 
fonrpofes  of  this  ad  the  fame  as  if  he  had  gained  it  under  a 
lecovsvy  fu&red  by  another.  I  think  it  i)> :  it  is  an  z&  by 
vfaich  he  procures  to  himfelf  a  larger  and  more  valuable  eila:e 
Aan  he  had  before,  and  he  gets  it  too  by  taking  away  from 
notber  perfon,  as  Do^,  ^  Stud,  exprefsly  fays,  he  gets  what 
li^has  from  the  remainder-man.  It  makes  no  difference^  that 
nil  this  acquifuion  is  only  in  the  fame  lands ;  for  a  larger  and 
jbctter  eftate  in  the  fame  lands  is  all  one  in  this  refpe(5l,  as 
t  qew  acquiiition  of  new  lands  from  a  flranger.  Thus  where 
,0ne  devifed  lands  to  J.  S.  for  life,  and  all  other  my  lands  to  B. 
it  was  held,  JIL  28.  i  Lev.  212.  that  the  reverfion  of  the 
bods  before  devifed  to  J.  S.  for  life  paf&d,  becaufe  a  further 
iQtereft  in  the  fame  lands  was  conftrued  by  law  as  fo  much 
<iewkmd. 

Suppofe  the  remainder-man  had  conveyed  his  right  to  the 
W  £arl ;  can  any  one  doubt  whether  this  had  been  a  new 
icquifition  within  the  ftatute  f  Now  where  is  the  difference, 
whether  he  gains  the  fame  thing  by  his  own  a£l,  or  the  zA  of 
mother  ?  It  is  equally  in  both  cafes  a  new  hereditament,  which 
ke  has  acquired  in  the  fame  lands,  and  that  is  the  fame  as 
other  lands.     2  Fen,  286. 

It  is  iaid  that  this  flatute  had  no  intention  to  take  apy  t}iing 
tway  from  the  papifts  which  they  had,  but  only  to  prevent 
ttieir  having  any  more  lands,  and  that  to  fufFer  a  recovery  is  a 
power  and  right  inherent  in  every  tenant  in  tail. 

To  this  I  anfwer.  The  flatute  does  not  (nor  docs  my  argu- 
iBtnt  need  it  fhould)  reflrain  a  papifl  from  fuffering  a  reco- 
very to  the  ufe  of  a  protcilant.  But  whether  it  intended  tf 
tske  away  this  pow^9  when  it  is  to  be  ufed  for  the  benefit  of 

a  papift, 
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a  papift,  is  die  queftion.  To  fay  diere  is  no  exprefs  intefttiQ 
to  prejudice  the  prefent  right  of  papifts  to  their  eftates,  is  c 
no  weight ;  becaufe  whatever  is  comprehended  under  the  gc 
neral  incapacity  put  upon  them  by  the  ftatute,  has  the  (am 
force  as  if  it  was  adhially  named  ;  and  I  think  I  have  provec 
that  the  prefent  cafe  is  fo. 

It  may  be  faid  that  the  Parliament  intended  not  to  take  awi 
any  right  from  protelhmts,  but  yet  we  fee  it  does^  for  it  pre 
vents  their  felling  to  a  papift,  who  may  offer  more  for  it  thai 
1 G.  1.  c  50.  another.  So  in  the  ftatute  1  Gm.  agamft  traitors,  it  was  £1 
from  the  principal  defign  of  that  ftatute  to  injure  good  fubjefi 
and  proteftants,  and  yet  it  has  taken  away  a  real  intereft  frco 
them,  for  it  vefts  all  eftates-tail  of  traitors  in  the  crown  if 
fee,  whether  the  remainder  or  reveriion  be  in  a  proteftant  or  i 
papift ;  it  is  the  confequence  of  the  ftatute,  and  it  cannot  be 
helped. 

But  to  make  this  ob}e<l%ion  the  ftronger,  it  is  faid,  that  thii 
right  of  fufiering  a  recovery  is  fo  clofely  conneAed  with  die 
very  eftate  of  a  tenant  in  tail,  that  it  cannot  be  taken  away  bjf 
a  condition. 

I  agree  fuch  a  condition  generally  is  void,  but  not  where  it 
reftrains  the  alienation  to  a  particular  perfon.  This  is  our 
very  cafe.  The  fufFerlng  a  recovery  is  left  open  for  the  uft 
of  protcftants,  but  reftraincd  only  as  to  a  particular  fort  of 
perfons.  Whether  a  recovery  by  a  papift  tenant  in  tail  to 
his  own  ufc,  is  not  one  fufFercd  for  the  benefit  of  a  papiil^ 
as  well  as  where  it  is  fufFcred  for  the  ufe  of  another  papil^  if 
a  queftion  not  at  all  affecStcd  by  this  objcftion :  nor  does  the 
ftatute  regard  whether  it  be  ly  a  papift,  as  my  brother  isa- 
gines,  but  if  it  be  to  or  for  a  papift  it  is  fufficient. 

I  would  now  confider  whether  the  law  has  not  fome  known 
fpecies  of  incapacity,  under  which  the  cafe  of  the  papifts  up- 
on this  ftatute  may  be  ranked.     I  think  it  has.     Capacity  and 
incapacity  to  purchafe  have  been  long   known  in  our  law* 
and  fignified   certain   precife   conditions  or   circumftances  of 
perfofis,  which  lawyers   have  been  at   no  lofs  to  determinct 
VVhen  this  ftatute  therefore  incapacitates  certain  perfons  ts 
purchafe,  it  muft  be   undcrftood   to  put  them  into  the  (ame 
condition   in  this  rcfpe£(,  as   thofe  were   in  whom  the  law 
formerly  took   notice   of  as  incapable  of  purchafing  ;   fucb 
as  monks  and  other  religious  perfons.     And  the  Parliament 
feems  to  have  had  their  eye  upon  thefe  fort  of  perfons,  and 
to  lead  us  to  make  this  comparii'on,  in  uiing  the  fame  form  d 
expreffion  to  defcribe  the  incapacity  in  this  ftatute  which  ii 
midc  ufe  of  in   the    31  //.  8.  i*.  6.    which  enables   monk^ 
to   purchafe   after    dcraignment.      The  papifts  then  are    te 
be  confidered  in  the   fame   condition  as  monks,  and  as  Ai^ 
ffanti0  lun  recipit  majus  aitt  minus^  the  incapacity  to  purchafii 

mufl 
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uift  be  equal  in  both :  and  confequentljnJlM  can  no  more 
ike  an  eftate  by  virtue  of  a  common  recovery^  by  whomfoever 
offered^  than  a  monk  could  have  taken  it. 

I  cannot  imagine  how  the  danger  of  perpetuities  comes  to  be 
aid  in  the  way.  No  body  pretends  that  a  recovery  to  the  uk 
i  a  proteftant  is  prohibited  1  and  as  long  as  papifts  are  at 
liberty  to  fufier  them,  though  with  that  limitation,  they  may 
mortgage,  they  may  fell,  or  any  vrays  load  their  eftates,  and  fo 
carry  forward  the  very  end  and  purpofe  of  the  ftatute,  which  was 
to  remove  the  land  of  the  nation  out  of  popifh  hands,  by  obliging 
isKm  to  fell ;  nor  is  this  any  real  damage  to  the  papift  himfelf^ 
ince,  though  he  parts  with  his  land,  he  has  an  equivalent  for  it. 

It  has  been  faid  by  fome  of  the  counfel,  that  this  point  was 
itennined  in  the  cafe  of  Thomby  v.  FUetwood :  but  this  ob* 
fefiion  was  never  made  in  that  cafe,  and  indeed  it  had  been 
rery  impertinent ;  for  firft,  one  of  the  recoveries  in  that  cafe 
ras  before  this  ftatute ;  but  if  both  had  been  fince,  it  could 
lot  have  made  Ar  the  plaintiff;  becaufe  if  they  had  been  void,  it 
voidd  have  given  him  no  title,  for  then  Charles  Lord  Girard  had 
MB  ieifed  in  tail,  and  the  heir  in  tail  is  now  living :  but  the 
UK  point  in  that  cafe  is,  whether  Lord  Gerard  took  any  eftate 
K  all,  fo  as  to  enable  him  to  fuffer  a  recovery. 

Another  obje^on  has  been  made,  that  to  deftroy  this  reco- 
ictjr  of  Lord  Derwentwater^  would  be  dangerous  to  many  pro- 
tcfaot  purchafers,  who  have  come  in  under  fuch  titles.  But 
whtteyer  this  might  have  been  formerly,  it  is  now  removed  by 
tk  ftatute  3  Ge§.  cap.  18.  which  fecures  proteftant  purchafers,  3  c.  a  it. 
and  looks  backward  as  well  as  forward,  bv  ena^ng,  ^^  That 
*  nopurchafes  made  or  hereafter  to  be  maae  by  proteftants  of 
^  pi|Mfts  fliall  be  impeached,  on  account  of  any  difability  the 
*f  papifts  were  laid  under,  either  by  i  Jac.  or  our  ftatute. 

Having  thus  anfwered  the  inconveniencies  urged  on  one  fide, 
let  us  now  fee  whether  there  are  no  unanfwerable  ones  of  the 
flAsr.  And  I  think  there  are:  for,  i.  To  eftablifti  this  re- 
corery,  is  to  give  papifts  a  power  of  cutting  off  proteftant  re- 
nainaer-men,  and  fo  &r  taking  away  the  very  landed  intereft 
rf  proteftants.  2.  They  will  be  able  by  this  means  to  turn 
Ae  courfe  of  defcent,  as  it  fliall  ferve  the  purpofe  of  removing 
Ae  eftate  out  of  a  proteftant,  into  a  popifti  line.  3.  They  will 
bfe  a  power  of  making  themfelves  tenants  in  fee,  and  upon 
)ocafioa  to  diftribute  freeholds  in  a  county,  and  influence  the 
iate  qf  our  legiflature  by  the  votes  they  make  at  their  eledion. 
«  II  puts  the  heir  too  much  in  the  pewer  of  the  anceftor, 

wh^ 
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^o  may  rfiake  efe  of  his  liberty,  with  a  view  to  prevent 
converiion  of  his  fucceffor. 

Upon  the  whole  I  am  of  opinion,  this  recovery  is  witlijii 
the  wofdi  of  the  ftatute,  both  as  a  purchafe,  «rtd  as  a  greater 
and  better  eftate  which  is  gained  from  the  remaindei--iiian,  aiu/ 
turns  to  the  benefit  of  a  paptft.     Fdr  the  dangeif  can  never  he 
the  Icfe,  Where  he  gets  it  fer  nothing,  thaii  vrhcm  -he  pays  a 
valuable  confideration.     If  it  be  wiibin  tile  words,  why  is  it 
not  widiin  the  meaning  ?  Is  not  the  meaning  to  be  coUe£M 
Irooi  tfi(e  words,  and  the  words  to  be  interpret  according  H 
law?"tt-is  certainly  right,    what  the  Judges  faid  in  Jt^'% 
cafe,  that  the.wdrds  of  a  Aatute  are  to  be  taken  in  a.l^  . 
fenfe,  unlefs  the  intent  appears  to  the  contrary  j  and  to  fay  die 
a£h  t>f  a  ftranger  only  are  reftrained,  and  not  of  the  pafift 
himfelf,  is  to  fpeak  without  any  warrant  from  the  ftatme,  fcr 
that  makes  no  fuch  diflference,  but  leaves  the  perfons  convi^iagi 
all  upon  the  fame  foot,  with  no  other  regard  but  f§  ti^Mliitil 
conveyed, 

I  w^uld  now  mention  fome  cafes  to  jufti^  imd  ekwr  w/f 
opinion.  Rdper^t  ciafe  I  apprehend  is  much  Aronger  than  ihif> 
that  was  a  dtivife  of  lands  to  truflees  to  be  feldy  slii4  Mtef  ^ 
ment  of  debts  and  legacies  the  furplus  was  to  gb  to  a  popifti 
and  it  was  adjudged  in  the  Houfe  of  Lords,  that  this  devife 
of  the  furplus' was  void,  net  upon  account  of  the  poiSbifity  Aat 
the  papift  might  have  the  land  itfelf;  for  in  ftich  cafes,  if  A* 
ChanceHbrt^ces  care  that  the truftbe  executtd,  anddmliaJ 
fold,  the  paprft  can  never  have  tihe  land,  and  in  fiA  t^  UtA 
was  fold,  when  that  caufe  came  into  the  Heufe  <sflMsiB\  f^ 
that  it  was  really  but  a  pecuniary  demand :  but  becaufe  of  tk^ 
connexion  with  land,  andbecaufe  it  might  draw  that  adong  wiA 
it  5  it  was  held  to  be  within  the  ftatute.  And'  in  the  prefcDt 
cafe  here  is  a  greater  aiid  crK)i*e  vakia^e  intereft  in  land  pi^iA 
by  a  papift,  which  makes  it  much  ftronger. 

Another  cafe  I  fliaH  mention,  v*tw  Humphrey's  cafe,  whidi 
eame  out  of  the  northern  circuit  to  be'  argued  above.  Ltflet 
Tor  nrnety-nine  years  yielding  rent  furrcndcred  to  a  pa^ft  tiiit 
reverfioner  in  fee;  and  heW,  nothing  pafled,  and  the  furrender 
void.  It  was  held  fo  by  my  Lord  Chief  Baron  Ward.  Now  I 
would  obferve,  that  in  that  cafe  the  reverfioner  did  not  take  by 
purchafe,  but  the  benefit  vjrhich  accrued  to  him  was  by  a  merger 
t>f  the  term ;  but  becaufe  it  was  an  enlargement,  and  a  bettering 
of  his  eftate,  it  was  held  to  be  within  the  ftatute.  And  where 
is  the  difference,  whether  his  eftate  be  enlarged  before  or  bdiind  | 
by  the  addition  of  a  parricukir  eftate,  preceding,  interyeaingi 
Or  coming  after  his  own  ?  The  only  thing  that  is  material  is  the 
increafe,  and  there  is  that  in  our  cafe,  as  well  as  in  the  other. 

To 
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To  conclade,  die  words  of  this  ftatute  are  general,  and  as  larg^ 
%  couM  be  contrived  to  take  in  all  conveyances,  and  to  obviate 
ich  obje(%ons  as  are  now  fet  up.  The  rule  of  law  in  con- 
tni&ion  of  thefe  ftatutes  warrants  the  taking  them  in  a  full 
ititude,  for  its  being  a  penal  law  will  intitlc  it  to  no  favour, 
ihere  religion  amd  the  publick  are  concerned.  And  fo  it  was 
icfolved  in  Fofin^s  cafe,  and  Magdalen  College  cafe.  The  fta^ 
tnte  takes  in  both  cdnfiderations  :  it  is  made  for  the  preferva^- 
boQ  of  church  and  ftate,  and  therefore  is  to  be  carried  to  its 
ttnoft  extent. 

« 
For  thefe  reafons  I  am  of  opinion,  that  the  claim  was  weU 
iiUlowed,  and   confequently  the  decree  of  die  commiffioners 

afht  to  be  afirmed. 

Mr«  Baron  AAuntague'%  argument.     This  is  a  cafe  of  great  Mr.  Baron 
%KMiance,  as  it  is  on  the  conftrudion  of  a  ftatute,  which,  Mountaguit 
Wigh  made  twenty  years  ago,  has  never  yet  been  fuHy  con-  •'8^*"**^^ 
idered  :  and  it  is  of  difficulty  too,  becaufe  two  learned  Judges 
kive  already  difibrd,   and  I  believe  i  ihall  differ  from  both  in 
points. 


It  appears  diat  at  the  time  of  fufFering  this  recovery  diere 
a  marriage  fetdement  on  foot,  and  it  is  evident  to.  me, 
ilut  ihe  recovery  was  had  for  that  end.  Lord  Derweniwater 
4l  mant  in  tail  of  an  ancient  family  eftate  with  remainders 
over.  When  a  treaty  of  marriage  was  on  foot  between  him 
and  Sir  yohn  JVebV%  daughter,  in  order  to  make  a  jointure  and 
fRnfifion  foir  die  marriage,  he  agr^s,  according  to  die  comikion 
fiKdiod  of  conveyances,  to  make  a  tenant  to  the  praecipe  in  or-  jf,  jg.  He  mlf- 
itt  to  taSEu  a  recovery,  and  declares  the  ufes  to  himfelf  for  life,  takes  the  cafe, 
*»  to  his  wife  for  life,  remainder  to  die  claimant  as  firft  fon  fr.!!?rnvl'rv1L 

,       ,  11  11  1      rr  r\     ^"^  recovery  ^"aa 

m  tail.  Snch  recovery  was  had,  and  the  marnage  took  eftc^  :  only  to  himfelf 
4c  was  attainted  of  high  treafon :  and  the  queftion  is,  whe-  *° '"»  *"**  ^.^ 
'Acr  the  eftate  is  forfeited,  ib  as  to  exclude  the  firft  fon  of  the  ^^  a'fwrwardi* 

Sttrriage*  declared  by  an 

original  deed  of 
v%  T    i^>    t       1  *ii  1.*     J*     fettlement,  and 

ror  my  own  part  1  think  the  matter  will  come  to  this  di-  theBaron^ 
faoana,  eidier  Lord  Derweniwater  took  by  virtue  of  this  fetde-  whole  argument 
«mt,  or  he  did  not.     If  he  did  take,  dien  it  was  for  life  only,  ^P;;;^;  ;p^* 
tad  he  could  forfeit  nothing  but  an  eftate  for  life,    and  bein^caft. 
fad,  the  claimant's  eflate-tail  muft  take  place.     If  he  did  not 
like  1>y  virtue  of  this  fetdement,   what  hindered  him  ?    The 
;  Aatatfi,  fay  they,  of  1 1  isT  12  ^.  3.  which  makes  him  incapable 
f  of  purchaung.     And  if  fo,.  then  nothing  was  in  him  to  forfeit. 


The  «nly  way  of  avoiding  this  dilemma  is,  diat  which  bro*< 
Act  Fm^iu  has  taken,  by  faying  that  net  only  the  ufes  to 
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Lord  Diru^entwater  himfelf  are  void,  but  the  whole  conveyance 
is  void  aifo  :  nihil  operatur  by  all  this :  here  has  been  a  bargaii 
and  fale  to  make  a  tenant  to  the  praecipe^  a  recovery  fuffered, 
ufes  declared,  and  all  this  comes  to  nothing.     This  I  take  it 
is  the  foundation  of  the  judgment  giyen  by  the  commiflionen. 
But  furclv  he  that  coniiders  the  words  of  the  ftatute,  which 
-fays  only,  ^^  That  all  eftates  and  intereils  for  a  papift  fhall  be 
♦'  void,"  but  mentions  nothing  of  the  conveyance  itfelf,  can- 
not be'of  that  mind.      But  it  is  faid  it  amounts  to  the  fiune 
thing  in  the  prefent  cafe  ^    for  if  the  ufes  are  made  void,  and 
he  is  difabled  to  take,  and  fo  the  conveyance  carries  nothing, 
it  is  really  making  the  conveyance  itfeif  void :  and  the  cafe  of 
a  monk  is  put  to  fupport  this,  where  a  leafe  to  him  for  liie^ 
remainder  over,  is  void  as  to  the  whole  conveyance  onaocoiut 
of  his  incapacity.     I  agree  it  is  fo  where  the  conveyance  is  to 
a  perfon  incapable  of  taking ;  and  fo  if  in  our  cafe  the  con- 
veyance  had  been  to  a  papift,  this  might  have  been  true ;  but 
here  are  feveral  perfons  capable  of  taking   concerned  in  diis 
conveyance  :  there  are  feveral  remainders  over  that  may  be 
.good,  fince  they  are  to  perfons  who  do  not  yet  appear  to  be 
papifts,   and  the  prefent  claimant  is  young  and  may  become  a 
proteftant:  there  are  alfo  truftees  to   preferve  the  remainders 
from  the  ceafing  or  forfeiture  of  the  particular  eftate.     So  diat 
I  cannot  fee   that   Lord  Derwentwater*s  incapacity  will  make 
the  whole  conveyance  void,  when  it  may,  and  was  intended 
to  fubfift  for  otlier  purpofes  than  that  ot  paffing  an  eftate  to 
•a  papift. 

Let  us  confidcr  this  whole  conveyance  particularly.  Here 
is  firft  a  bargain  and  fale  to  Fiaux  for  a  valuable  confider' 
ation,  {viz.  ^s.)  he  is  a  proteftant,  therefore  without  doidiC 
every  thing  is  right  thus  far,  to  veft  the  eftate  in  him  and 
make  him  tenant  to  the  praecipe.  Suppofing  now  the  fubfequen^ 
recovery  entirely  void ;  the  eftate  then  remains  in  him.  TU^ 
api^ears  evidently  from  Pouber^s  cafe,  i  Co.  that  though  fuper-^ 
ftitious  ufes  arc  void,  yet  if  a  penny  had  been  given  as  a  con- 
iideration,  it  would  be  fufEcient  to  pafs  the  eftate  abfolutely  t9 
the  fcofiees  to  their  own  ufe;  otherwife  it  would  revert  to 
the  feoffor.  In  our  cafe  the  confideration  is  greater,  for  51. 
was  adlually  paid.  And  this  (hews  that  the  ufes  to  a  papift 
may  be  null,  and  yet  the  conveyance  not  void. 


o 


If  then  the  bargainee  is  feifed  of  this  eftate,  it  muft  be  out 
of  Lord  Derwentwateri  and  it  cannot  be  otherwife,  unlefs  th^ 
praecipe  be  ill  brought  againft  f^aux. 

The  next  thing  is  the  recovery,  and  this  Is  gained  by  one 
Riiiley  He  too  is  a  proteftant  capable  of  taking,  and  conib- 
quently  the  recovery  vefts  the  fee-fimple  in  him.  Should 
now  the  ufes  of  this  be  void,  the  confequcnce  would  be  that 
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Lord  Dinventwater  would  gain  nothing  by  it,  and  it  would 
make  him  incapable  of  lofing  any  thing  alio,  fince  all  the  ei- 
tate  he  had  is  palled  away  to  others  ahcady. 

Brother  Page  fays,  that  it  is  the  rij;ht  of  tenant  in  tail  to 
fufler  a  recovery:  I  agree  it  is  fo,  with  this  limitation,  that 
no  a£l  of  Parliament  declares  his  fufFering  it  a  forfeiture,  as  in 
the  cafe  of  a  tenant  for  life.  But  how  comes  it  to  be  his  right  ? 
It  is  the  right  in  common  juflice  of  all  mankind  to  bring  a 
fraicipt  when  they  have  a  better  right  than  the  tenant  in  tail ; 
and  when  the  recovery  paiTes  againft  him,  it  is  bccaufc  in  iutend- 
ment  of  law  the  demandant  has  the  better  right.     I'his  is  the 

rind  of  the  judgment,  and  this  is  the  true  rcafon  of  its  being  a 
to  the  remainder- man,  as  well  as  to  the  tail.  The  demand- 
lat  recovers  a  clear  fee-fimple  (on  which  no  remainder  can  de- 
pcndj  without  any  regard  to,  or   being  at  all  aflcAcd  by  the 

E'cular  limitations  of  the  eftatc  of  which  the  tenant  was 
1.  All  the  dependants  on  the  eftate-tail  can  have  nothing 
tody  to  him,  who  comes  in  under  the  recovery  paramount 
10  tile  uiL 


Mr  brother  who  argued  firfl-,  mentioned  the  cafe  of  Benfcn 
V.  mdfon  in  i  Mod,  but  did  not  make  irTe  of  the  point  rclbly- 
«lby  the  court,  but  only  the  faying  of  Lord  Hale  in  relation 
to  recoveries.  I  never  found  my  opinion  on  the  .-tiSitwts  of  re- 
porters, in  which  they  are  very  apt  to  miftake  the  words  and 
fcnfe  of  the  Judges  from  whom  they  take  them ;  and  fo  it  feems 
to  be  in  that  cafe.  Lord  Hale  is  there  reported  to  have  faid, 
ftatthe  recompenfe  in  value  is  not  the  roafon  why  common  rc- 
toteries  arc  bars  to  the  remainder-men,  but  bccauj'e  thofe  iire 
conveyances  excepted  out  of  the  ftatute  de  do7iis,  Jfiut  it  is  the 
text  of  Litt.,  §  688.  that  if  tenant  in  tail  fufiereJ  a  fcio  ri':d  re- 
covery, the  iflue  might  falfify  it  in  Viformcdon.  Th::'  fh?ws 
ftat  at  common  law  fjcli  recoveries  as  we  now  mak..  ufe  of 
tobareftates  were  not  known;  and  th-jrefore  it  would  have 
fcccn  ridiculous  in  the  ftatute  de  donis  to  have  excepted  r.?covc- 
Hcs,  fince  common  recoveries  were  not  uft:d,  and  recoveries 
^m  good  title  could  not  be  imagined  to  bo  included,  if  ifiUc 
WW  taken  on  the  diflcifin  alleged  in  the  writ  of  cntrjs  ir.d  found 
lor  the  demandant,  and  fo  the  recovery  on  a  po'.nt  tried  ;  this 
ft  common  law  would  bar  the  ilFue,  ther^  Wuv.i  an  .Utriirit 
*S*mft  the  jury ;  thoujh  where  it  was  by  defiuJt,  ft  would  not. 
But  afterwards  another  middle  way  was  ibund  out,  unJ  favoured 
"ythc  Judges,  to  prevent  tlie  inconvenience  of  pei  pc-tuitics  ;  and 
Aat  was  where  the  tenant  in  tail  appeared  and  voiicl\?;d  over, 
*ndAe  vouchee  made  default,  and  fo  there  was  a  jud^nK-nt  for 
*  recompenfe  to  one,  and  for  the  latid  demanded,  to  the  other. 

Vol.  I.  U  This 
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This  judgment,  Aough  by  default,  and  without  iffiie  tried, 
held  a  bar,  on  account  of  the  recompenie  in  value. 

My  brother  Page*s  notion  of  Lord  Derweniwater^s  coming  in 
Under  this  recovery  by  operation  of  law,  asiomething  diftind 
from  either  a  purchafe  or  dcfcent^  is  very  new  and  uncommoo. 
One  of  his  inftanc^s  of  an  eftate  pailing  in  that  manner  is  the 
cafe  of  a  tenant  by  efcheat :  but  I  think  my  brother  F$rtefcaii 
opinion  is  right  as  to  that,  for  h^  certsunly  cprnqs  in  by  dcf* 
CQnt,   in  loco  baeredisn 

But  why  is  not  this  taking  by  the  recovery  a  puX^hafe  ?  I 
wonder  how  that  can  be  p\ade  a  queftion  amongft  Uwyers :  b 
not  this  the  very  point  in  ^'heUe/s  cafe,  where  old  Edward Sbtl^ 
ley  is  adjudged  tO  be  a  purchafer  of  a  new  eftate,  by  fufieriii^ 
9l  recovery: 

But  ^en  the  queftion  is,  whether  this  be  ^purchafe  wldili) 
the  meaning  of  t!ie  ftatute  of  King  JViltiamr  Aa  to  that,  I    , 
thiiilc  I  need   not  enter  into  it,  becaufe  the  cafe  turns  itpoa 
the  dilemma  I  mentioned  before* 

My  opinion  is,  that  the  conveyance  and  recovery  art  goo^ 
and  if  my  Lord  Deruj$ntwatir  gained  any  eftate,  it  was  but  Ar 
life.  If  he  eained  none,  he  had  nodiing  to  forfeit.  So  dot 
taking  it  eitner  way  (he  being  now  dead)  the  commiffioDcrt 
bad  no  rieht  JX>  ieii^  thjs  cftf^te,  and  confequently  (heir  d^cit? 
ought  to  be  reverfed, 

Mr.  J.  rr»cf%       Mr.  Juftice  Tracf%  argument.    I  am  of  the  fame  opinio^ 
argumenu  with  my  brother  who  argued  laft,  ^at  the  decree  of  the  oofA« 

miffioners  ought  tobe  reverfed. 

The   queftion  i?j  whether  the  recovery  be  void,  or  notl 
'  which  depends  on   that  part  of  the  ftatute,  by  which  eveif 
papift  is  difabled  to  purchafe  in  his  own  or  anodier*s  iuun%' 
and  all  eftates,  terms  and  interefts  had,  done  and  fufieced  Cot  t 
his  benefit  or  relief,  are  made  void.     I  take  this  to  be  one  t^l ' 
,tire  claufe,  and  the  latter  part  put  in  only  to  explain  and  em 
force  the  former;  and  there  was  great  reafon  for  it.     The  firft 
part  only  difab}es  papifts  to  purchafe  lands,  but  nQt  ifiterefts  of 
profits  out  of  lands  \  and  therefore  the  latter  was  nece^ianf  ta 
difable  him  to  purdiafe  thofe  as  we}l  as  the  lands  themiiuvcst 
But  if  the  latter  part  i^  to  be  conftxued  as  a  diftinA  indepeodeot 
claufe,  then  the  firft  part  would  be  rendered  wholly  infignifi^ 
cant }  fmce  the  latter  has  all  that  the  fijift  has^  and  much  inoref' 
So  in  I  'Jac,  I .  r.  4.  from  whence  diis  claufe  is  taken :  Perfonik 
paffing  or  fent  into  popiih  ieminaries  bejrond  itk  tee  madqt 

Hicapabte^ 
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icapaUe,  as  to  themfelves  only,  and  not  as  to  their  heirs,  of 
iheriting,  purchaiing  or  taking  any  manors,  lands,  iffc.  *^  And 
all  eftates,  terms  and  interefts  made,  fuffered  or  done  to  or 
fo  their  benefit  and  relief  fhall  be  void.'*  Now  this  muft  be 
ken  all  together  but  as  one  entire  claufe,  for  otherwife  the  lat* 
r  part  will  be  a  repeal  of  that  part  of  the  foregoing,  which 
akes  them  incapable  only  as  to  themfelves,  and  not  as  to  their 
Hrs. 

But  now  as  to  the  meaning  of  the  claufe  before  us.  It  founds 
nnge  to  me,  that  the  a<5l  of  the  tenant  in  tailhimfelf  on  hii 
wn  eftate  Ihould  make  him  a  purchafer  of  it.  A  purchafe  I 
ike  lb  be  ecquijitio  ret  alteriusy  eitlier  by  free-gift  of  the  former 
ptner^  or  for  a  valuable  confideration.  i  Inft.  i8«  b.  But 
riiat  is  a  common  recovery  ?  It  is  nothing  but  a  common  con* 
reymce,  and  the  only  method  which  the  law  gives  the  tenant 
in  tail  of  enjoying  his  eftate  in  its  full  latitude ;  and  it  is  as  much 
tk  proper  conveyance  of  a  tenant  in  tail,  as  a  feoffment  is  of  a 
Inaatin  fee-fimple,  and  therefore  very  unlikely  to  be  reftrained 
Vrbtt  general  words  of  a  ftatute.  I  think  it  could  not  be  the 
intait^  fince  there  are  no  exprefs  words  to  that  purpofe  %  ajid  1 
am  Ae  more  inclined  to  fuch  an  opinion  in  this  cafe,  becaufe  it 
%evs  to  me,  that  fuch  a  rdftraint,  inftead  of  promoting  any 
nlaf  the  ftatute,  ferves  to  defeat  its  principal  defign. 

The  ftrength  of  all  that  has  been  faid  to  bring  the  recovery 
vitliinthe  difabiing  claufe  lies  in  this,  that  the  fee  gained  is  a 
new  and  greater  eftate  than  Lord  Denventiuater  had  before,  aad 
fcaiakes  him  a  purchafer. 

But  this  is  more  in  appearance,  than  in  the  nature  of  the 
ttig.  I  think  the  recovery  cannot  be  faid  to  give  any  new 
tltt,  becaufe  it  operates  only  by  way  of  bur ;  and  an  eftate 
tf  inlereft  barred  is  extinA  and  gone,  and  cannot  properly  be 
fiM  to  be  transferred.  The  fuftering  a  recovery  is  no  more 
fe  making  ufe  of  that  very  power  which  the  law  had  given 
Kb  over  his  own  eftate,  and  when  he  has  by  this  gained  the 
fce^  he  has  in  reality  got  no  greater  intereft  in  it  thaii  he  had  be-^ 
ftrt ;  the  courfe  of  defcent  only  is  altered,  fo  that  it  ihail  now; 
p  to  one  fort  of  heir,  whereas  during  the  continuance  of  the. 
tflit  would  have  gone  to  another  :  but  as  to  himfelf,  he  had 
tte  whole  eftate  abfolutely  st  his  own  difpofal  before,  and  he  has 
iioinoit  than  that  now.  How  then  can  this  be  faid  to  be  a  pur-*' 
disfe,  efpecially  in  fo  penal  a  law  ? 

r 

But  if  this  is  a  new  eftate,  from  whom  does  it  come  ?  Not 
fonihe  remainder-man  or  reverfioner,  for  their  eftate  is  gone 
**4  extiqguifhed.     And  therefore  the  cafe  of  a  ^rant  from  thi 

U  2  reverfioner 
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rcvcrfioner  of  his  rcvcrfton  is  very  different,  and  fo  of  a  furreo* 
der  of  a  tenant  for  life  to  the  reverfioner ;  in  both  which  cafes 
there  is  an  cftate  really  taken  from  another  man  by  his  own  aft 
and  confcnt.  So  in  Lord  Limoln's  cafe  cited  by  my  brotbet 
Foricfcue :  he  had  devifed  the  eftate,  and  then  made  a  Icafe  and 
releafc  to  the  ufe  of  himfelf  and  his  heirs ;  and  it  was  held  to  be 
a  revocation  of  the  will.  But  this  would  be  the  fame,  if  a  man 
after  making  his  will  makes  a  feoffment  to  the  ufc  of  himfidf 
and  his  heirs  ;  this  is  a  revocation,  becaufe  it  Inev/s  an  altera- 
tion of  his  mind,  but  yet  in  that  czic  it  is  confcfled  he  would  be 
in  of  the  fame  eilate. 

The  recoveror  is  merely  a  nominal  perfon,  which  the  law  re*  ^ 

quires,  in  order  to  fulfil  the  folemnity  of  a  recovery;    but  ha|  \ 

nothing  at  all  to  do  with  the  eftate ;  and  if  the  tenant  makes  no  \ 

declaration  of  ufes,  the  law  will  do  it  for  him,  for  the  efiatQ  ' 

paffes  only  from  the  tenant  in  tail,  and  not  at  jdl-from  the  rcco-  \ 

veror ;  and  fo  it  was  held  in  the  cafe  oi  Abbot  v.  Burton^  Salk^  yfi%  ' 

TThe  cafe  of  a  feoffment  and  refeoffment  is  very  different  5  be-i 
caufe  the  cftate  in  that  cafe  was  once  really  out  of  the  feoffor,  and 
when  it  comes  back  again  by  the  cxprefs  tlBl  of  the  feofitt,  k 
comes  as  a  perfcdlly  new  cftate :  but  in  our  cafe,  in  conuden- 
t-ion  of  law  the  eftate  was  never  out  of  the  tenant  in  tail.  Thc 
bargain  and  fale  to  make  a  tenant  to  tlie  praecipe  are  but  t»c 
conveyance,  and  to  whomfoever  the  uf<?  is  limited,  he  tal^eskn^ 
mediately  from  the  tenant  in  tail. 

I  cannot  think  the  lord  by  efcheat  comes  in  by  defcent,  ^&h9S^ 
been  faid;  there  is  no  foundation  for  it  in  Co*  Litt.  iS.  b.  Hc 
only  fays,  that  fuch  an  eftate  differs  from  one  by  purchafe,  be- 
caufe he  comes  in  by  operation  of  law,  as  he  does  that  comes  if* 
by  defcent.  But  this  docs  not  prove  that  the  lord  by  efchcat 
f  omes  in  by  defcent. 

But  now  if  the  law  itfelf,  ^s  I  have  faid,  would  make  a  dedi« 
ration  of  i^fes  of  tiie  recovery  to  the  tenant  in  tail,  in  fee,  whidt 
can  be  notliing  but  the  old  eftate  which  he  had  before  thii 
convcyp.nce  ;  it  is  t!ie  fame  thing  if  there  be  an  eicprefs  limitapi 
tion  in  the  liame  manner  as  the  ufes  would  have  r^fulted,  ThU 
was  adjudged  upon  two  ejedlments  in  the  cafe  of  Godb§b  v, 
Frer/fcne^  3  i^^'.  406,  A  man  feifed  ex  parte  materna  makes 
a  feoffment  to  the  ufe  of  himfelf  for  life,  remainder  to  bis  ynS^ 
for  life,  remainder  to  the  iffi^e  of  his  body,  remainder  to  hi^ 
own  right  heirs.  He  and  his  wife  died  without  iffue,  and 
the  qucftion  was  between  the  heir  of  the  part  of  the  father, 
and  the  heir  of  the  part  of  the  mother  j  and  held  that  this 
^as  the  old  ufe  remaining  in  him  \  and  there  Yfz&  no  difference 
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« 

Wbetb^  the  ufe  be  by  exprefs  limitation,  or  implied  by  the  law 
Ivithout  limitation,  and  therefore  ihould  go  ex  parte  matema^ 

Some  ftrefs  has  been  laid  on  the  vroiAfuffered  in  the  fhitute, 
n  particularly  adapted  to  the  cafe  of  a  recovery  \  and  I  ihould 
Unk  diis  of  fome  weight,  could  that  word  be  applied  to  no 
iCher  recovery  but  this.  But  there  is  room  enough  for  the  ufe 
if  that  word  wiihout  taking  in  the  prefent  cafe:  it  may  be  ap- 
lied  to  the  cafe  of  a  fine ;  to  a  recovery  of  a  (Granger's  eftate  by 
(  pajHft,  fairly  or  by  coUufion  ;  and  in  general  to  all  recoveries 
fheneby  a  papift  is  to  gain  fome  really  new  eftate* 

But  if  this  recovcty  fhould  be  ftridUy  within  the  letter  of  the 
htute,  yet  I  do  not  think  it  is  within  the  meaning  of  it.  The 
intent  of  the  ftatutc  was  to  take  away  the  capacity  papifts  had 
of  acquiring  new  eftates,  not  the  power  of  difpofmg  of  their 
flU  ones :  and  on  this  ground  I  conceive  there  may  be  feveral 
crfei  put,  where  even  new  eftates  may  be  gained,  and  yet  not 
k  within  the  meaning  of  the  ftatute.  As  if  a  papift  had  be- 
fore the  ftatute  made  a  fettlemcnt  to  himfelf  for  life,  with  re- 
flttinders  over,  and  a  power  of  revocation,  and  after  the  ftatute 
kind  executed  that  power ;  he  has  now  now  gained  a  new  eftate, 
lod  yet  as  this  is  only  making  ufe  of  the  power  he  had  over 
Ittown  eftate,  I  think  it  will  not  be  within  the  ftatute.  Sup- 
|ofe  a  papift  fliould  in  an  ejedlment  recover  an  eftate,  wiil 
liif  body  fay  this  is  is  within  the  ftatute  ?  Or  fuppofe  before  the 
btute  he  had  a  particular  eftate  with  a  condition  of  accruer  of 
4e  fee  on  performance  of  a  certain  acl,  fhall  he  not  perform 
this  and  gain  the  fee  to  himfelf,  notwithftanding  the  ftatute  i 
Siicly  he  (hall,  for  the  ftatute  had  no  retrofpcdl  to  take  away 
iqr  right  vefted  in  a  papift* 

Another  reafon  why  I  think  it  not  within  the  ftatute  is,  becaufe 
It  will  not  anfwer  any  end  of  the  ftatute  to  conftrue  it  fo.  The 
Cod  of  it  was  to  lefTen  the  papifts  property  in  land;  but  how  can 
ftii  be  anfwered  by  forcing  them  to  continue  their,  ancient 
eftates  ?  By  virtue  of  the  tenancy  in  tail  they  have  an  equal 
ware  of  power  and  influence  in  the  country  as  if  they  had  the 
fc.  They  have  the  fame  power  in  elections  :  they  may  give 
fitiholds,  and  not  only  make  votes,  but  even  give  capacities 
to  ftand  as  candicates  for  an  election  ;  for  he  may  make  them 
an  eftate  for  life,  and  I  am  apt  to  think  a  tenant  in  fee  would 
p  no  farther. 

But  not  barely  to  fay  this  conftruftion  will  not  anfwer  the 
«jrf  of  the  ftatute,  I  am  bold  to  i\\y  this  conftrudtion  will  in 
•great  meafure  defeat  it,  by  making  the  eftates  of  papifts  much 
">orc  fccure  than  they  were  before :  by  allov/ing  thcfe  reco- 
il 3  vcrics 
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vtries  $31  papifts  in  remainder  and  reverfion  are  cat  off;  t^ 
eftate  becomes  aflets  in  die  hands  of  the  heir:  it  is  liable  to 
charges  in  favour  of  younger  children ;  and  all  forts  of  incum- 
brances, which  are  excluded  by  the  continuance  of  the  taulf 
are  let  in;  and  it  is  fubjefl:  to  more  forfeitures,  particularly 
for  felony,  which  the  tail  is  not  liable  to:  and  thus  by  loading 
the  eftate  a  papift  will  be  at  laft  obliged  to  fell,  ana  ihen  the 
end  of  the  ftatute  is  anfwered. 

No  argument  can  be  drawn  from  the  unreafonablenefi  of 
putting  the  remainder-man  and  reverfioner  into  the  power  of 
the  teniant  in  tail|  for  we  fee  the  ftatute  of  forfeitures  has  taken 
no  care  of  them  at  all :  and  why  we  fliould  be  more  faliciiiwt 
for  them  than  the  legiflature  was,  I  can  (ee  ilo  reafoiu 

The  cafe  of  Ropir  vi  Radclifi  I  think  not  at  all  like  ikiSf 
the  true  reafon  of  that  judgment  was  that  if  he  had  taken  by 
the  devife,  it  was  looked  on  in  nature  of  a  purchafe  of  the  had 
itfelf.  My  brother  Fortijcue  fays,  the  eftate  was  fcdd  before  the 
hearing  in  the  Houfe  of  Lords,  but  I  do  not  know  that* 

This  ftatute  is  now  twenty  years  old,  and  many  purchafotiradff 
under  fuch  recoveries  as  thefe,  which  were  iiever  quefliontd  till 
now :  and  though  there  is  a  ftatute  lately  made  for  tfie  fecurity 
of  fuch  purchafcrs,  yet  I  cannot  but  pay  a  very  great  vq^ard  to 
the  opinion  of  fo  many  learned  men,  who  have  gone  on  ia  dua 
method  ever  (ince  the  ftatute. 

As  to  the  pmnt  of  die  reVerfion  in  fee,  expectant  tipon  die 
intermediate  remainders,  being  now  let  in.  by  this  recovaty } 
it  was  mentioned  by  the  counfel,  but  I  fl&all  not  give  my  opinion 
upon  it,  becaufe  I  think  it  not  neceflary ;  and  befides  it  is  a^ 
very  important  point,  only  the  cafe  of  Synumnis  v«  Qdmtm 
goes  a  good  way  to  prove  it. 

Upon  the  whole,  I  diink  this  recovery-  to  the  ufe  of  Lord 
Denventwater  in  fee  was  good,  and  therefore  the  decree  of  ther 
commiffioners  ought  to  be  reverfed. 

Mr.  Jttftice  Mr,  Jufticc  Powys*^  argument.     Before  I  deliver  my  ofmioti, 

P(^vyt\  acgu-  I  vould  juft  take  notice  of  what  is  agreed  in  this  caufe;  which 
is,  I.  '7'hat  a  papift  may  fuffer  a  recovery,  ii\  order  to  .make  a 
title  to  a  protellant  purchafer.  And  2.  That  if  the  recovery 
had  been  declared  immediately  to  the  ufe  of  Lord  Derwentwatir 
for  life,  ^c.  prout  the  fettlement,  it  would  have  been  well 
enough,  which  I  take  to  be  a  great  conceffion* 

^  I  ana 
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•  I  am  of  opinion  to  allow  the  daim^  There  hare  Tome  things 
been  mentioned  in  this  cafe^  that  feem  itot  fo  neceflarjrto  be  in- 
fifted  on>  becaufe  diat  which  I  cake  to  be  the  main  point  is  not 
•8t£ted  by  them.  As  whether  the  eftatc  is  To  fixed  in  the  tenant 
t»tbe  fraecipiy  as  to  continue  in  him  if  the  recovery  (hould  be 
TQid:  but  I  take  it,  the  whole  conveyance  is  of  a  piece,  and 
muft  ftand  or  fall  together :  And  if  the  recovery  is  made  void| 
I  think  the  whole  conveyance  muft  be  fo  too. 

Another  matter  not  fo  neCeflary  is,  quU  operatur  by  all  this  f 
Whether  under  this  recovery  Lord  Derweniwatcr  is  in  of  his 
9U,  or  a  new  eftate  ?  I  fliall  take  no  notice  of  this^  but  go 
Jirediy  to  that  which  will  determine  the  whole  cafe.  And  I  am 

\^  cktrly  of  opinion,  that  the  recovery  fuffered  in  this  manner  is  ^ 

1^    lot  within  the  ftatute. 

Originally  an  eftate»tail  was  (ee-fimple  conditional ;  and  the 
taunt  had  die  fame  power  of  aliening  it  aiter  iflue  bad,  that  a 
tensnt  in  fee-fimple  now  has.  It  was  this  poteflas  alienandiy  that 
was  ftruck  at  by  the  ftatute  de  donis^  which  had  no  intention  to 
liter  die  nature  of  the  eftate,  but  left  it  to  continue  as  it  was 
kfixe.    Salk.f)i<). 

'  But  then  diey  beean  to  feel  the  inconvenience  of  perpetuities> 
and  upon  that  they  looked  out  for  a  method  to  trip  up  the  ftatuto 
kMsf  and  make  thefe  intailed  lands  capable  of  being  pur- 
chafed.  For  this  purpofe  common  recoveries  were  fet  up  and 
sUowed,  and  thefe  are  faid^  Sali.  33?.  to  have  taken  off  th« 
potc^tion  of  the  ftatute  ^i9»f/,  whu'i  is  ls  pretty  an  expreiEon 
a  I  have  met  with.  And  the  ufe  v!  thefe  recoveries  tor  that 
purpofe  is  grown  fo  common,  that  liiey  are  now  looked  upon 
flKrdy  as  a  method  of  conveyance,  by  which  the  power  of 
dienation  that  tenants  in  tail  have  over  their  eftates  is  to  be 
cxercifed ;  and  die  eftate  conveyed  is  not  fuppofed  to  arife  out 
of  the  eftate  of  the  recoveror,  but  of  the  tenant  in  tail  cnly^ 
Hence  it  is,  diat  recoveries  have  all  along  been  conftrued  moft 
favourably,  not  .under  the  notion  of  a  iud;.>-nncnt  in  a  luitailaw, 
but  as  a  common  afiurance,  and  6  '.^  ri*s  cal'e  directs  the  %Qo*74» 
Tudges  not  to  look  into  them  with  t..  vc  s  eyes.  They  have 
been  allowed  even  of  advowfons,  thoL^.i  no  praecipe  lies  of 
tkem.  5  Cb.  40.  Ray,  7.  The  precifeiu  Ts  of  form,  which  is 
required  in  other  writs,  is  not  nece/Tary  in  them.  2  Ro!i,  Rep. 
6j»  Remainders  and  revcrftons  expecbmt  on  eftates-tail  are  fo 
JDuch  in  the  power  of  the  tenant  in  tail,  that  they  are  of  litcie 
or  no  coniideradon  in  law. 

*         U+  It 
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It  is  fjttd  tha^  the  recovery  enlarges  the  eftate  ;  but  I  deny  it, 
for  the  eftate-tail  is  flill  a  fee-fimple  conditional  as  before  thtf 
ftatute  of  Wejimn  2.  and  that  in  the  eye  of  the  law  is  equal  to  an 
abfolute  fee-limple,  and  therefore  capable  of  being  exchanged 
for  it.  .  It  is  not  an  enlargement,  but  only  a  i'emoving  of  an 
obltacle, 

Suppofe  before  the  ftatute  WilL  3.  a  papift  had  been  in  pof- 
fcfnon  of  an  eftate  defeafible  upon  tender  of  a  ring,  and  aft^r 
the  ftatute  that  right  of  tender  had  been  releafed ;  will  any 
body  fay  this  is  a  purchafe  of  a  new  eftate,  and  as  fuch  made 
void  by  the  a£t  ?  I  believe  no  body  would  ofier  to  ailert  it. 

m 

A3  the  eftate  is  not  enlarged  by  the  recovery,  fo  what  is 
gained  under  it  is  ferved  out  of  the  old  eftate.  It  \%  not  a  nev^ 
eftate  which  is  gained,  but  only  an  excrefcence;  as  a  new 
fprout  can  never  be  called  a  new  tree.  Hence  all  grants  and 
incumbrances  made  by  tenant  in  tail  are  ftill  charged  on  the 
eftate  in  fee.  It  takes  them  as  related  to  the  former  eftate  \ 
whereas  if  this  was  a  real  recovery  of  an  eftate  paramount  to  the 
tail,  all  thofc  charges  would  be  gone. 

I  think  this  right  to  fufFcr  a  recovery  is  fuch  an  infeparable 
iutercft,  as  cannot  be  taken  a./ay  without  exprefs  words. 
\InjL  223.  b.  And  I  am  of  opinion  with  my  brother  who  ar- 
gued laft,  that  to  allow  of  thefe  recoveries  is  a  weakening  of 
the  popifti  intcreft,  for  the  reafons  which  he  has  given. 

There  is  another  thing  proper  to  take  notice  of,  which  arifes 
out  of  the  ftatute  we  fit  upon,  which  vefts  the  eftates-tail  of 
traitors  in  the  crown  in  fee.  This  ftiews  the  fenfc  of  the  legif- 
lature  as  to  the  tenant  in  tail's  eftate  ;  that  it  is  in  effe&  the 
fame  as  a  fee,  and  that  he  is  the  perfe£l  mafter  of  the  whole 
fee  ;  other  wife  they  would  be  guilty  of  an  injuftice  too  great  to 
fuppofe  them  capable  of,  in  ftripping  the  remainder-man  (who 
has  committed  no  crime)  of  his  eftate,  merely  becaufe  the  in- 
termediate tenant  had  committed  trcaibn. 

According  to  the  opinion  of  the  four  Judges  who  argued  for 
the  claimant,  the  decree  of  the  commiftioners  was  reveried, 
and  fuch  judgment  given  as  ftiouldhave  been  given  below,  W2> 
tliar  tlie  claim  be  allowed. 


^  Eafter 
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Sir  John  Pratt,  Knt.  Lard  Chief  Jujiice. 

Sir  Littleton  Powys,  Knt. 

Sir  Robert  Eyre,  Knt.  ^TUfltces. 

Sir  John  Fortefcue  Aland^ 

^ir  Robert  Raymond,  Knt.  Attorney  General. 

Thilip  Yorke,  Efq\  Solicitor  General. 


Nichoiron  verjus  Simpfon. 
Intr.  Paf.   5  Geo.    rot.  220. 

DEBT  upon  a  bond ;  the  defendant  prays  oyer  of  the  con*  Whattver  b 
dition,  which  recites,  that  whereas  die  defendant  had  mat«riaUy  ■!- 
been  conviScd  for  unlawfully  killing  one  deer  on  a  place  i*,!ittrf^i»'u. 
^^Bcd  JVhirmyrigg  Ground   in    the  parifh    of  Qifion    in    themittcd.  ^ 
bounty  of  Weftmorlandj   and  within  the   chafe  of  the  Earl  of 
^^hanetj  on  or  about  the  third  day  of  Augufl  then  laft  paft,  and 
W  brought  a  certiorari  to  remove  fuch  convidlion  into  the 
tourt  of  B.  R.  '   If  therefore  on  affirmance  thereof  he  pays 
bch  cofts  as  the  ftatute  direAs,  then  the  bond  to  be  void  : 
9fiius  Utlis  he  pleads,  that  the  convidion  recited  in  the  con- 
Atbii  for  killing  a  red  deer  at  the  time  and  place  mentioned  was 
Bever  affirmed  in  B,  R.  and  prays  judgment  of  the  adion. 

The  plaintiff*  replies,  and4*ets  out  a  convidlion  of  the  defend- 
*^  for  killing  a  red  deer  between  the  lajl  day  of]\i\y  and  the  6/A 
!f  Auguft,  in  a  chafe  of  the  Earl  of  Tbanct  called    Oglebird 

alias 
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[iM  tTbinfiiU  in  the  parUh  of  Qiftcn  in  the  county  of  ^{(?* 
fMrlandj  which  was  removed  into  B.  R*  and  afiirmed  :  and 
then  avers,  that  the  defendant  never  was  convidcd  for  kiD- 
ing  any  other  deer  in  the  faid  chafe,  or  any  part  thereof:  that 
the  deer  and  the  killing  mentioned  in  the  convi£Hon,  are  the 
fame  with  thofe  in  the  condition ;  that  the  place  called  /iP2is- 
nyrigg  Ground^  mentioned  in  the  condition,  lies  in  the  chafe 
called  OgUbird  alias  Whinfie]^  in  the  condidtion  mentioned  { 
that  the  chafe  in  the  conviction  and  condition  are  the  fiunej 
and  the  parties  the  fame  both  in  one  and  the  other. 

The  defendant  in  his  rejoinder  craves  vfir  oi  die  convidioOf 
indiich  is  fet  forth  in  baec  verba^  and  agrees  with  the  recital  of 
it  in  th^  replication  ;  and  then  taking  by  proteftation,  that  die 
killing  in  die  condition  and  the  killing  in  the  convi^on  are 
not  one  and  the  fame,  for  plea  he  fays  ("as  before)  that  duC 
conviction   in  the  condition  mentioned  for  killing  a  red  decf 
in  ff^inhyrigg  Grtmnd  on  or  about  the  3d  of  Augufi  was  nerer 
affirmed  in  B.  JR»    And  to  this  rejoimier  die  pkintiff  demurSt 

Filmer  pro  quer*  argued,  that  the  rejoinder  was  31;  for  it 
appears  fufficiendy  to  the  court,  that  the  conviAion  upon  au> 
count  of  which  this  bond  was  given  has  been  aflirmed*  Tlie 
conviSion*  anfwers  the  defcription  of  the  condition  in  evesy 
part,  but  as  to  die  time  and  phce,  which  are  not  materiii 
variances,  i  Saund.  ii6«  Or  if  th<^  are,  yet  it  is  cured  hf 
the  averments,  which  have  been  always  allowed  Ui  cafes  w 
this  nature.^  4  Co.  71.  8  Co*  Ii5.  11  E,  4.  2.  Cr$*  GtBT* 
501.  Lutw.  1414,  X4I9*  3  Lev.  179.  Nor  does  any  pre* 
judice  arife  from  this  to  the  other  fide ;  becaufe,  if  jt  be  not 
true,  he  may  traverfe  the  identity :  here  he  had  an  opporCiH 
nity  fo  to  do ;  he  has  not  done  it,  and  fo  has  by  bis  ideai^ 
admitted  the  hSt  to  be  as  we  have  alleged  $  for  ndutever  i^ 
materially  alleged  on  one  fide,  and  not  traverfed  by  the  ptb^y 
is  alwrays  taken  to  be  admitted.  2  Ven.  170.  Seli.  gu  So 
that,  be  this  variance  material  or  not  material,  either  way  it  ^ 
againfl  him  upon  this  record* 

Agar  contra.  The  averment  as  to  the  identity  can  bavo  ^ 
force,  becaufe  it  is  contrary  to  what  appears  upon  the  fa^  ^ 
the  record  -,  the  killing  in  the  condition  being  in  a  particisl^ 
part  of  the  chafe,  and  the  other  laid  to  be  in  the  ch^  ^ 
large,  fo  the  fame  evidence  will  not  ferve  both :  Belidcs,  b^^ 
ih  no  averment  of  the  identity  of  the  conviction)  but  rf  cJ>^ 
crime  only,  whereas  a  man  may  be  dpubly  convidted  of  f^ 
fame  offence* 


But  if  the  averment  fhould  be  taken  to  have  cured  die  variance 
yet  the  plaintiff  fhould  have  gone  on  and  aifigned  a  breach      ^ 
the  replication  i  for,  as  it  npw  ilaods^  the  bond  is  npt  forfeits  ^ 


iinl 
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Mle&  the  pliiiitiff  was  put  to  charges,  and  tbofe  charges  un« 
paid,  and  nothing  of  ^t  appears,  i  Sound.  102.  TeL  78. 
&itf.  138.     Sbwf.  140. 

Per  curiamj  It  is  certain  that  die  tdentitj  muft  appear  to  us, 
before  we    can   give  judgment  againft  the  defendant.     But 
though  there  are  variances,  yet  the  averments  (which  are  con* 
fiftent  with  the  record)   have  fufficiently   folved    them.      It 
would  have  been  improper  to  have  averred  the  identity  of  the 
convidion,  and  f6  have  fent  that  to  a  jury,  efpecially  when  it 
h  confequentially  determined  by  the  other  averments,   as  it 
would  have  been  if  the  defendant  had  taken  iflue  upon  diem. 
Then  as  to  the  objection  for  want  of  a  breach  in  the  replica- 
tion  ;  certainly  there  was  no  occafion  for  that,  becaufe  the 
defendant  has   not  made  his   cafe  upon  the  performance  of 
Ae  condition,  but  upon  a  collateral  point  by  way  of  excufc,  Vel.  7S. 
nhich  admits  a  non-performance ;  and  it  has  been  often  re-  |f^  '3^* 
Upredf  that  ^ere  the  defendant  pleads  matter  of  excufe,  which  ,  s\dl  iSo  xS6 
sdnuts  a  non-performance ;  it  is  enough  for  the  plaintiff  in  his  s9o* 
Indication  to  meet  the  plea,  and  falfify  the  cxcufe,  except  in  !,^""^'  '^*   . 
one  inftance  (which  (lands  upon  a  particular  reafon)  and  that  Hob.  19S,  199, 
11  the  cafe  of  an  award,  where  it  has  been  held  indeed  that  *33* 
•pon  tnti  agardfait  pleaded,  the  plaintiff  muft  not  only  reply  yrh^Sutit- 
lad  fet  out  an  award,  but  he  muft  go  farther  and   affign  a  fendmt  pkadi 
beadiy  that  it  may  appear  to  be  in  a  good  part  of  the  award ;  matter  of  ex- 
far  fince  it  has  been  held  that  an  award  may  be  good  for  part  ^|}f  '^  \^^J^" 
aad  void  for  the  reft,  it  is  neceflary  to  (hew  a  breach  of  a  affirm  ■  breach 

rl  part,  or  otherwife  the  phuntiff  has  no  caufc  of  a6Uon,  ^^^^^^!^i^ 
the  bare  finding  there  is  an  award  will  not  intide  the 
plaintiff  to  recover.  Befides  this,  payment  of  the  cofts  goes 
In  defeafance  of  the  bond,  and  fhould  have  been  fhewn  by 
die  defendant,  being  for  his  benefit.  Or  if  the  replication  had 
kea  ili^  yet  the  plea  is  fo  too,  for  it  is  noC  ad  idem,  the  con^ 
4ltion  being  for  killing  a  detr^  and  the  plea  a  red  deer,  and 
d^n  the  declaration  muft  ftand,  and  the  plaintiff  h^ve  judg- 
stent. 

Domlnus  Rex  verfus  Nicholfon  &  al\ 
I^T  a  private  a£b  of  Parliament  for  enlarging  and  regulating  infbrmatiohi 


_^  the  port,  of  If^tehaven  feveral  perfons  arc  appointed  truf-  ««  granted  for 
ties,  and  a  power  is  given  to  them  of  eleSing-others  upon  ^^JXch  w«*na 
Ucancies  by  death  or  otherwife.     Th^  defendants  take  upon  prior  franchiie 
thcpi  tP  a£t  as  truftees  without  fuch  an  eledtion  as  the  ftatutc  **^  ^  <^»^<»^* 
requires :  and  upon  a  motion  for  an  information  in  nature  of  a 
fm  warranto  againft  them,  it  was  objeAed  by  the  counfel  for 
tbe  defendants,  that  the  court  never  grants  thefe  informations, 
■Vut  in  cafes  where  there  is  an  ufurpation  upon  fome  franchifc 
tf  the  crown,  whereas  in  this  cafe  the  King  alone  could  not 

grant 
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grant  Aich  powers  as  are  exercifed  by  the  truftees  ;  the  ( 
fequcnce  of  which  is,  that  this  authority  was  no  prior  f\ 
chife  of  the  crown. 

To  this  it  was  anfwered  and  refolved  by  the  court,  that 
rule  was  laid  down  too  general,  for  that  informations  1; 
been  conftantly  granted,  where  any  new  jurifdi^tion  or  a  p 
lick  truft  is  exercifed  without  authority.  That  this  cafe  c 
even  within  the  defendant's  own  rule,  for  all  havens  bd 
originally  to  the  crown.  The  publick  trade  and  revenue 
much  concerned  in  the  regulations  of  ports  ',  and  there  beir 
particular  method  of  election  required,  we  will  always  li 
people  }fjp  to  that  method  -,  and  rather  than  fuffer  them  to  \ 
from  it,  we  have  conihued  corporations  to  be  abfolutely 
folved.     An  information  was  granted. 

Between  the  Parifhcs  of  Albrighton  and  Sklpton. 

UPON  appeal  from  an  order  of  removal  made  by  twojufti 
(quorum  unus)  the  feffions,  reciting  that  they  had  f 
ufed  the  charter  of  jObrightoriy  and  it  not  appearing  tbirehj  \ 
the  two  juftices  were  either  of  them  of  the  quorum^  thcid 
they  quafhed  the  order  of  removal. 

•  Per  curiam^  The  order  of  leflions  muft  be  quafhed ;  not 
want  of  any  power  in  the  feffions  to  look  into  the  jurifdifl 
of  the  two  juflices,  for  that  they  certainly  have ;  but  bea 
that  want  of  jurifdidion  is  not  fufficiendy  alleged ;  fmce  t 
might  have  a  jurifdi£lion,  though  it  did  not  appear  upon 
charter  of  Albrighton.  The  feffions  fhould  have  faid  in  gene 
that  it  appeared  to  them,  that  the  two  juftices  were  neithei 
them  of  the  quorum^  and  that  would  have  been  good  cauie 
quafh  the  order  of  the  two  juftices. 


Davila  verfus  Herring. 

UPON  trial  of  the  ifTue  a  cafe  was  made  and  aftervr: 
argued  in  court,  but  the  fa£t  not  being  fufficiendy  f 
ed,  fo  as  the  court  could  give  judgment  according  to  the 
ilice  of  the  caufe,  it  was  recommended  to  the  parties, 
accordingly  they  agreed,  to  go  to  a  new  trial ;  where  the  ^s 
tiff  was  nonfuited.     And  now  the  queftion  was  about  die  cc 
whether  the  mafter  fhould  tax  the  common  cofts  of  a  noni 
or  take  into  his  confideration  all  the  former  proceedings.    1 
upon  motion  for  the  court's  direction  to  the  mafter  it  was 
dered,    that  he  fhould  tax   the  defendant   his   cofls  upon 
whole,  as  well  with  relation  to  the  lirft  trial  as  the  laft. 

Wii 
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Winter  vtrfus  Lightbound* 

THE  plaintiff  obtained  judgment  of  Michaelmas  term  ge-l^  the  plaintiff' 
rally,  but  was  flopped  from  taking  out  execution  by  an       bylnji^ 
injundion  out  of  Chancery ;  which  being  afterwards  diilblved,  tiooy  he  muff 
he  takes  out  execution  tefle  the  laft  day  of  the  fubfequent  AS--  j!»^  » /«^* 
cbaelmas  term;  and  whether  he  could  do  it  in  this  cafe  without'''"^ 
zjcire  facias  was  the  queftion. 

And  the  whole  conrt  held  the  execution  irregular,  as  taken 
out  after  the  year;  for  the  judgment  being  general  has  rela- 
tion to  the  iirft  day  of  the  term,  and  fo  there  is  all  Michael^ 
mas  term  over  and  above  a  year.  And  they  faid  the  flatute  of  How  the  yearn 
Wijhm.  %m  which  is  infra  annum^  muft  be  computed  by  calendar  to  be  compoted* 
months,  and  not  by  terms ;  for  it  was  infifted,  that  taking  one 
tam  indufive  and  the  other  exclufive,  there  were  but  four  terms. 


It  being  thus  determined,  that  the  plaintiff  was  without  the 
Jtar  ;  the  next  queftion  was,  Siuid  opcratur  by  the  injunction  f 
Which  was  compared  to  a  writ  of  error,  and  there  it  has  been 
often  refolved,  that  though  the  party  be  hung  up  never  fo  many 
jreais  by  a  writ  of  error,  yet  there  may  be  execution  fued  out 
immediately  upon  affirmance  without  a  fcire  facias.     But  the  Salk.  ytu 
court  faid,  there  was  a  great  difference  between  the  cafe  Qi^^^*¥^ 
•  writ  of  error  and  an  injun^on ;   the  former  being  a  judicial  ^  *^""«  •^ 
IROceeding  appearing  to  them  upon  record,  .whereas  an  in- 
junftion  is  not  a  matter  of  record  fo  as  that  the  court  can 
take  notice  of  it. 


Anderfon  t;(*;y2/;  Coxeter.  9&10W.  j. 

c.  15. 

P£it  curiam:  The  9th  y  loth  ^.  3.  c.  15.  which  limits  What  i*  a  goaJ 
the  time  of  complaining  againft  awards  to  the  laft  day  of8'^.°""<*tofet 
next  term,  extends  not  to  fuch  as  are  made  in  purfuance  of  J^  ^^hat^wlriT* 
*  rule  of  nifi  prius^  but  only  where  the  fubmiflion  is  by  obliga-  the  iiatutc  ex- 
fwn:  and  nothing  is  a  ground  within  that  ftatute  for  us  tofet^"^*' 
?fck  an  award,   but   manifeft  corruption  in   the  arbitratorSt   **   *">«'4»« 
We  will  not  unravel  the  matter,  and  examine  into  the  juftice 
|q4  reafonablenefs  of  what  is  awarded^ 


Dominus 
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Dominus  Rck  verfus  Leonard* 

CurU  it  Banf  ^Tl  O  an  indi£hnent  for  high  treafon  he  had  pleaded  Not 
fi«/!ro,  when  the  J^  guilty }  but  having  afterwards  procured  the  King's  pir- 
fi^nUilr'^c'  ^^"»  ^^  ^*s  brought  to  the  bar,  and  by  confent  of  Mr.  At- 
King'6  Bench,  torney  he  waived  his  former  jJea,  and  confofled  the  indiAment: 
and  being  then  aflced,  what  he  had  to  fay  againft  die  court's 
proceeding  to  fentence,  he  kneeled  and  pleaded  the  King's  par- 
don under  the  great  feal,  which  was  delivered  into  court^and 
read,  and  appeared  to  be  upon  condition  to  tranfport  himfel^ 
and  to  give  fuch  fecurity  fo  to  do,  fuat  curia  di  Banco  ntjht  £- 
rigeret.  And  the  doubt  was,  whether  the  King's  Benc^  coaU 
take  the  fecurity  ?  and  upon  conftderation  it  wias  held,  thcj 
could;  for  this  defcription  was  not  confined  to  C.B.  as  if  it 
had  been  curia  noftra  de  Banco ;  but  here  nofir^  coming  after 
BancOf  it  runs  in  Englijh  the  court  of  our  Bench  i  and  this  beiiij 
fpoke  in  the  perfon  of  the  King,  it  amounts  to  calling  it  d» 
King's  Bench.  And  Eyn  Juftice,  cited  Articuli  fuper  tharim^ 
r.  5.  which  fa3rs,  Les  Juftices  iejon  Bankt^  and  my  Lord  Oil 
in  2  Infl.  554.  fays  they  mean  the  King's  Bench. 


Woodward  virfus  Robinfon« 


CASE  upon  feveral  promifles^  and  mf#r  tfZr#  upon  anoit 
for  65/.  an  indihitatus  ajfitmp/it  for  36/.  9X.  $d.  wA  t 


If  the  plea  doet 

not  cover  the  ^    _^    ^ ^^.„,.^   _   ^ _. 

parties  a*rc  lt\u1^^^^»^  meruit  foT  Carpenter's  work  and  materials,  wherein  U 
fue;  yet  if  it  be  avers  he  defcrvcd  36/.  91.  5^«  for  the  work,  and  liie  like  fimk 
J  record  of  the   foj.  ^j^^  materials. 

fame  term}  the 
plaintiffmay  ftUl 
takcjttd|;me«t< 


The  defendant  as  to  the  count  upon  Ae  note  pleads^  that  lie 
gave  a  bond  in  fatis&£^ion  of  the  faid  60/.  and  the  plaindffrc- 
ceived  itas  fuch.  And  as  to  the  faid  feveral  fums  of  36/.  gi«  S^ 
and  36/.  gs.  $d.  that  he  gave  a  note  for  fo  much  in  utis&c^ 
tion,  and  upon  ifTues  tendred  the  defendant  demurs. 


I  : 


Upon  ftanding  in  the  paper,  no  body  appeared  for  the  de- 
fendant ;  but  it  was  obferved  by  the  court,  that  there  was  X 
difconti nuance.  And  at  another  day  Strange  for  the  defend- 
ant argued,  that  there  were  two  difcontinuances.  i.  As  t6  . 
the  note  for  65/.  where  the  defendant  in  his  plea  has  artfully 
dropped  5  /.  and  pleads  only  a  fatisfa£tion  for  60  /.  And  2.  in 
the  plea  of  a  note  in  fatisfa£lion,  which  covers  no  more  than 
two  feveral  fums  of  36/.  91.  5^.  whereas  there  are  three 
iuch  fums  in  the  declaration.    PaJ'ch.  4  Geo,^  NichoU  v.  Bacikdufi^ 

in 
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in  an  indebitatus  ajfumyjhj  the  defendant  quoad  To  much  parcel  of 
the  damaiges,  pleads  one  plea ;  et  quoad  fo  much,  rejidnum^  pleads 
anodier-y  and  on  error,  when  it  ftood  to  be  affirmed,  Eyn 
Juftice  obfervcd,  that  between  the  two  pleas  the  defendant  had 
dropped  a  peniiy,  and  the  court  held  it  a  difcontinu^ce*  So  is 
Yih.  5,     Carter  51. 

To  this  itv^as  anfwered,  and  refolved  by  the  court,  that  as  Y^*^'"^""*''**^ 
to  the  firll  part  of  the  objeiSbion,  there  was  no  difcontinuance,  ^f^J,"f^™^^"  ^ 
it  being  pleaded  quoad  the  whole  promifej  and  though  it  beSaik.  179. 
in  law  only  an  ani'wer  to.  part  and  by  that  means  a  naughty  *  ^^^J*  ^^'«  . 
p!ta,  )'et  rt  will  not  rnakc  a  difcontinuance ;  fo  vice  verfa^  if  it  ^'^^    *  '* 
K  pleaded  as  to  part,  it  will  be  a  difcontinuance,  though  in 
hwitl?  an  iinf-ver  to  the  whole.     As  to  the  other  point,  they 
all  he!  J   ir   a  difco.  cinuaacc  ^  but   ihen  E^-^e  Juftice  ohrcrvcJ, 
thatit  bc'fi-  a  re.'c:>i.l  uf  this  tern,  the  plaintiff  mi^ht  yet  take 
judgment  1  y  vi^  \i  ...v*:  tor  fo  much  as  ib  uncovered  by  the  plea;  -^ 

and  cited  t^vo  inffancc;  where  it  was  fo  done,  Vincent  v,  Prejion^ 
Hch.  11  /K  -3.  rot,  183.  and  the  cafe  oi Marcas  v.  Johyin^Lord Rayau  * 
Kl  ^Jfin.  Sa:k.  i8c.  7««- 

Whereupon  die  caufe  was  adjourned,  to  give  the  plaintifflmnutcrizliiiuf. 
te  opportunity  to  fet  it  right,  which  he  did.  And  at  another 
4iy,  Stranre  for  the  defendant  argued,  that  though  the  difcon- 
tinuvicc  was  i>ow  out  of  the  ca!c,  yet  the  plaintiff  ought  not 
fo  hjiYc  ji|di;inent,  bccanfe  by  his  replication  to  the  firft  part 
ofthepicra  he  hr.s  offered  an  immaterial  iflue:  the  declaration 

bupon  a  note  for  65  /•   the  ifliie  offered  is,  whether  any 
WAS  given  in  fatisfiit^ion  of  a  note  for  60/.     And  he  cited 
fbk*  113.  Kenf  V.  /fo//,  whe|T  in  debt  upon  a  bond  for  10/, 
lOf.  the  defendant  pleads  payment  of  the  10/.  fecundum  formam 
fnJitiomSf  upon  which  they'  were  at  iflue,  and  found  for  the 
plauatiff:   but  a  repleader  awarded,  for  that  the  iffue  was  not 
0dii:mf     And  he  likened  it  to  the  c^e  of  A4erri/  v.  Jocclyn^ 
lAere  in  debt   upon  a  bond  the  defendant  pleaded  payment 
kfixe  the  day,  and  found  for  the  plaintiff;   but  reverfed  upon 
error,  becaufe  the  iffue  did  not  leave  room  enouffh  for  the  jury 
^  find  an  abfolute  breach  of  the  condition*    And  fo  it  was  held 
JJI  two  cafes  in  C^  B.    Pafcb,    5  Ann.   Sttele  v.  Alanby^    Idem 

Per  curiam:  The  replication  is  certainly  naught,  but  then 
|>  is  the  plea,  and  the  firft  fault  being  there,  the  declaration 
9f9/t  ftand)  and  the  plaintiff  have  judgment. 


Moody 
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fra£Uce« 


Moody  virfus  Thurfton. 

ACCESS  was  granted  to  the  books  of  the  commiffione 
foi"  ftating  and  determining  the  debts  of  the  army,  at  tl 
prayer  of  the  defendant,  being  an  officer's  widow. 


Wordi  nitnt 
actionable* 


Bellamy  verfus  Barker. 

AFTER  verdia  pro  quer'  for  thefc  words,  "  Your  faAe 
*^  was  a  horfe-ftealine  rogue,  and  you  are  a  great  rogue) 
the  judgment  was  arrefted,  oecaufe  not  actionable. 


A  ipierala^- 
tniflion  of  fro^ 
tbein  amy  it 
fufficicAU 


Archer  verfus  Frowde, 

ERROR  of  a  judgment  in  C.  B.  in  trefpafs  and  aflauk  I 
one  infant  againft another;  wcrdi^ pro  quer\'  anda^^itf 
for  error,  that  whereas  the  plaintiiF  had  appeared  to  prdcaU 
this  fuit  by  one  Ifaac  Knight  her  next  friend,  as  one  fpecialb  ai 
figned  by  the  court,  yet  the  faid  Ifaac  Knight  was  never  fo  al 
figned,  nor  does  any  fuch  admiflioa  appear  upon  record.  ^ 
nulheft  erratum  pleaded. 

Strange  pro  quer'  in  errore  argued,  that  the  defendant  havifl 
come  in  gratisy  and  pleaded  in  nulla  efi  erratum^  had  diei^ 
taken  away  the  neceffity  of  the  plaintifTs  procuring  the  ittoi 
of  a  certiorari  to  verify  the  error,  for  now  the  faA  is  adnutte 
and  put* in  judgment  of  the  court,  whether  upon  that  fis 
of  the  cafe  there  be  error  in  point  of  law  or  not. 

Though  there  is  a  verdift  in  this  cafe  for  the .  plaintiff,  J 

'the  matter  ailigned  for  error  is  fuch  as  at  common  law  wou 

have  vitiated  the  judgment-    In  the  cafe  of  a  perfon  of  full  a 

want  of  warrant  of  attorney  was  always  held  to  be  error*  < 

3x  H.  S.  e.  30.  the  32  i/.  8.  and  then  furely  the  want  of  an  admiffion  of  «  f 

chein  amy  is  much  more  fo,  becaufe  according  to  j  RolL  A 

Cro.  Jac.  641.   287.  A.  2.  and  many  other  books,  where  it  is  faid,  that  t 

Cip.  C*r.  61.     j.gafon  why  an  infant  cannot  authorize  an  attorney  to  app< 

for  him  is,  becaufe  he  is  not  fuppofed  to  be  capable  of  chuiiq; 

proper  perfon,  and  therefore  (fays  the  book)  he  (hall  have 

guardian  appointed,  againft  whom  he  may  have  an  cafy  rcnK 

in  cafe  of  nlifl>chaviour :  but  before  he  can  fue  by  prochein  e 

there  muft   be   the  appointment  of  the  court,  and  that  in 

likewife    appear    upon    record  i    wherers    in    this    cafe 
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ft  admitted  there  never  was  any  appointment  to  profecute  this 
fuit.  The  ftatute  Wejlm,  2.  r.  15.  which  appoints  an  infant 
to  fue  by  prochein  amy  runs  in  omni  cafu  quo  minores  infra  aeta^ 
Urn  implacitan  poJfurAy  concejfum  cji  quod  proquinquiores  amid  ad^ 
wktantur  ad  fequendum  pro  cis^  which  in  2  /w//.  261.  is  taken 
iiodce  of  to  be  thus  rendered  by  FLta,  Scqttutur  unus  de  pro- 
jmnguioribus  amicij  et  admittaturj  and  this  admiffion,  fays  Coiey 
torn  be  by  order  of  court. 

As  this  is  an  error  at  common  law,  it  lies  upon  the  othc^ 
Sde  to  Ihew,  whether  it  be  within  any  of  the  ftatutes  of  jeo- 
fiils.  There  is  no  fuch  thina:  mentioned  in  anv  of  them,  and 
oiere  was  a  cafe,  which  is  a  tacit  ndmiffion,  that  it  is  not 
within  them,  and  that  was  Red  r.  JValdron  in  B.  R.  HilL  Lill.  Ent.  188. 
^W.  3-  rot»  240.  Trefpafs  hy prochein  amy^  Not  guihy  plead- 
ed, ana  a  verdidt  for  the  plaintiff :  the  fame  error  a/Ti^ncd  as 
kerc,  and  upon  a  cirrtiorari  returned,  that  there  was  no  ad- 
nufion,  in  nuUo  eji  erratum  was  pleaded.  But  after  this  a  cer^ 
turn  was  awarded  ad  infonnandum  eonfcientiam  curiae  (^ which 
Mcd  not  have  been  if  the  vcrdi(5l  had  helped  it)  and  then  an 
Ifaufion  was  neturoed,  and  the  judgment  affirmed. 

But  it  will  be  objefted,  that  in  this  cafe  the  very  faft  of  our 
^fignment  of  errors  appears  upon  view  of  the  whole  record  to 
kiilfe;  for  that  Ifaac  Knight  is  returned  at  the  head  of  the 
Rcord  to  have  been  admitted  to  profecute  and  defend  all  fuits 
a  C  B.  on  behalf  of  the  infant. 

To  diis  I  anfwer  ;  that  the  admifHon  returned  is  not  fuch 
ioone  as  we  have  affigned  the  want  of  for  error,  which  is  an 
ibsiffion  to  profecute  in  this  particular  caufe  ;  and  I  have  an 
*fidavit  that  according  to  the  courfe  of  6\  B,  there  muft  be  a 
jbarite  admiffion  in  every  caufe  to  profecute  or  defend  in 
iltttttf  praedi£iOy  and  fuch  an  admiiTion  it  is  that  h  wanting  in 
ftiicaie.;  fo  that  to  fay  here  is  a  general  admiiHon,  is  begging 
Ae  qiieftion,  becaufe  a  general  admiifion  is  net  fufhcient. 

Jbd^ed  in  this  court  it  is  taken,  that  an  admiifion  of  a  guar- 
■aa'to  appear  in  one  caufe  will  ferve  for  others,  but  that  dc- 
.foilds  upon  the  particular  practice  of  this  court,  that  one  in 
Cttftody  at  the  fuit  of  J,  is  bound  to  anfwer  all  other  fuits  againft 
kim  of  the  fame  term,  v/ithout  a  diftinct  procefs  to  bring 
JKmin.  But  ftiil  in  fuits  ly  an  infant  (which  mull  be  by 
.wreral  proceficsj  there  muft  be  feparate  admiiiion«,  for  the  rea- 
fongils  which  fupports  the  contrary  practice  in  fuits  a^aifjian 
MiCuit*  And  agreeable  to  this  is  the  c:ury  Rtj/i,  396.  6.  Cck- 
^um  tfi  quod  IV.  B.Jcquatur  pro  J,  C,  qui  infra  att.:ti7n  cji  Lvr- 
/w  H.  £.  de  placito  terrat  \    and  tlie  adinillion  relumed  upc*n    . 

.  y^L.  I.  X  the 
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the  fi?conJ  certiorari  in  Readw.  fValdron  was  particular,  topr< 
fecutc  that  fuit. 

At  common  law,  before  the  ftatute  which  enabled  men  t 
make  attornies,  all  parties  zpptzred  fecundum  exigentiam  brmsJL 
proper  perfon,  unlefs  where  they  purchafed  the  King's  writ 
dfdimus^  and  that  always  recited  the  pendency  of  fucb  a  partic 
lar  caufe  :  and  in  the  cafe  of  an  infant,  Regifieri'ji^  a.  ^3.  i.  %'j. 
there  are  writs  to  the  Juftices  of  C.  B.  figmfying  that  fuch 
perfon  is  deputed  (o  fue  for  the  infant,  and  fo  requiring 
to  admit  him ;  and  thefe   recite  a  fuit  depending  between 
plaintifF  and  B,  defendant  de  placito   tranfgrejponis^  or  as,tl%i< 
cafe  is. 


Wearg  contra.  In  nullo  ejt  erratum  confefles  no  errors 
;tre  improperly  alleged,  byt  as  to  fuch  it  ferves  (or  a  demune^BTy 
and  that  wfc  fay  is  this  cafe,  for  the  error  affigned  is  contrary. 
the  record,  which  runs,  et  unde  eadem  Sufanna  quae  infra 
%i  annorum  exiJT  per  Ifaacum  Knight  proximum  amicum  fuum 
curiam  domini  Regis  de  Banco  nunc  hicjpecialiter  admiffum  exif 
tern  queritM'y  Gfr.  Cro,  Eliz,  655,     Held  that  you  cannot 
for  error,  that  there  was  no  fuch  attorney  as  the  defendant 
appeared  by,  becaufe  it  is   contrary  to  the  record,  which 
him  his  attorney. 

As  to  the  pravSticc,  I  am  told  that  when  this  general  adrtii 
fion  was   entered,  it  was  objefted   to  by  my  cliept,  aad 
officer  of  C.  B.  informed  him  it  mufl  be  fo. 


But  if  it  fhould  be  error  at  common  law,  yet  it  iirill 
cured  by  1 8  Elrz.  which  helps  want  of  warrant  of  attpmi^^j 
and  this  is  a  cafe  within  the  fame  rcafon, 

Strrtrtge  replied.  There  are  no  general  words  in  ^8  EEz^  9nd 
to  fay  it  (hall  extend  to  cafes  of  the  like  nature  will  be  makii^ 
that  ftatute  entirely  ufelefs,  for  the  32  H,  8.  r,  30.  had  befbfo 
helped  want  of  a  warrant  of  the  party  againft  whom  the  iffuc 
was  tried,  but  went  no  farther  ;  and  then  the  making  the  fub- 
fequent  ftatute  to  extend  to  the  warrant  of  the  other  parfir,  J 
ihcws  the  judgment  of  the  Legiflature,  that  fimilar  cafes  wm  j 
not  within  the  former  provifion  ;  and  it  is  ftronger  too,  be^ 
caufe  in  the  32  Hen,  8.  there  are  general  words, 

The  recital  in  the  declaratron  can  never  be  fet  up  againft  die 
admiiTion  returned  at  the  head  of  the  record,  which  is  Con^ 
(cjfum  eft  that  Knight  be  admitted  tarn  ad  profequendum  quam  id 
deundcndiim  all  fuits  by  and  againft  the  infant.  In  Read  r^ 
fraidron  there  was  the  fame  recital  {pro ut  per  roily  which  was 
brought  imo  court  ^adinfpedod.) 
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"Curia.    The  praftice  of  this  court  warrants  a  gencrsl  admif-- 
Pon,  and  there  is  no 'inconvenience  in  it:  it  amounts  to  the 
ame  thing,  whether  the  admifiion  be  general  or  particular,  and 
fcoreafon  can  be  given  why  it  fhould  not  be  one  way  as  well  as  the 
thcr.     The  judgment  of  C.  B.  was  affirmed. 


^xocas  verfus  the  Mayor  and  Aldermen  of  the  city  of  London. 

rH£  plaintiiF  moved  that  he  might  havd  a  copy  of  the  The  covrt  never 
poll,  and  that  Sir  John  Ward^  who  as  mayor  prefided  at  [l^'^^^J^^" '^ 
le  eledion,    might  produce  the   original  at  the   trial  \    and  without"  par- 
wtjjBkoXCheJhyre  pro  ^«^' cited  two  cafes  and  produced  the  rules,  ticular  rcafon. 
diere  a  copy  of  the  poll  was  ordered  to  be  given,  and  the  origi- 
■i  to  be  produced.     \iAnn.  Sir  Peter  Debncs  cafe,  and  Trin, 
iSi§*  Pmyninttr^^  cafe. 

ttrange  contra.  As  to  a  copy  they  have  had  it  already :  and 
%  to  producing  the  original,  we  take  that  to  be  an  extraotdi- 
vy  attempt,  becaufe  no  ufc  can  be  made  of  the  original  which 
fcC7  will  not  have  the  fame  advantage  of  from  a  copy,     ^^^ich. 

Ga.  Rix»  V.  Smithy  (on  6onfidcration)  the  court  declared.  Ante  126,  . 
lat  where  things  are  evidence  of  themfelves,  as  corporation 
3«ks,  tiTr.  they  never  will  make  a  rule  to  produce  the  original, 
Elleft  it  appears  to  be  neceflary  to  be  infpedted  upon  account  of 
liiire  or  a  new  entry  ;  and  fo  it  was  held  like  wife  Mich.  4  Geo, 
^^ampanj  ofGunfmiths  verfus  TurvilU.  In  Smithes  cafe  indeed 
icre  was  a  rule  on  a  juftice  of  peace  to  produce  an  examina- 
<l|pi  but  that  was  upon  account  of  the  neceflity  of  proving  the 
>Uk1  of  the  party,  before  it  could  be  read  againft  him  ;  and  in  ^ 

bat  cafe  the  court  was  fo  tender,  that  they  would  not  oblige 
k  juftice  himfclf  to  attend,  but  pronounced  the  rule,  not  guoJ 
fOncd/y  hxitprodudfaciatj  the  examination  at  the  trial. 

As  to  Delme^s  cafe,  I  obfervc  upon  the  rule,  that  it  was  made 
Pttfaout  any  affidavit ;  from  whence  we  may  apprehend,  there 
ns  ibmcwhat  of  a  confcnt  to  it :  but  as  to  Parminter's  cafe,  I 
member  there  was  a  juggle  about  the  poll,  and  fome  fufpicion 
F  alterations,  fo  great,  that  the  mayor  attended  here  a  whole 
ar  upon  an  attachment  for  not  producing  it ;  and  that  was 
)€  particular  ground  upon  which  that  rule  was  made. 

Per  Pratt  C.  J.  We  never  order  the  original  to  be  produced, 
here  the  copy  is  evidence,  without  fuch  a  particular  foundation 

X  2  as  . 
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as  has  been  mentioned.    It  was  denied  in  Sir  GiAirt  Hi^ 

£ots*s  cafe,  and  I  remember  there  was  a  ^Qofent  in  ^tc^  iff 

m 

Eyre  J.  In  the  cafe  ofMarlborot^b  the  odginal  wa^  cfrdeorf JM 
be  produced,  but  then  it  was  upon  an  affidavit  of  a  rafure.  Jk 
per  Forte/cue  J.  This  poll  is  either  a  publick  thins;,  likecorponu 
tion  books ;  or  elfe  it  is  only  in  the  nature  of  the  officer's  om^ 
private  memorandum.  If  the  iiril,  then  a  copy  is  {»  mmch  4 
you  can  afk,  without  fome  particular  foundation.  If  it  be  on)^ 
of  a  private  nature,  then  you  cannot  have  fo  much  as  ^  cofj^ 
The  plaintiff  took  noting  by  his  Qiption^  f 


Aiionymous^ 

•  ■ 

The  court  w,-u  y*  prifoner  was  brought  up  from  Oxford  gaol  by  igiw  OP 
prifoner  tiUof-  JljL.  P^^y  *"  ordcr  to  be  turned  over  to  the  Kmg  s  Benoi}  w 
ficeri«ddfor  the  CQuft  rcfufed  to  do  it,  becaufe  the  fheriff  was  jiot  paid  IJi 
•ringing  mm  up.  charges  of  bringing  him  up,  and  fo  he  vrzs  rciji^dedt. 


Domlnns  Rex  verfus  M^kintoib*  1 

P«foncommtt«  TT  T  E  was  committed  for  trcafon  done  in  Scothndy  and'1^ 
ted  for  ^^^^^^  JLjL  ^^  week  in  this  term  applied  to  enter  his  prayer  1^ 
not^thin^the  '  ^^^  habeas  corpus  ad.  &id  per  euriamy  We  cannot  ao  h|  S 
hubeM  forfus  that  prayer  is  only  in  order  to  be  tried,^  and  we  cannot  frf 
^*  treafon  committed   in  Scotland.     It  was  dien  offered  by « 

counfel  for  the  defendant,  whether  within  the  equity  of  ^ 
Mieb.  7  U^.  3.  ftatutc  (fince  there  could  he  no  application  elfewhexe)  ti\eceH 
f «rc  fer'^r'  would  not  enter  his  prayer,^  and  bail  him  at  the  end  of  fk 
F^7uriam, '  term,  in  cafe  he  is  not  before  that  time  fent  to  Scotland.  $ 
If  one  applies  to  «tf«  praevalult.    Hil,  fequentCy   there  being  nothing  done^  1 

P«yerr^'vJiii  "^^^^^  ^^  ^  ^^'l^^'  ^"^  ^^nicd.  And  Paf.  fequenta  ^he  Attorw 
not  ^aiiium  at  General  confented  to  his  difcharge^ 

the  end  of  the 

t£rni,  if  the  treafon  be  in  another  county  than  where  we  iit«    But  we  v^U  (caiid  hoD  tUdv  ^ 

A^ioi  C9rfui^  where  he  nauft  make  a  new  grayer. 

Leighton  verfus  Leigbton^ 

Voidable  ^a,     T  TPON  a  trial  at  bar  the  defendant  made  title  under  i 

CTijeAcet  1^    old  intail,    and  amongft  other  things  offered  an  iqqi 

fition  pojl  mortem  in   25  H,  8*  whereby  it  was   founds    d 

the  dcceafed  tenant  was  feifed  in  fee,  and  upon  traverfe 

^s  it  went  down  to  be  tried,  and  found  to  be  only  a  fei! 
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\libul,  upon  which  judgment  was  given,  and  an  amtviOi  ma^  1^«  f>me  ob- 
m  iffueA     This  was  objcfted  to  by  the  counfcl  for  the  plain-  J^;?1  j^^'^J^"" 
tiiE^  becaufe  it  was  taken  and  tried  in  com'  Salop,  whereas  the  Exchequer,  v^ 
hnds  lay  in  ff^aJis^  and  this  being  before  the  27  H.  8.  c.  26.  ovcr-ruied. 
vUch  united  ff^aks  to  England^  was  coram  non  judicij  and  a 
inif-trial.     But  the  court  ordered  it  to  be  read,  faying  it  was 
not  void  but  voidable,  and  cited  Murrey  and  fflffj  where  on  a 
trial  at  bar  depoiitions  irregularly  taken  were  allowed  to  be 
lead. 

• 

Dominus  Rex  vcrjus  George. 

ERROR'  of  an  indi6hnent  at  feflions  for  a  mifdemeanor,  £xceptJont  To 
whereof  the  defendant  was  convifted,  and  it  was  reverf-  ?^°^*"  *"* 
td  for  three  exceptions  :   i.  Becaufe  it  was  idea  veniat  inde  ju^ 
fWa^  when  it  fhould  have  been  praeceptum  eft  vicecomltL   i  Sid.  ^'''«-  7  ^«- 
364.  Rix  v.  Knott.     2.  It  was  venerunt  the  jury  in  the  preter-  ^\l\  j^^rt^ 
Pcrfed,.  inftead  of  veniunt  in  the  prefcnt  tenfc.     Trin.  2  Geo,  verf,  for  this 
^wjr  V.  Earl.     7.  ^uia  tarn.  ^c.  was  left  out  in  the  award  of  ^*""  I**  \n6ia^ 

-  V.    TV*  _      .  .  _        ^.    .       .  mentfordifturh* 


vemrtj  which  is  an  efiential  part.     Reg^  Jud.  76.  a. 


mg  a  congrcgt* 
tion. 

Withers  verfus  Warner. 

ERROR  e  C  B.  xn  cafe  upon  fevcral  promifes,  demurrer  The  court  will 
to  the  declaration,  and  judicium  pro  querentcj  and  want  ^^^^^^^^  */** 
<*  an  original  and  warrants  of  attorney  aiiigned.  r  »  n  a  city. 

Slnmg4  pro  dtfendinte  in  errore.  As  to  the  warrants  of  attor- 
V^,  the  plaintiff  has  not  verified  that  error  by  the  return  of 
^€ifti$rariy  fo  we  have  entered  a  non  mifit  breve,  and  laid  that 
out  of  the  cafe. 


As  to  the  original,  I  apprehend  the  plaintiff  has  not  verified 
Vscmur  in  the  manner  he  has  alleged  it,  which  can  only  be 
^  Jooe  by  one  of  thefe  two  ways,  either  by  the  other  party's 
toning  in  and  confefling  it,  or  by  his  own  procuring  the 
niBni  of  a  certiorari,  that  there  is  no  original  in  the  caufe  : 
kere  is  no  confefTion  of  the  error,  and  therefore  the  queftion 
^  be  upon  the  return  of  the  certiorari,  whether  by  that  re- 
tflra  the  plaintiff  in  error  has  fo  far  cftablifhcd  the  truth  of  his 
alignment  of  errors,  as  to  be  intitlcd  to  have  this  judgment 
Rveifed.  And  I  take  it  he  has  not  done  fo  in  this  cafe,  for 
die  aSion  being  laid  in  London,  therefore  the  certiorari  com- 
oonds  the  cujloi  breviiirn  of  C  B,  ^tod  fcrututis  brcvibus  ori^ 
fiu&hfj  de  praidi6}a  curia  de  Banco,  de  London,  de  terminj 
''jf.  anno  5  of  the  King,  he  Ihould  certify  to  the  court,  v/hat 
^  fcund  about  it.     To  this  the  cttftos  trcvium  returns,  J^d 

X  3  Jcrutt:tis 
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fcrutath  brtvlhus  orl^inalibus   ifftus  Domini  Regis  civitatU  fii 

LofuioHy    non  hahctur  aliquod  breve  originaU  civitatis   London  i 

praedi('lo  termino  in  his  cuftody :  all  which  may  be  true,  an 

yet  there  may  be  an  original  to  warrant  the  judigment,  dircfle 

(«s  all  oth?r  writs  are)  vicecomitibus  London  only:  and  there 

fore  the  command  being  to  fearch  for   a    writ  direfied  m 

London^  and  the  return  being  that  there  is  none  dircdcd  w 

ciifitatis  London ;  that  amounts  to  no  more  than  if  he  faid, 

am  it  is   true  ordered  to  fearch  the  files  of  writs  in  Loikk 

but  inftead  of  that  I  have  perufed  all  the  writs  of  the  city  o 

London^  and  find  none  between  thefc  parties ;  or  in  other  work 

I  cannot  find  an  original  directed,  as  never  any  oiiginal  in  thi 

world  was  ever  made. 

As  they  who  procure  this  return  are  labouring  to  reverfc  i 
judgment,  I  apprehend  the  court  will  hold  a  ftrider  huv 
over  them,  than  they  would  do  if  it  were  in  order  to  an  li 
firmancc :  and  the  court  is  always  very  exa£l  in  making  A 
plaintiff  in  error  verify  his  errors  in  the  manner  he  has  alle| 
cd  them.  There  was  the  cafe  of  Lord  Peterborough  v.  Mn 
in  the  Exchequer  Chamber  in  Trin.  5  Geo.  where  wc*ba 
afligned  feveral  matters  of  error,  and  in  order  to  verify  tta 
we  prayed  a  ctri'torari  to  the  cuflos  brcvium  of  the  court  of  El 
clicqutr  J  and  it  was  objected  of  the  other  fide,  that  Ais  W! 
no  prayer  of  a  certiorari^  there  being  no  fuch  officer  ia  d 
court  of  Exchequer  ;  but  the  writ  ought  to  have  been  pny 
to  the  Barons  :  I  was  counfel  in  that  cafe,  and  I  did  oSer 
to  the  court,  whether  they  would  not  take  the  words  ^ij^ 
hrevium  to  mean  any  perfon  who  had  the  cuftody  of  the  wri 
and  not  confine  it  to  any  particular  perfon  as  an  officer  caD 
a  cujhs  brcvium ;  but  the  court  faid  they  would  conftrue  11 
thing  in  our  favour,  and  fo  the  judgment  was  affirmed. 

As  to  the  variance  between  London  and  evoit,  London,.^ 
is  Bro,  Repleader  6.  Dctt  againil  j1,  B.  nuper  de  Briftol: 
defendant  pleads,  that  the  day  of  the  writ  jMirchafed  he  ^ 
commorant  at  Dale  ahjque  hoc  that  he  ever  lived  apud  praediii 
villam  Bri/iol;  and  found  for  the  defendant  :  but  a  replca 
a\varJed,  for  that  the  writ  was  Brijiol  and  not  villa  Briftol,'* 
yet  there  was  the  word  pracdiSl.  to  tie  it  up  to  what  w 
before,  which  is  wanting  in  our  cafe. 

And  as  to  what  may  be  faid,  that  every  body  knows  I 
.  London  and  the  city  of  London  arc  fynonymous  expreffions 
denote  the  fame  place  :  To  this  I  anfweri  i .  That  taking  i 
return  as  a  matter  of  fa£l,  then  though  London  and  the  cit 
London  are  one  and  the  fame ;  yet  in  point  of  fafl:  a  writ 
reeled  vie,  London  is  not  a  writ  di reded  vie.  civit.  Lorn 
2.  In  the  next  place,  to  take  it  as  a  matter  of  law,  it  is 
be    confiJcrcd  how    this    certiorari  and   return   arc    pofli 
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^be  iTConciled;  and  I  can  Tee  but  one  way  to  do  it,  viz* 
vj  the  court's  taking  notice  judicially,  that  LoruUn  is  a  city, 
'Miich  I  apprehend  they  never  will  do. 

It  is  true,  and  therefore  I  muft  admit,  that  the  court  will 
take  notice  of  counties,  for  they  are  to  be  confidered  as  part 
of  cbe  common  law,  delivered  down  to  us  from  time  immemorial : 
but  then  in  relation  to  cities^  the  applying  the  rule,  quod  ubi  eft 
tmiem  ratiof  ibi  idemjus^  is  (as  I  apprehend)  begging  the  queftion, 
for  I  muft  infift  that  the  fame  reafon  does  not  extend  to  both 


^  E^cry  city  muft  be  foj  either  by  charter  or  prefcription ;  and 
dierefore  to  fay  the  court  will  take  notice  of  cities,  is  to  fay  the 
court  will  take  notice  of  charters  and  prefcriptions,  which  is  a 
laodon  I  believe  was  never  advanced,  otherwife  than  as  now  by 
my  of  cohfequence^ 

If  diey  take  notice  of  charters,  there  will  be  the  fame  reafon 
tetake  notice  of  the  nature  of  every  incorporation ;  and  when 
dttt  is  done,  I  much  queftion  whether  the  fame  reafon  will  not 
iiliodttce  all  the  by-laws  and  cuftoms  of  particular  places  into 
tki  judicial  knowledge  of  the  court,  which  would  be  the  ab- 
ftnieft  attempt  imaginable.  In  the  cafe  of  Argyle  v.  Hunt  in 
A  X.  Trin,  5  Geo,  after  fentence  the  defendant  came  for  a 
Prohibition,  aUeging  that  it  appeared  upon  the  face  of  the  libel, 
•fcat  the  word  whore  was  fpoken  in  London :  but  the  cuftom  of 
^^iiden  did  not  appear,  and  they  could  not  go  out  of  the  libel 
*Atr  ientence  for  a  ground  for  a  prohibition  \  and  therefore 
^  court  did  declare,  that  they  could  not  judicially  take  notice 
^it,  and  that  though  they  haa  fuch  a  private  knowledge  of  it 
••  not  to  put  the  party  to  produce  an  affidavit  in  every  cafe;  yet 
^*ey  could  not  proceed  in  any  cafe  without  proof  of  the  cuftom, 
^Ukt  plaintiff' below  thought  fit  to  infift  upon  it.  And  to  this 
K  may  add  the  conftant  form  of  pleading,  which  is  fetting  out 
^  firft,  quod  civitas  London  efi  aniiqua  civitas^  not  to  mention 
^  innumerable  authorities  which  require  all  inferior  jurif- 
'i^ons  (of  which  London  is  one)  to  fet  out  quo  jure  their  courts 
M^  held,  in  all  cafes  where  the  point  immediately  concerns 
^i^emfelves. 

For  any  thing  appearing  upon  this  record  London  may  as  well 
^  a  ville  as  a  city ;  and  though  I  can  cite  no  cafes  where  the 
'Ourt  has  faid  they  will  not  take  notice  of  cities,  yet  I  rely 
4>on  diis  as  a  ftrong  argument  it  was  never  fo  much  as  thought 
fcicy  would,  till  the  otlier  fide  produce  authorities  to  (hew  they 
i^ili.  In  the  cafe  of  the  King  v.  Qerky  5  Mod,  162.  Sciik,  349. 
fi&ft  C.  J.  put  the  cafe  of  a  nonconform ift  living  in  a  borough 
^^^  fent  members  to  Parliament  contrary  to  17  Car^  z.  c.  2. 

X4  and 
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and  he  was  difcharged^  becauGs  not  averred  in  the  t%txiutr  tfUiC 
London  fent  members  to  Parliament,  for  the  couft  could  jbi^ 
take  notice  of  it. 

But  further :  when  this  return  comes  to-  be-  nanrovljr  con«' 
fidered,  it  will  appear;  to  be  in  a  manner  inienfible.  T^h§ 
words  are,  non  hoheiur  allquld  breve  ariginale  civifaU  L§w4^m 
which  xnEngUJh  will  run,,  That  there  is  no  original^  Of  i«K 
longing  to  the  city  o{ London*,  whereas  the  writ  in  dJsi  C8p^I< 
can  belong  to  nobody  but  the  plain tifiv  And  hpw[  thexKcan 
It  be  faid  to  be  a  verifying  the  error,  when  he  is  comm^oidifd 
to  fend  up  the  writ  which  the  plaintiff  purchafed  to  found  the 
jurifdi£lion  of  C  B.  for  him  to  fay  he  has  notthe^  writ  which 
belongs  to  the  city  of  London. 

Since  therefore  the  judgment  may  not  be  erroneous^  thd  couft 
will  take  it  to  be  right;  and  we  had  no  occafion  to  all^e  di-* 
minution,  and  put  ourfelvcs  to  the  charge  of  fetching  up  the 
right  original,  whea  there  is  nothing  appearing  upon  ti^i%  re- 
cord to  obilru£l  our.  having  the  judgment  aiErmed. 

U^targ  contra.  This  being  a  matter  of  form  muft  be.  go^ 
verned  by  the  practice,  and  it  is  the  conftant  form  which;  4l9 
{tijhs  brevium  ufes.  It  is  agreed,  that  the  court  wil};  trilH 
notice  of  counties  ;  and  then  London  being  a  county,  yoiiyw^HI 
take  notice  of  that  too.  If  there  had  been  a  county  r?i|iii4 
London^  and  a  city  called  London  \  as  Oxford  and 
and  others ;  there  might  be  fome  colour  ot  obje<^ion  upm 
count  of  the  uncertainty.  Bi^t  in  this  record  it  ^>ptai% 
London  is  a  city,  for  the  writ  of  inquiry  is  executed  apud  Gml^n 
hall  chit*  London,  A  writ  may  be  (aid  to  be  of,,  or^  belongjl^ 
to  Londori'i  without  a  neceiTary  implication  that  jU;i^9  is.thn 
owner  of  it» 

C  J.  We  ought  to  fupport  this  judgment  if  we  can-:  ^^ 
error  aiTigned  is  fo  much  again  ft  the  honour  of  the  court',  oi 
6\  B,  by  fuppofmg  them  to  ufurp  a  jurifdidion,  and  proceed 
without  authority,  that  I  muft  have  the  cleareft  proof  in  tbn 
world,  before  I  can  declare  they  have  done  fo:  and  I  w»)l 
intend,  there  is  an  original,  till  it  appears  impoffible  there  (bpuM 
be  one.  To  maintain  this  return  and  fet  afide  the  judgment, 
we  arc  to  be  led  out  of  the  record,  and  take  notice  that  Z^^^tr 
is  a  city :  and  if  the  court  would  not  do  it  in  the  cafe  in  Bro%  tfl| 
fupport  a  verdi£t,  I  am  fure  there  is  no  reafon  we  fhould  doit^ 
where  the  confequence  is  to  overthrow  the  proceedings :  Thougb 
Lomlon  is  a  county,  yet  it  may  not  be  a  city,  as  in  die  cafe  o£ 
Pook^  zni  Havtrfordwejl. 

Eyre  I.  {ahfente Powyi) ^  The  cafe  in5rdr,  rs  not  law.  %  CSrjj, 
2^ji   Aob.  6.    I  am  afraid  this  fbqn  has  been  too  often  ufed^  ta 

be 
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be    now  fet  afide.     Cro.  Eh  489.  Norwich  and  the  county  of 
Nonvicb  were  taken  to  be  the  fame.     Ibid,  866. 

Fortijcui  J.  We  take  notice  of  publick  z&s  of  Parliament, 
and-  HI-  mBKf  cf  them  LmJ&»  is  called  a  city ;  we  take  nodce 
what  is  couched  under  an,  t^c.  in  the  award  of  a  venirty  and 
when  an  avowant  (peaks  of  the  locus  in  que^  bfc.  we  know  what 
he  means. 

AJJ9umatur»  And'diis  term  P^wys  J.  Being  alfo  in  court,  the 
Chief  Juftice  and  the  reft  were  of  opinion,  dbat  they  muft  take 
notice  that  London  was  a  city,  it  being  mentioned  to  be  fo  in 
icTend  ads  tsf  Parliament ;  and  therefore  held-  the  error  to  be 
v^crified,  and*  the  judgment  6fC.  B:  was.reverfed. 


Racket  virfus  Marihal. 

ON  error  from  Ireland^  it  was  objedied,  that  the  defendant  Adamg  a  tm^y^ 
was  an  ififanf  and  therefore  diere  ought  not  to  have  been  a  *y  ""^^^^  none 
^^tthtr.    Ta which  it  was  anfwered,  and  rcfolved  by  the.  court,  ^\  ^?^^  •^- 
"^^    there  being  ai  verdift  in  the  cafe,  and  the  ftatute  16  i^  ly 
2.  c.  8.  here,  being  enaded  in  Inland  by  17  &  18  £!ir.2. 
12.  the  fault  was  cured ;  although  the  adding  a  capiatur  where 
Un  itmh  GB  a  mJiricor£a  Ues»  is  not  exprefsly  mentioaed, 
iMtt  onlj^  the  putting  one  for  another,  or  qjnitting  either  of 
^Mni)  ie  being' »  matter  of  like' nature  not  againft  the  right  of 
w,  matter  of  the  fuit,  or  whereby  the  iflue  or  trial  are  altered. 
AmI  the  judgment  was  affirmed.      Strange  pro  defendsnte  in 
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5  Georgii  Regis.     In  B.  R; 


Sir  John  Pratt,  Kat.  Lord  Cbief^ufiice. 

Sir  Littleton  Powys,  Knt.        "% 

Sir  Robert  Eyre,  Knt.  Kjufiices, 

Sir  John  Fortefcue  Aland,  Knt.  j 

Sir  Robert  Raymond,  lOtt.  Attorney  Gener^ 
Sir  Philip  Yorke,  Knt.  Solicitor  GenepaL 


^B 


Dominus  Rex  verjus  Inhabitantes  de  Tclfcombe. 


PER  curiam  J  The  order  for  the  contributory  parifli  to  male 
a  rate  at  6  d.  in  the  pound  is  ill  for  incertaintv  :  it  flioiiU 
^nupaccnuu  fiavc  bccn,  to  raifc  fuch  a  certain  fum*     Qjialhed. 


Contributory 
drder  muft  bt 


♦ 


Barber  vcr/us  Boulton. 


Where  the charu  T  TPON  nonfuit  eleSfus  returned  to  a  mandamus  (or  fwtitittg 
texappointt  d»e    yj   xhc  plaintiff  into  the  office  of  mayor  of  the  borough  rf 


_..  y     . 

fluiyM  to^  oat  ^cclisfieldy  wherein  the  jury  found  a  long  fpecial  verdiA,  die 
•f  the  hody  tt  cafe  was  no  more  than  this.  By  the  charter  the  mayor  is  to  be 
teS^'  ^h  ^^^^^  ^y  ^^  capital  burgeffes  out  of  the  capital  burgefies,  yfbi^ 
a  by-Uw*to  a^  ^^c  twcnty-four.  The  ufage  for  fifty  years  has  been,  that  die 
feica  nambec  common  burgefles  have  put  five  of  the  capital  burgefles  in  nonu- 
taUtl'iQo.^'  '^^^o'^j  out  of  which  five  the  capital  burgefles  have  chofcn  one 
to  be  mayor:  and  this  the  jury  find  was  according  to  abyt-law 

BQl 
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not  now  extant  in  writing,  and  that  there  are  no  footfteps  be- 
fore thefe  fifty  years  of  any  election  in  any  other  manner. 

At  the  charter  day  the  common  burgeiTes  meet  and  put  eight 
capital  burgefles  in  nomination,  whereof  the  plaintiiF  was  one, 
aitd  he  had  the  majority  of  the  capital  burgefles  for  eledHng  him 
to  be  mayor. 

It  being  agreed  that  this  eleffa'on  was  not  according  to 
the  ufage,  the  counfel  for  the  plaintiff  infifted,  that  it  was  an 
unrcafonable  ufage,  for  here  the  common  burgefles  who  have 
no  right  in  the  elc^ion  under  the  charter,  have  it  in  their  power 
to  diuolve  the  corporation  by  their  negle£ling  to  return  five  ; 
or  if  it  were  good,*  yet  it  can  only  have  allowance  in  cafes^ 
where  they  do  nominate,  and  if  they  do  not,  then  the  capital 
burgefles  may  make  the  election  under  the  charter  out  of  the 
whole  body. 

Per  curiam^  This  is  a  good  ufage,  being  to  avoid  popular 
confufion :  but  here  the  eledlion  purfues  neither  the  charter 
nor  the  by-law.  It  is  not  under  the  charter,  for  that  fays  it 
nuift  be  out  of  the  capital  burgefles  at  large,  and  here  they 
confined  themfelves  to  eight  \  nor  is  it  according  to  the  ufage»  - 
^caufe  more  than  five  were  nominated,  which  brings  in  all 
toe  confufion  that  was  defigned  to  be  avoided  by  that  provi- 
fioii*     yuJiciumprQ  defendente. 


M 


Anonymous. 
'ANDAAIUS  to  the  feffions,  to  proceed  on  an  appeal;  SefficntmaydKi 


they  return  that  the  appeal  was  difmiflcd  for  want  of  fix  foJ^!I,^]lSt*o?Sdi 


J  /  -  t«^-    -  ror  wane  or  luc 

5^ys  notice,  which  by  a  former  order  they  had  appointed  to  notice  as  their 
^  given  of  every  appeal.     Serjeant  IPljitaker  faid,  they  fhould  praaiccrcfuim. 
■^•^ve  adjourned  it,   and   not  difinifled  it.     Sed  per  curiam^  The 
*^turn  was  allowed,  for  they  are  the  propereft  judges  of  a 
^^t  of  pra6Hce  at  the  feflions ;  and  all  courts  muft  have  fiat- 
^  rules  to  go  by. 

Domlnus*  Rex  verfus  Inhabitantes  de  Stroud. 

AN  order  for  impofing  a  rate  towards  the  repairs  of  the  ^^.*',^'^*'I 
jf\.  highways  was.  quaflied  for  two  exceptions :  i.  Bccaufe  it  flxew^tfiTStUte 
^^  not  appear  but  that  the  ftatute  labour  was  fufficient.     And  labour  net  f«i&» 

^.  Becaufe  only  the  occupiers  of  land  ^XQ  char gcd^  whereat^othcrs 

^e  equally  liable. 

Domlnus 


cicnt. 
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Dominus  Rex  verjits  Haker. 

Inconvl^Bons  /CONVICTION  for  taking  pilchards^  mora  jtrnM^ 
ill  for  the  wit-  y^.  Jlatuti^  qua(hed,  becaufe-  the  witncfs  fwears  generauy^  that 
nefitofwcarthe  ^^  defendant  is  guilty  of  the  premiffis,  and  that  is  taldnirup- 

defendant  It  t-nr^r^ili  ©  T^ 

fttiity  generally,  on  himlclf  to  Iwear  thc  law. 

Barnard*  K.  B« 

Dominus  verfus  Tilly* 

Informer  no  /L  Convi£lion  for  deer-fteallng  qualhed  becauic  tfao  fiune 
i?^*to*Mrt  XjL  perfon  is  both  informer  and  witnefi,  and  is  intitlcdia 
•f  the  penalty.    %pact  of  the  penalty.. 

Ingoldfty  verfus  Martin. 

Paf.  6' Geo.    rot.  104-. 

X^/tfvflkient  TN  error  of  a  judgment  by  default,  want  of  art  origmaTwII* 
Aefcripdon,  J|[  affigned,  and  a  certiorari  returned,  that  thcrer  vn%  XKOiit: 
ftian  naiTie  it  *  ^P^*^  which  the  defendant  in  error  comes  and  alleges xfixniflmimi^ ' 

and  brings  up  an  original  of  the  term  in  itic pUrvitai  snd'tilBr 

pleadis  sft  nulla  cjl  erratum^ 


\ 


Strange  pro  querente  in  errore^  excepted  to  the  fecond  artii* 
rari  and  return,  that  it  had  not  falfiiied  the  error  affigned,  it 
being  an  improper  return^  for  that  the  writ  was  direfied  to 
Henry  Earl  of  Litchfield^  cujlos  brevium  de  C.  B.  and  thc  retnm 
is^made  by  George  Henry  Earl  of  LitchfielSy  who  is  a  4iAMt 
perTon :  and  it  will  be  no  anfwer  to  fay  he  calls  himfelPtteVi^fiir 
kfrviunt  injranonunat^  for  that  was  the  general  anfwer  ofoMi^. 
•OUb.Car.104.  to  the  exception  taken   in  *'Nutton  v.  Crmv-dxA  ftvenAo&ef 
s^GuL^i     ^^^*  where  the  writ  was  dire^tfed  to  ^itThowuif  Tre^&rj  iCnfe- 
^u  .  2nd  returned  by  Thomas  Lord  Trevor  \   and  it  WM  again  reUoF* 

upon  in  the  cafe  of  the  Arehbijhop  of  Dublin  aiid  tht  Dean  of 
Dublin^,  ATtch.  5  Geo,  where  the  writ  was  JVhitcbett  and  the  re* 
cord  JVhitched:  and  the  court  held  it  was  not  reconciled  by 
the  averment  of  his  being  Chief  Juftice. 

SedpiT curiam^  There  can  be  but  one  Earl  o{  LttchfieU^^ni 
therefore,  according  to  i  Ir^i,  3.  a.  a  variance  of  the  Cbrfjfiiitf^ 
name  is  not  material. 

Then  it  was  moved  to  quafli  thc  writ  of  error,  which  waf^ 
intir  Jacsbum  Ahrtin  nupcr  do  IVcJlnC  in  com*  MidJUftx  geiC^  and' 
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Ae  record  is  only  nuper  de  WeprC  gen\  So  the  cxccft  lies  in 
the  defcription,  and  not  in  the  record,  which  difference  has 
hecn  often  taken  and  allowed,  particularly  in  the  cafe  of  Alftonw. 
J^ucan^  where  the  writ  iud  the  word  junior^  which  was  not  ia 
the  record. 

Sid  per  curiamy  There  is  Middlefex  io  the  msur^n)  and  (b  it 
is  well  enough.     Judgment  affirmed. 

Jcrnegan  verfus  Harrifon. 

DEBT  upon  a  bond  :  the  defendant  prays  oyer  of  the  coni-  DvpUcx^^ 
dition,  which  appears  to  be  for  the  payment  of  money  on 
the   23d  of  Marchy   and  then  pleads  payn^ent  on  the  ^ad  qf 
Atarcb  in  the  condition  mentioned. 

TTie  plaintiff  replies,  that  he  did  not  pay  the  money  either  on 
the  22d  or  the  23d,  or  at  any  time  after  making  the  bond« 
Ajid  the  defendant  demurs  for  duplicity. 

Sirmigt  pr9  defendinti  would  have  argued  againfl  the  rcpli.* 
cation.  Sid  per  curiam^  You  need  not  labour  that,  for  it  is 
certainly  illi  but  then  fo  is  their  plea,  and  the  declaration  muil 
ftauid;  for  if  the  plaintiff  had  gone  to  iffuc  upon  the  plea^  the 
'ver^lift  muft  have  been  fet  afide,  as  in  the  cafe  oi  Merril  y« 

As  to  this,  Strange  took  a  difference  between  this  and  the  sovU 

common  plea  of  payment  before  the  day :  he  admitted  it  ought  '^ 

tQ  have  been  pleaded  by  way  of  accord  and  fatisfadlion.     5  G?. 

1x7.    But  as  it  was,  he  faid  the  plaintiff  might  have  taken  a 

bfe  ifliie  by  nonfolvit  modo  et  forma  \  for  the  payment  is  pleaded 

abfolutely,  and  the  time  introduced  under  Tifctlicety  and  then  modo 

^firma  would  not  make  it  parcel  of  the  iifue.     But  the  plain<« 

t^  bad  judgment. 

Shadford  verfus  Houfloun^ 

rH  E  court  ordered  cofts  for  not  going  on  to  execute  a  CoAi  fw  m% 
writ  of  inquiry^  as  they  ufed  to  do  for  not  going  on  to  «*^«"|*^  ■■- 


Thor^by 


3»S 


•Trinity  Term  6  GcOi 


Thornby  verfus  Fleetwood  et  al'. 
Int,  in  C.  B.  dc  Trin.  9  Annae,  rot.  1842. 


PEDI- 


Tho.  Ld. 

Gerard 

oh.  1617. 


GREE 


r5^utton 


arles 
§k.  1667. 
wutdi  the 
fettUmeat, 


yiilbert 


John     I 


Alice  ux. 
[Rog.  Ow- 


en. 


[ 


Richard 
oh.  1679.1 


'1^ 


rhomas 
Owen. 


1 : 

Cha. 

Wil. 

piu. 

^ph 

Fr 

oh^ 

oh. 

Up 

MX 

fine 

fine 

liv- 

oh.fim 

F 

frole. 

prole. 

tn^. 

prole. 

IK 

Rog.  Ow-j 
en  iMngi 


Eliz. 

Dutebefs 

Hamilton^ 


Of  the  efTea 
and  confequeoce 
of  a  foreign  edu- 
«ati<Ni  in  a  po- 
ptfli  icminary. 
Cootu  ft«p-  ft07» 
^.  ift4.  cited  in 
Andrews  104. 
Lucas  113,  3561 

4^v 


UPON  Not  guilty  in  ejcftmcnt  for  lands  in  the  coun 
Stafford  on  the  dcmifc  of  the  moft  noble  Jamis  Dul 
Hamilton  and  Brandon  and  Elizabeth  his  wife,  on  a  trial  at 
in  the  court  of  Common  Picas,  the  jury  find  this  fpecial  verd 

That  Thomas  Lord  Gerard  had  two  fons,  Gilbert  and  J 
and  died  1617.  That  Gilbert  (the  elder)  bad  ifTue  Dutton 
Alice  and  died  1623.  ^bat  Dutton  had  iflue  CharleSy 
had  xSutDigby^  who  had  ifTue  Elizabeth  now  Duchefs  of  Hi 
ton^  leflbr  of  the  plaintiff.  That  Alice  the  daughter  of  <ji 
married  Roger  Owen^  Efquire,  and  had  ifTue  Thomas^  who 
ifTue  Roger  Owen  now  living.  That  John  the  younger 
of  Thomas  and  brother  of  Gilbert^  had  ifTue  Richard^  who 
ifTue  Charles^  fFilliam^  Philipy  Jo/ephj  and  Frances  wife  of  th< 

fen 
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dant  Fleetwood.  This  being  the  pedigree,  they  further,  find  that 
arles  the  fon  of  Dutton^  being  then  Baron  of  Gerards-Brom- 
,  and  feifed  in  fee  of  the  premiiTes  in  queftion,  by  leafe  and 
Leafe  dated  28  and  2g  November^  12  Car.  2.  conveyed  thp 
me  to  truftees  to  the  following  ufes.     As  to  part  of  the  lands 
>the  ufe  of  himfelf  and  the  Lady  JaneDigby  his  intended  wife, 
)r  their  joint  lives  and  the  furvivor  of  them ;  remainder  to  the 
irft  and  every  other  fon  and  fons  of  that  marriage  in  tail  male, 
tmainder  to  the  heirs  male  of  the  body  of  Charles^  remainder 
X)  the  heirs  male  of  the  body  of  Thomas  hrft  Lord  Gerard^  great- 
inndfather  of,  Lord  Charles ;  remainder  to  the  right  heirs  of 
Lord  Charles,     And  as  to  the  refidue  of  the  lands  not  in  join- 
ture, to  the  ufe  of  Lord  Charles  for  life,  remainder  to  the  firft 
and  every  other  fon  and  fons  of  that  marriage  in  tail  male, 
with  the  like  remainders  over  as  before.     That  the  marriage 
IboQ  after  took  effed,  and  Lord  Charles  and  Lady  Jane^i  by 
Tirtue  of  the  faid  deed  of  releafe  and  theftatute  for  transferring 
ufes  mto  pofTeiSon,  being  jointly  feifed  of  part  of  the  pre- 
aifles,  and  Lord  Charles  fole  feifed  of  the  refidue  for  life,  had 
VaatDigby  their  only  fon:  and  afterwards  "Lord  Charles  died, 
uALzdy  yane  furvived,  and  became  fole  feifed  of  her  part. 
't\aiDigff  entered  into  the  refidue  of  the  lands  not  in  join- 
tiirei  and  was  thereof  feifed  prout  lex  pojlulat^  and  alfo  of  the 
Mi^ure  lands  in  remainder  expectant  upon  the  death  of  Lady 
ySov;  and  being  fo  feifed,  died  8  November  1684,  leaving  jfTue 
Bbtabitby  now  Dutchefs  oi  Hamiltorij  his  only  daughter  and 
hdr.    Tliat  John  the  younger  fon  of  Thomas^   and  Richard 
die  (on  of  Johnj  died  in  the  life-time  of  Digby ;  and  Richard 
kft  ifliic  Charlesy  JVilUam^  Philips  Jofeph^  and  Frances  wife  of 
die  d^ndant  Fleetwood,     That  Charles  the  fon  of  Richard^  as 
Baron  of  Gerards-Bromley  and  heir  male  of  the  body  of  Thomas^ 
entered  into  the  lands   whereof  Digby  died  feifed,    and  was 
tiiercof  {eikd  prout /ex  po/lulat^  and  alfo  of  the  jointure  lands  in 
remainder  expe£lant  upon  the  death  of  Lady  Jane.     But  thp 
jury  further  find,    that  Charles^  IVilliam^  and  Philips    fons  of 
the  bid  Richard^  in  the  life-time  of  Richard  znd  Digby^  1676, 
(bemg  then  infants  under  the  government  of  their  father,  and 
kebeuig  dien  a  fubjed  of  King  Charles  the  fecond,  and  under  his 
obedience  in  the  kingdom  of  England )  by  tlie  faid  Richard  their 
Uier  were  (enU  did  proceed,  go  and  pafs  out  of  the  faid  kin^- 
'oni  of  England  into  parts  beyond  the  feas,  out  of  the  obedi- 
,  cice  of  the  faid  King,  viz.  to  St.  Omersy  and  at  and  in  a  popifh 
inuiury  or  college  of  jefuits,  under  the  obedience  of  the  King 
SfSpoin  then  being,  there  to  be  educated  in  the  popifh  religion 
tti  fuperflition  ufed  in  the  church  of  Rome ;  and  did  there  refide 
^die  fpace   of  five  years  amongfl  jefuits  and  papifls,  and 
wfig  diat  time  were  inflrudted  and  educated  in,  and  did  pro- 
W  Aat  religion.     That  Qjarles  in  i68i>  and  Philip  in  1693, 
WHWrt  into  England*   That  Charles^  afte;-  the  death  of  Digby^ 
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!Z2  May  1685,  ^alantfed  the  lands  to  JVhitgravi  «tid 
Acir  heirs,  to  tnaSte  them  tenants  of  thefreeholfl 
won  recovery  ttras  fuffered,  which  was  accordingly  h 
fnrcd,  ff^ch.  I  Jac,  2.  to  the  trfe  t>f  Charlts  and  iih  \ 
then  -Charles J  inconfideration  of  10,000/,  portion  Wi 
intended  wife,  griints  the  ftme  lands  to  ufes  which  ) 
df  Charles  wilhoutifiiie  of  diat  marriage  are  all  cxd 
a  rent-charge  of  1000/.  Jp^  ^twi^tti  to  Lady  ^^ry, 
living.  That  27  O^ober^  J^703>  I'^y  J^w*^  ffitedfi 
jointure  lands,  and  Charles  entered  and  mfibred  a  o 
covery,  to  the  ufe  of  himfejf  in  fee.  That  WiUiishn 
fons  of  Richardy  died  without  ifftre  in  the  lile-timi 
their  brother.  That  Charles  always  from  his  going 
to  the  *time  of  his  death  was  and  continued  a  papfl? 
Sii  April  1707,  without  iffue,  nor  was  his  wife  thrt 
That  Pbslipj  brother  to  Charles j  is  living,  and  heir  4 
body  of  Thomas ;  and  always  from  his  going  beyo: 
and  did  continue  a  papift,  and  is  Jo  now,  ofrng  and 
the  faid  popifh  religion.  That  Mary^  widow  of 
Charles^  is  living.  That  Roger  Owen,  Efquife,  g 
Met  the  slaughter  of  Gi&ertj  is  now  living,  and  th< 
teftant  of  kin  to  Philip  Gerard.  That  immediateli 
death  of  the  fecond  Cfyarles  Lord  Gerard^  the  defenS 
wood  V  aP  entered,  and  were  fcifed  frout  lt:i  p^ 
whofc  poflfeifion  the  Duke  and  Duchcls^of -Www/ft^ 
of  the  Duchefs,  did  enter  and  were  feifed  in  mannei 
and  made  the  leafe  to  the  plaintiff,  who  entered^  an 
fefled  till  ejected  by  ^c  defendants,  fiut  whether, 
whole  nutter,  the  re-entry  of  the  defendants  be  law 
the  jury  pray  the  advice  of  the  court :  Et  Ji  prd 
quet^i  etfifrti  dfy  pro  def. 

The  great  ducftion  in  this  cafe  is,  whether,  upon  t 
the  faft,  the  ftatute  of  i  Jac.  i.  f.  4.  will  have  wroi 
difability,  upon  account  of  (he  foreign  education  of  1 
Pbilipy  as  that  in  judgment  of  law  the  remainder  t 
male  of  the  body  of  Thomas,  the  common  anccftor* 
of  Dighy  without  iflue  male  having  determined  all  1 
limitations)  hiuft  be  taken  to  be  fpent,  fo  as  to 
Duchefs,  who  is  the  revcrfioner.  If  it  has,  then  1' 
plaintiff,  otherwife  it  is  with  the  defendants. 

The  matter  in  law  upon  this  fpecial  vcrdift  was  ai 
feveral  times  at  the  bar  in  C  B.  Trin,  1 1  Annae^  b 
Hooper  for  the  plaintiff,  and  Serjeant  Pengellv  pro  def* 
following  by  berjcant  Pr^f/  pro  quer*;  and  Serjeani 
def* ;  and  Hit.  fequen^  by  Sir  Thomas  Powys  pro  quer^ 
jcant  Cheftryre  pro  def  ^    But  the  fame  pcrfons  havinj 
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^^ain  sn  B.  R.  upon  the  writ  of  error,  where  the  matter  was 
taken  up  more  at  large  ;  I  ihall  omit  the  arguments  they  made 
in  C  B,  and  take  notice  only  of  the  iwfolution  of  the  court, 
triiich  was  delivered  by  Lord  Trevor^  C.J.  Pafch,   12  -dnn. 

Lord  Trevor^  after  dating  the  heads  of  the  fpccial  vcrdiil, 
went  on  as  follows  :    I'he  plaiatift''s   title  depends  upon  the 
cooftniclioii   of  die  feveral  ads   of   Parliament  of   i  Jac.  1, 
r.  4«     3  yac.  I.  c.  5.  and  3  Cusr.  i.  c,  2.     For  the  leflbrs  of 
the  plaintiiF  muft  intitle  themfelves  to  the  lands   in  queftion 
upon  feme  difability  wrought  by  one  of  thofe  ftatutcs,  which 
di&bility  muft  enure  to  make  the  recovery  fufFered  by  the  fecond 
Lord  Charles  to  be  void,  and  work  a  determination  of  the  pre- 
cedent eftate-tail,  or  at  leaft  a  prefent  ceffir  of  it :  and  fince 
the  eftate-tail   is  not  abfolutely  determined ;  as  it  is  hot,  be- 
attifc  Philip  who  is  heir  in  tail  is  ftill  living,  and  may  have 
iHiie  who  may  be  inheritable  to  the  eftatc-tail ;  therefore  the 
leflbrs,  who  claim  after  that  eftate  is  determined,  cannot  in- 
tide  themfelves  to  enter,  unlefs  fome  or  one  of  thofe  a£ts '  of 
Parliament  give  a  title  to  them  fo  to  do ;  for  if  thofe  reco- 
veries are  good,  their  remainder  is  barred ;  or  if  they  are  not 
good,  yet  if  the  eftate-tail  has  in  judgment  of  law  continuance^ 
;     thejr  cannot  enter  by  virtue  of  that  remainder. 

i 

\        The  only  a<Jl  infifted  upon  by  the  counfel  for  the  plaintiff 's 
At  ad  of  I  yac*  for  the  other  fubfcquent  a£ls  cannot  intitle 
Aem,  and  the  qucftion  upon  them  is  only  how  far  they  have 
■Iteroi  the  aft  of  i  Jac,      Therefore  the  counfel  did  endea- 
vour, with  a  great  deal  of  art  and  ingenuity,  to  fhew,  that 
^  aft  of  I  ya€.  had  fo  far  difabled  Lord  Charles  to  take  the 
•fate-tail  by  dcfcent,  that  the  recovery  fuffcred  by  him  was 
Void,  and  that  the  fame  difability  being  ftill  upon  Philipy  and 
^re  being  no  perfon  in  being  who  can  take  the  eftate-tail, 
^y  muft  be  intitled,  as  if  it  v/as  adhially  fpent :  then  as  they 
infifted,  that  this  aft  wrought  fuch   a  difability  ;  fo  they  en- 
*avourcd  to  (hew,  that  this  aft  is  ftill  in  force,  and  not  re- 
pealed or  any  wife  altered  by  the  fubfcquent  afts  of  3  yac.  or 
3  Ctfr.  for  I  did  not  obferve  they  infifted  (nor   was  there   any 
roundation  fo  to  do)  that  eitiier  of  thofe  two  later  afts  could 
pvc  any  title  to  the  plaintiffs,  for  3  yuc.  gives  the  pernancy  cf 
^c  profits,  in  cafes  of  diiab  Hi  tics  under  th?.t  aft,  to   the  next 
pfoteftant  of  kin  ;  and  the  aft  of  3  Cur,  gives   the  forfeiture  to 
^  crown  upon  conviftion. 

So  that  this  cafe  will  depend  upon  tv/o  things  to  confider 
'•  What  is  the  operation  and  effeft  of  i  Jac.  admitting  it  ftill 
«ft   force,    and   as   if  the  other  acts   had    never  been   made 


CC 

CC 


322  Trinity  Term  6  Geo, 

2.  How  far  that  acl  docs  ftill  continue  in  force,  and  whctbef 
it  be  repealed  or  any  wife  altered  by  the  fubfequent  z&Sy  or 
either  of  them. 

I.  To  confider  what  conftruftion  muft  be  put  upon. the  fta- 
tutc  of  I  y^c.  That  aft  fays,  "  If  any  perfon  (hall  pafs  or  go, 
or  faall  fend  or  caufe  to  be  fent  any  child  or  other  perfon 
under  their  government,  into  any  parts  beyond  the  feas  out- 
of  the  King's  obedience,  to  the  intent  to  enter  into  or  be 
rcfident  in  any  college,  feminary  or  houfe  of  jefuits,  prieftsy 
or  any  other  popifti  order,  profeflion,  or  calling  whatfoever; 
every  perfon  fo  fending  or  caufmg  to  be  fent  any  child  « 
other  perfon  fhall  forfeit  100/.  Jnd  every  fuch  perfon  fo  paffmitr 
being  fent  beyond  fed  s  to  any  fuch  intent  or  furpofe  fhally  as  tB 
rifpeci  of  him  or  herfdf  only^  and  not  to  or  in  refpe^  rf  ^^ 
his^  heirs  or  poflerity^  be  difabied  and  made  incexpable  to  tMbenlf 
purchafcy  take^  have^  or  enjosy  any  manors^  lands^  ifc» 

Then  there  is  a  provifo,  "  That  if  any  perfon  or  child  b 
**  pairing,  fent,  or  then  being  beyond  feas  as  aforcfaid,  fliouU 
*'  after  become  conformable  and  obedient ;  during  fuch  timB 
**  as  they  (hall  continue  in  fuch  conformity  and  obedicncCi 
**  they  Ihall  be  freed  and  difchargcd  of  every  fuch  djfability  and 
"  incapacity." 

I  would  obferve  firfl-,  as  this  aft  is  penned,  it  was  vaj 
difKcult  to  determine  what  the  effeft  of  this  claufe  would  be, 
and  what  would  be  the  confequence  of  that  difability,  and  wltt  j 
fhould  have  the  lands  during  it ;  for  in  thefe  particulars  the  aft  ■ 
is  filent,  tlicrefore  thefe  things  muft  be  left  to  the  conftruftion 
of  law,  bccaufe  there  is  no  txprcfs  declaration  who  (hall  have 
the  lands  in  the  mean  time. 

The  counfcl  for  the  plaintift'  have  endeavoured  to  conftnie 
this  act  in  fuch  a  manner,  as  would  have  a  different  effeft 
upon  lands  that  were  dcfcended  before  the  difability  incurred j 
for  they  feem  to  admit,  that  if  lands  were  defcended  to  an| 
one  that  did  afterwards  incur  this  difability,  it  would  dilabk 
hiin  only  to  receive  the  profits;  but  they  faid,  where  die  difc 
ability  is  precedent,  it  ough:  to  be  conftjucd  fo  as  to  prcYcn{ 
anv  defccnt. 

Now  I  would  obferve,  tliat  tliis  would  be  a  pretty  extraofi 
dinary  conflruftion,  thus  to  diltinguifh  between  lands  coming 
before  the  difability  incurred,  and  ail  thofe  cafes  that  maj 
happen  upon  this  act :  for  tliougii  this  conftruftion  will  provide 
for  the  cafe  before  us,  yet  it  renders  tlie  act  wholly  ineffeflial 
ab  to  all  other  cales  tliai  may  be  upon  it. 

Suppofc 
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Suppofe  it  had  been  the  cafe  of  an  eftate  in  fee^  that  wat*  to 
defcend  to  a  perfon  difabled ;  according  to  this  conftru6tion  the 
«fbte  could  never  defcend  upon  him ;  who  then  (hall  have  it  i 
Jx.  cannot  be  pretended  his  next  heir  (hall  enter  in  his  life-time^ 
for  he  is  not  heir  to  him,  he  cannot  claim  the  eftate  till  his 
death :  the  difability  is  only  perfonal,  and  the  ad  fays  it  (hall 
n€t  prejudice  the  heir,  but  that  after  the  death  of  the  anceftor 
he  may  inherit,  but  he  does  not  fay  he  (hall  take  in  the  life 
o€the  anceftor.     So  that  if  this  be  the   conftrudion,  there  is 

xio  body  to  take ;  the  confequence  of  which  is,  that  the  dif<- 
a.1»lity  IS  of  no  ufe,  for  though  the  party  be  difabled,  yet  if  no-* 
1»odj  has  a  right  to  enter,  he  may  keep  it  himfelf,  fmcc  nobody 

dfe  can  recover  it  againft  him. 

This  would  be  the  cafe  upon  this  conftrudion,  where  an 
efiate  in  fee  defcended :  then  put  the  cafe  of  an  eftate  pur* 
chafed  by  one  difabled :  the  aft  difables  him  from  purcha^mg, 
but  nobody  will  fay  but  that  the  eftate  (ball  veft'  in  him,  fo 
that  his  heir  may  claim  though  him.  An  heir  cannot  claim 
through  a  purchafer,  if  the  purchafe  did  not  veft  in  him  ;  fo  that 
tiiii  cafe  too  would  be  unprovided  for  upon  this  conftru£tion, 
ft)r  the  heir  cannot  take  in  the  life  of  the  anceftor. 

This  was  compared  to  the  cafe  of  a  monk  or  a  perfon  pro- 
fcftd,  but  they  are  not  alike  ;  for  there  the  difability  is  grounded 
^■pon  the  maxim  in  law,  that  one  profcfled  is  civilly  dead, 
put  it  cannot  be  faid  that  a  perfon  difabled  by  this  a6i  is  dead 
^  law,  for  it  is  not  an  abfolute  difability,  but  only  during 
AOQConformity.  As  to  the  cafe  of  lands  defcended  before  th6 
^ilability  incurred,  it  was  admitted,  that  the  eftate  and  intereft 
*kould  continue  in  him  ;  but  that  the  a£b  is  to  have  this  effedl, 
^  diiable  him  to  take  the  profits  ^  and  if  in  that  ca(e,  why  not 
^  ia  the  other  ? 

As  this  is  the  natural,  fo  it  is  the  legal  conftruflion  :  it  is  not 
^xprefled,  who  (hall  have  the  land  j  but  the  aft  having  inflifted 
^liis  difability  for  a  publick  crime  againft  the  government,  I 
^ink  the  conftruftion  of  law  is,  that  the  land  during* the  dif* 
ability  ihoald  go  to  the  crown.  Where  an  aft  infiifts  a  pe« 
^ttniary  penalty,  or  a  difability  ;  if  the  Parliament  doth  not  de- 
clare who  (hall  have  it,  the  crown  muft  have  it;  otherwife 
tte  aft  is  wholly  inefTeftual  :  and  the  King  being  the  head 
trf  the  government,  all  penalties  fit*  publick  oiTcnfes  go  to 
^^im.  Indeed  where  a  particular  perlbn  has  a  private  injury, 
the  law  may  give  him  the  penalty  by  way  of  recompcnfe  5 
^erwife  the  crpwn  has  the  forfeiture  ;  and  fo  it  was  rcfolved 
in  the  cafe  of  ff^oodward  v.  Fox,  2  FerJ,  269.  where  an  arch- 
deacon fold  the  office  of  regifter,  and  the  queftion  was    who 

Y  2  (hould 


i 


2^4  Trinity  Term  6  Geo. 

(hot!ld  have  the  forfeiture ?  It  was  adjudged^  that  the  crown- 
Ihould  have  it.     So  it  is  in  many  other  cafes^  for    if  you  do 
not  give  the  forfeiture  to  the  crown,  you  cannot  give  it  to  aoj 
body  clfe  by  implication :    you  cannot  give  it  to  one  fubjcd 
more  than  another. 

And  as  the  matter  rcftcd  on  the  aft  of  i  yac.  as  it  vns 
doubtful  who  ihould  have  the  benefit  of  the  difability,  fo  it  wai 
more  doubtful  in  what  manner  the  crown  (bould  have  it,  whe- 
ther befoj  c  conviction  or  after ;  by  office  or  inquilition ;  fe 
that  as  Uie  forfeiture  was  uncertain,  the  mediod  was  alfo  un- 
certain :  and  thefc  doubts  upon  the  penning  of  the  ad  did  in& 
manner  render  it  incfFeclual. 

But  however  this  might  ftand  upon  the  ad  of  i  Jac.  if  that 
was  the  only  ad,  I  think  that  by  the  ad  of  3  Car*  it  is  a* 
plained  and  altered,  fo  that  fmce  that  ad  it  will  be  much  (Unex 
than  it  was.  But  before  I  conflder  that  ad,  let  us  fee  how  it 
ftands  upon  3  'Jac^  ^ 

Now  the  words  of  that  ad  are  to  this  purpofe,  "  That  if 
^'  the  children  of  any  fubjcd  (not  being  foldiers,  marincfii 
**  merchants,  £5fr. )  to  prevent  their  good  education  in  EngMt 
*'  fhall  be  fcnt  or  go  beyond  the  feas  without  licence,  every 
**  fuch  child  or  children  fo  fcnt  (hall  take  no  benefit  by  any 
*'  gift,  conveyance,  dcfccnt,  dcvifc,  or  otherwife,  of  or  to  inf 
*^  lands,  d?V.  and  the  next  of  kin,  which  ihall  be  no  popfll  rt- 
*'  cufant,  {hall  have  and  enjoy  the  faid  lands,  till  fuch  time  11 
*'  the  perfon  fo  fcnt  fliall  conform  ;  and  the  perfon  fo  feniiui{ 
«  (hall  forfeit  100/." 

i 

As  to  this  ad,  I  do  not  think  it  has  made  any  alteration  of  i 
the  ad  of  I  Jac.  for  it  feems  that  this  ad  was  made  for  ano- 
ther pi'.rpofc,  to   prevent  going  beyond  fea  without  licence,  and 
this  is  a  dilHnc^t  thing  from  what  the  former  ad  prohibited; 
for  by  this  ad,  if  they  had  a  licence,  they  incurred  none  of  the 
penalties  ;  but  if  they  went  with  intent  to  be  popiflily  educatedi 
they  would  incur  all  the  penalties  of  i  Jtic.      This  ad  never 
intciuied  to  repeal  i  Jac.  but  was  made  to  prevent  their  going 
beyond  Tea  upon  any  prctcnfe  whatfoevcr,  without  licence  j  fo 
that  it  is  plain,  this  has  not  altered  the  other  :  and   this  fecms 
to  be   an   anfwcr  to    Tredway^   cafe.    Hob.  73.  for  that  was 
founded  on   3  Jac.  and  t!  c   ottenfe  was  going  without  licence, 
and  it  doth  not  appear  (he  went  with  an  intent  to  be  bred 
up  in  a  popiih  fcmlnary,  though  it  ap|x?ars  (he  was  afterw:^rJ$» 
nun  prorcrtbd.     So  that  cafe  doth  not  at  .ill  influence  this- 

The  next  thing  to  be  confidcred  is  the   ad  of  3  Car.  how 
far  that  ad  has  either  repealed,  altered,  explained  or  enlarged  the 

ad 
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aft  of  1  yac.  and  in  order  to  form  a  right  judgment  of  this  mat- 
ter, all  the  parts  of  thi!»  acfc  are  to  be  conhdercd,  and  compar- 
ed with  tHe  provifions  in  i  Juc. 

The  title  of  Ais  aft  is,  "  To  rcftrain  the  pafling  or  fending 
"  of  any  to  be  popifhiy  bred  bcytuid  the  feas;"  to  lay  a  further 
reftraint  on  that  great  inconvenience,  that  was  found  to  grow 
e\'cry  day,  notwithitanding  the  adt  of  i  Jac,  fo  that  it  Iccms  to 
be  made  to  prevent  thofe  inconveniencies,  by  fome  provifions  that 
"were  not  made  in  the  firft  aft.  And  it  feems  that  this  aft  was 
made  to  the  fame  intent  and  purpofe  with  the  firft. 

TTie  next  is  the  preamble.     "  Forafmuch  as  divers  ill  affjft- 
^  cd  perfons  to  the  true  religion  eftablifhcd  v/ithin  this  re  Jru 
**  have  fent  their  children  into  foreign  parts,  to  be  bred  up  in 
**  popery,    notwithftanding    the   reftraint  tiiercof  by  1  Jac.'* 
Therefore  the  firft  enacting  claufc  is,  that  that  ftatutc  flrall  he 
put  in  due  execution:  the  next  cnad^iiu  cliiufo  extends  to  all 
tiic  cafes  comprized  within  the  adt  of  i  J,'i:.  and  to  ibvcra!  thr.t 
autnot  within  that  aft.  For  1 .  It  extends  to  pcrloiis  lent  into  any 
frivaie  popifli  family  beyond  fea,  which  was  not  a  Culc  within 
'ijac.  that  extending  only  to  [omc  pub/ic  college  or  fcniinarv. 
2.  In  the  next  place  this  aft  extends  to  the  fending  any  fuin 
<rf money  for  the  maintenance  and  relief  of  any  fuch  child,  fo 
fent  abroad  or  imder  colour  of  charity.     I'hen  it  inilifts  the 
&iQe  penalty  on  the  perfon  fending  and  the  peribn  fent,  whereas 
^y  I  Jac.  the  perfon  fending  forfeits  only  100/.  with  this  dilFer- 
^noc  between  the  fender  and  fent,  that  the   laft  is  difcharged 
^pcm  conformity,  but  there  is  no  provifion  for  the  fender,     it  is 
'iirthcr  obfervable   that  thefe  penalties  and  difabilitics  are  only 
^pon  conviftion. 

Now  the  penalties  here,  are  all  the  penalties  in  i  Jac,  and 
^^omt  more:  they  are  not  capable  of  bringing  any  aftjon  or  fuit 
^tlaw  or  in  equity,  nor  to  be  coinmittce  of  any  ward,  or  ca- 
l^ie  of  any  legacy,  or  to  bear  any  office ;  none  of  which 
'^trc  in  the  a£t  of  i  jfac.  /Indfurthtrfhail  L.fe  and  forfeit^  (^"  . 
^fce  iame  words  as  i  yoc)  and  mentions  who  ftiall  take  the 
^^ivantage.  Thofe  are  the  fame  penalties,  with  rcfpeft  to  the 
l^erfon,  as  are  in  i  Jcc.  but  it  was  not  faid  who  ihall  take  tlic  ad- 
'^'^tagc  of  them  ;  therefore  this  aft  fays  he  ftiall  forfeit  to  tiic 
^*own  upon  conviftion :  fo  that  this  aft  feems  to  be  made  as 
^  further  and  clearer  provifion  againft  the  mifchief,  to  prevent 
Which  I  Jac.  was  made. 

ITien  there  are  two  provifoes  in  this  aft  relating  to  conformity, 
^Wch  differ  from  that  in  i  Jac,  Firft,  That  if  tiie  peribn 
*^conform  within  fix  mouths  after  his  return^  he  ftiali  not  ir.cur 

Y  3  the 
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the  penalties ;  whereas  by  i  Jac.  he  was  to  be  difchar| 
conformity  at  any  time.  Then  the  other  provifo  is,  ti 
conformity  at  any  time  he  fhall  be  reftored  to  his  land, 
does  not  go  to  the  other  difabilities  :  fo  this  aA,  as  it  h 
enforced  i  Jac.  fo  it  goes  further,  and  has  made  altei 
point  of  conformity. 

I  would  now  make  fome  ob(ervations,  to  Ihew  tha 
of  3  Car,  (though  it  is  not  a  repeal  oft  yac.)  yet  i 
larged,  explained  and  enforced  it,  fo  that  now  the  m 
the  difability  to  be  incurred  by  i  jfac^  is  to  be  governed 

It  was  infifted  on  by  the  counfel  for  the  plaintiff 
aft  of  3  Car,  (hould  not  be  conftrued  to  repeal  i  yac. 
the  firft  claufe  fays,  that  aft  (hall  be  put  in  due  e> 
I  do  not  think  it  is  a  repeal,  but  that  claufe  coming  inr 
ly  after  the  preamble,  may  very  naturally  be  conftn 
put  in  to  fhew,  that  though  the  aft  was  altered  for  d 
yet  as  to  all  cafes  and  offenfes  that  had  been  committ< 
that  aft  before  3  Car.  it  fhould  remain  in  force,  v 
fenies  could  not  be  puniflied  by  3  Car,  it  having  no  r 

In  the  next  place  I  would  obferve,  that  this  aft  of  3  ( 
from  repealing  i  Jac,  for  the  provillons  made  by  3  6^ 
the  better  execution  of  i  Jac,  therefore  it  was  natura 
for  them,  at  the  time  when  they  were  making  provili' 
better  execution  of  that  aft,  to  fay,  it  (hal}  ftill  be  pi 
cution;  for  they  were  providing  for  feveral  things 
ciently  provided  for  before,  fo  that  the  putting  in  exec 
aft  of  3  Car.  ntoy  properly  be  faid  to  be  putting  in 
the  aft  of  I  Jac,  for  it  has  ftrengthened  that  law,  by 
jng  to  whom  the  forfeiture  (hall  go,  and  in  what  mann 
be  taken  advantage  of  by  the  crown,  viz,  upon  conviS 

It  muft  be  admitted,  that  upon  i  Jac.  cither  the 
muft  be  Xo  the  crown  by  implication,  and  then  3  • 
cxprefles  what  was  implied  before.  Or  if  it  fhould 
ceive  that  conftruftion,  then  it  muft  be  agreed^ 
would  be  defeftive  in  moft  cafes  that  would  happen 
and  the  perfon  difabled,  being  in  poffeflion,  muft 
land,  becaufe  nobody  could  make  a  title  ?igainft  him  : 
moft  cafes  ;  for  in  the  cafe  at  bar,  the  counfel  infi 
the  remainder-man  might  enter,  ?s  if  the  eftate-tail  w 
but  that  will  not  anfwcr  all  the  other  cafes  that  ma^ 
this  aft,  for  if  it  were  the  cafe  of  an  eftate-tail  that 
before  die  difability,  there  might  be  a  recovery  fuffen 
find  thp  eft^te  might  be  barred,     In  ^afe  of  an  inhe 
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fee  defcended,  either  before  or  after  the  difability,  or  in  cafe 
of  lands  purchafcd,  or  which  fhoald  come  in  the  nature  of  a 
purchafc,  there  would  be  no  body  infilled  to  the  lamls  in  the 
life-lime  of  the  difabled  perfon ;  therefore  this  aft  of  3  Ca7\ 
feems  to  be  the  rule  by  which  the  dif^ibiliry  is  to  be  govern- 
ed, and  it  (hews  what  is  to  be  the  confcquciice  of  uvjlz  dil- 
ability,  viz,  z  forfeiture  to  the  crown  upon  conviftion. 

The  counfel  for  the  plaintiff  feem  to  allow,  that  3  C/r. 
(hould  have  an  effeft  upon  fonie  lands,  and  they  faiJ  the  for- 
feitures therein  men:ioned  (hould  extend  ro  lands  that  were  dc- 
fcended  before  the  difability,  or  ?o  lands  which  were  purchaf- 
cd,  and  tha:  thefe  might  be  forfeited  to  the  crown  ;  but  that  it 
ihould  not  extend  to  lands  ihat  came  at'ter  the  difability,  for 
iioLl  they  never  vefted  in  him. 

But  as  to  this  I  would  give  this  anfwer.-  I  think  upon  the 
aft  of  I  yac,  the  conftruition  would  have  been  to  give  it  to 
die  crown  in  all  cafes.  If  that  be  fo,  it  will  be  a  fuii  anfwer, 
and  this  aft  of  3  Qir,  will  be  only  explanatory  of  what  the 
law  was  before.  But  if  that  were  not  fo;  if  ic  did  not  go  to 
the  crown  by  i  yac,  but  did  enure  for  the  benefit  of  the  re- 
mainder-man ;  yet  it  muft  be  admitted,  that  this  point  was 
doubtful  at  that  time  when  3  Car,  was  made :  it  was  a  point 
diat  had  never  been  fettled  ;  and  if  it  was  doubtful,  and  3  Ca?-. 
Rras  made  to  explain  thofc  doubts ;  {hall  it  be  explicatory  only 
of  (bme  things  that  were  doubtful,  and  not  of  all  that  were  To  ? 
efpecially  when  the  words  are  fo  general,  ihat  they  may  ex- 
tend to  all  cafes.  It  feems  to  me,  that  this  aft  muft  extend  to 
UI  thofe  doubts,  and  to  explain  the  former  aft  fo  far,  as  that 
ill  thofe  penalties  ihould  go  to  the  crown  upon  conviftion. 

Upon  the  whole  matter  :  if  this  cafe  depended  only  on  the 
conftruftion  of  i  yai,  and  ihere  had  been  no  other  law,  though 
that  aft  had  not  cxi^reifed  that  the  forfeiture  (hould  go  to  ^'le 
crown,  yet  I  conceive,  the  difability  being  inflifted  ibr  a  pub- 
Eck  crime,  the  forfeiture  muft  enure  to  the  crov/n  ;  or  if  it 
did  not,  yet  it  could  not  intitlc  the  leflbrs  of  the  phiuitiiF  to 
enter,  whilft  the  eftate-tail  continues.  Tor  though  there  is  a 
perfonal  difability  in  Phi,ipy  yet  it  is  but  peifonai,  ai;J  the 
eftate-tail  muft  continue  for  the  benefit  of  the  ili'uc.  If  he  h^d 
iffue  born,  no  body  could  pretend,  that  the  piaii^tilr"  could 
enter  ;  and  though  he  has  nor,  yet  he  may  have  illue. 

In  the  next  place  the  aft  of  i  y.rr.  being  fo  doublful  in  this 
point,  who  Ihould  have  the  bcnelic  of  this  forft'iurc,  the  aft 
of  3  Cjr.  being  made  to  enforce  that  law,  does  fo  f.ir  cxphiln 
it,  that  this  latt  adt  is  the  rneafure  by  which  we  arc  ;o  conihue 
this  difability. 

Y  4  Accord- 
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Accordingly  judgment  was  given  for  the  defendants.     Aqi 
the  plaintiff  brought  a  writ  of  error  in  5.  R.  and  the  ge 
errors  affigned,    HiL  i  Gto,  rot.  564.     And  iWrV/;.  2  G^a^  i 
was  argued  by  Mr.  Fortcfcue   for  the  plaintiff,    and  Serjeani 
PengeUy  for  the  defendant. 

Fortefcue^    In  this  cafe  I  {hall  make  three  points :   i.  Whe — 
ther  the  recovery  fuffered  by  the  laft  Lord  Cf)arLs  be  void, 
fuffered  by  one  who  was  out  of  poffefiion,    and  confequentl 
could  not  make  a  good  tenant  to  the  praecipe  f     2.  Wht-tner" 
Philip's  being  alive,  who  is  heir  male  of  the  body  of  Thrr,na^ 
firft  lord  Gerard^  be  fuch  an  impediment,  as  that  iiie  revenioi 
cannot  be  executed  in  the  leffor  of  the  plaintiff  as  ri^ht  heir 
the  firft  Lord  Charles.     3,  Whether  the  ftatutc  of  3  Jaci 
3  Car.  have  altered  or  repealed  the  aft  of  i  Jac.  c*  4. 

The  firft  point,  whether  the  recovery  be  good  or  notf  de< 
pends  folcly  on  the  words  of  i  Jac.  *'  That  every  peribn 
paffing,  fcfr.  "  (hall  in  refped  of  him  or  herfelf  onlv^  mnd  : 
**  to  or  in  rcfpedl  of  any  of  his  heirs  or  pofterity,  Dc  difaU 
^'  and  made  incapable  to  inherit,  purchafe,  take,  haye  or 
*'  joy  any,  i3c.^*     Therefore  CharLs's  being  out  of  the  realm 
was  a  difability  in  him,  fo  as  he  could  not  tak^  the  eftate  wb 
it  (hould  have   vcfted  in  him.     By  this  claufe,  omitting 
words   (in  rcjpui  of  hivifclf  and  not  in  refpeSi  §jf  hif  heir) 
act  intended  that  the  offender  (hould  take  nothing,  either 
the  intereft  of  himfclf,  or  any  other ;  and  by  a  fubfequent  claufi 
all  eftatcs  and  conveyances  made  to  fuch  pejrfon  or  to  his 
are  void. 

There  is  a  difference  between  a  difability  by  aft  of  Parity 
ment,  and  a  difability  at  common  law  j  yet  confidering  tfai 
08  a  difability  at  common  law,  the  law  never  throws  any  in 
t'jrcft  upon  a  perfon  di fabled.     If  an  alien  purchafes  lands 
him  aiid  his  heirs,  albeit  he  can  have  no  heir  ^  yet  he   is 
capacitv  to  take,  but  not  to  hold,  for  upon  office  found. 
King  mail  have  it.     If  a  man  be  attainted,  he  is  of  capaci 
to  purchafe,  but  not  to  hold ;  for  he  can  only  purchafe  for  tlv 
benefit  of  the  King ;  he  can  neither  have  an  heir  nor  be  hej 
to  any  man,  for  by  the  attainder  his  blood  is  corrupted,   i  Ififi. 
.    2.  h.  8.  a,     I  Fen.  417.     Now  though  an  alien  may  take  by 
purchafe  by  his  own  contraft  that  wiiich  he  cannot  reuin  againft 
the  King,  yet  the  law  will  ncvr  enable  him  by  aft  of  his  ow|i 
to  transfer  by  hereditary  defccnt,  or  take  by  aft  in  law,  fof* 
the  law,  qzfdc  nihil frvjlra^  will  not  give  an  inhe^^itancc  to  ono 
\vh*)  ^anjiot  keep  1^, 

If 
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If  the  common  law  be  fo,  that  an  eftate  will  not  veft  in  a 
rfon  difablcd,  the  cafe  at  bar  is  much  ftronger,  for  this  in- 
ipacity  is  by  ad  of  Parliament.  The  words  are,  Jhall  he  Mf* 
Jed  and  made  incapable^  fo  that  he  is  difabled  to  take,  either  for 
s  own  or  the  crown's  benefit.  The  daufe  as  to  the  heir  can 
I  only  declaratory  and  explanative,  for  words  afRrmative  im- 
tying  a  new  law,  infer  a  negative,  for  the  words  precedent 
Fcrc  full  before,  bejball  not  takey  that  is,  he  himfelf  in  his  own 
eribn  (hall  not  take,  but  his  heir  (hall.  The  reafon  of  infert- 
ig  die  daufe  therefore  was  only  to  fatisfy  the  fcruples  of  the 
niorant  as  to  the  difference  between  a  temporary  and  a  total  dif- 
wkfy  as  in  the  cafe  of  attainder,  though  the  difference  may  be 
idl  known  amongft  lawyers.  Where  o(ie  is  attainted  of  trea« 
m  or  felony,  that  is  an  abfolute  and  perpetual  difability  by 
comiption  of  blood,  for  any  of  his  pofterity  to  claim  as  heir  to 
Um,  or  any  anceftor  paramount  \  but  when  one  is  difabled  by 
afiof  Parliament,  to  claim  any  eftate  for  life,  that  is  a  per- 
fanddiiability  for  his  life  only,  and  his  heir  after  his  death  may 
cbim  as  heir  to  him  or  any  anceftor  paramount.  11  Co.  Lord 
AlrBMfv's  cafe.  Where  Thomas  Delaware  petitioned  the  Quebn 
for  his  place  in  the  Houfe  of  Lords,  which  his  great  grandfather 
bd,  though  fyilliam  his  father  was  difabled  by  Parliament, 
{£•6.  during  his  life,  to  claim  any  dignity,  and  it  was  ob- 
tSteiy  that  his  father  being  difabled  by  aft  of  Parliament,  the 
leddoner  could  not  convey  the  defcent  to  himfelf  through  the 
Sfihied  perfon ;  but  the  Judges  and  Houfe  of  Lords  were  of 
ipioion,  that  he  might  claim  by  him,  this  being  only  a  perfonal 
emporary  difability,  which  differs  from  an  attainder. 

Though  nodiing  vetted  in  the  anceftor,  yet  the  heir  may 
ake.  Theclaufe  not  in  refpeff  of  hh heirs  can  fignify  nothing,  the 
B&bility  extending  only  to  the  recufant  himfelf:  it  is  not  during 
ifc,  but  only  till  conformity.  This  cafe  being  a  limitation  in 
bul,  will  be  different  from  what  it  would  be  if  a  fee  was  limited, 
br  the  eftate-tail  is  by  the  ftatute  de  donisy  and  the  iffue  in  tail 
cannot  be  difabled,  but  muft  take  by  the  ftatute.  Therefore  if 
lenant  in  tail  is  attainted  of  felony,  and  has  iffue  and  dies, 
lUiough  by  the  attainder  the  blood  is  corrupted,  fo  that  nothing 
can  defcend  to  his  heir  i  yet  the  iffue  in  tail,  as  to  thofc  lands, 
k  not  barred,  becaufe  he  is  inheritable  by  force  of  the  ftatute 
idonisj  but  the  wife  of  tenant  in  tail  Ihall  lofe  her  dower,  be- 
aufc  (he  claims  by  the  common  law.  Lit.  §  746,  747.  In 
his  cafe  tenant  in  tail  himfelf  may  have  a  right  to  take,  that  fo 
t  may  defcend,  to  enable  the  iffue  in  tail  to  inherit,  but  he 
oes  not  take  fuch  an  eftate  as  that  he  (hall  have  power  to 
lien.  A  feoffment  by  tenant  in  tail  gives  away  all  the  eftate 
numt  in  tail  bad,  as  concerning  himfelf,  or  any  benefit  that 

he 
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he  may  receive ;  but  for  the  fake  of  his  iffue,  and  him  in  rev 
(ion,  there  ftill  remains  in  him  a  right  of  that  intail  by  force 
the  ftatute.  And  by  that  right  the  tail  may  be  recovered 'aga 
as  by  the  root  which  is  ftill  alive,  and  the  heir  {hall  bring 
formedon  in  dcfcendevy  and  lay  in  his  count,  defcenditjus  from  d 
anceftor  to  him  as  hc'ir  per formam  doni.  Hob,  335,  337.  Roy. 
354.  2  RolL  Rep,  418.  For  the  ftatute  de  donis  fays,  that  nc 
withftanding  an  alienation  by  tenant  in  tail,  the  land  (hall  i 
main  to  his  iftlie,  and  fo  fays  our  ftatute. 

It  may  be  objcdled  that  it  is  impofllble  for  the  heir  to  til 
unlefs  the  anceftor  was  feifed,  and  therefore  the  eftate  piuft  vc 
in  the  recufant.  1  o  this  I  anfwer.  That  at  common  law  it 
not  neceilary,  that  the  anceftor  be  feifed,  to  enable  the  heir  l 
claim  by  defcent ;  for  the  rule  of  law  is,  that  where  the  anceft( 
might  have  taken  the  eftate  and  been  feifed,  there  the  heir  iba 
inherit,  i  Co,  Shelly  s  cafe.  Nay  in  fome  cafes  the  Kcir  iha 
take  by  defcent,  although  the  anceftor  never  was  or  could  b 
feifed  of  that  eftate  ^  as  if  lands  be  given  to  ^.  and  B.  tor  .tbri 
joint  lives,  remainder  to  the  right  heirs  of  him  th^at  dies  firft 
yf.  dies  ;  his  heir  fti^ll  take  by  defcent,  ^d  yet  the  puaaifilk 
never  vefted  during  the  life  of  J.     Co,  Litt.  378.  i. 

But  even  admitting  that  this  ad  of  Parliament  caimot  haf* 
this  conftru6tion,  and  at  the  fame  time  agree  with  all  the  ftri^ 
rules  of  the  common  law ;  yet  when  by  an  z8t  of  Farliameo 
eftates  are  limited  for  particular  purpofcs,  the  validity  of  tlK^ 
limitations  muft  not  be  meafured  by  thofe  ftri<S  rules,  for  iti 
juppofed  the  a(St  was  made  purely  for  a  repeal  of  thofe  rqles  0 
maxims,  and  the  mcchanick  rules  of  reafon  ftiall  not  obfim^ 
the  intent  of  the  a£^,  for  the  ftatute  over-rules  all  private  rule 
of  law.  3  Co,  64.  b.  6  Co,  40.  b,  8  Co,  Princess  cafe.  Ai 
eftate-tail  may  be  barred  and  ceafe  for  a  time,  and  afterwanl 
revive  again  :  it  may  ceafe  as  to  one  perfon,  and  be  in  force* 
to  another,  q  Co,  Beaumont's  cafe.  J,  B,  and  his  wife  wcr 
tenants  in  fpccial  tr.il,  he  alone  levied  a  fine,  and  died  leavioj 
iiiiie ;  during  the  life  of  y.  B,  the  intail  was  barred,  and  nothin| 
was  left  but  a  poflibility  to  the  feme  \  for  if  ihe  furvivcs,  ih 
ftiall  be  tenant  in  tail  a^  before,  for  the  whole  tail  revives  an 
is  rcftored  to  her. 

An  eftate-tail  may  in  its  fcif  be  perfcft  and  alienable,  andy 
may  not  defccnd,  though  there  be  iflue  in  tail.  Archer*^  cafi 
znd  Hob,  258.  An  eftate-tail  may  defcend,  and  yet  it  cannoti 
aliened.  3  Co,  50.  It  may  be  full,  and  yet  cannot  be  aliened  < 
defcend,  as  in  Beaumont's  cafe,  it  could  not  defcend  to  tl 
iflue  from  the  mother  though  flie  had  the  whole  eftate-tail 

he 
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ber,  becaufe  the  ifTue  ;w^as  barred  before  by  the  fine  levied  by  the 
ather ;  and  it  could  not  be  aliened  by  the  wife,  becaufe  it  was 
ifiened  before  by  the  hufband.  Hob.  257.  Though  thofe  points 
ire  fingularities,  and  contrary  to  the  known  rules  of  law,  yet 
hey  being  introduced  by  (latute,  muft  not  be  carried  to  the 
ules  of  law  as  to  their  ftandard.  The  rules  of  law  as  to  inhe- 
itances  are  arbitrary,  and  do  not  depend  on  the  rules  of  rea- 
cm ;  and  that  is  the  re  An  why  the  rules  of  law  vary  in  differ- 
uit  countries. 

ObjeAion.  That  the  eftate  muft  veft  in  the  offender,  becaufe 
be  proYifo  fays,  that  the  offender  conforming  ihall  be  freed  and 
filcbarged  of  all  and  every  fuch  difability  and  incapacity  \  and 
there  being  no  claufe  of  reftitution,  the  party  conforming  would 
hfve  no  benefit  of  his  conformity,  unlefs  the  eftate  always  re- 
BUiiied  in  him. 

Anfwcr.     This  obje<3ion  is  capable  of  the  former  anfwer ; 

&tt  an  ^  of  Parliament  enacting  fuch  things,  they  ought  not 

tobe  impugned,  becaufe  they  are  inconfiftent  with  the  rules  of 

bir.     But  this  admits  of  another  anfwer,  that  it  was  not  the 

meaning  of  the  a£t,  that  the  party  conforming  fliould  be  reftored 

to  diat  eftate  which  was  once  veiled  in  the  next  proteftant ;  but 

the  meaning  of  it  was,  that  he  ftiould  from  thenceforwards  be 

able  to  take  any  other  eftate,  not  to  have  that  eftate  which  was 

onbe  forfeited,  for  he  could  not  take  it  again  by  purchafe  or  de- 

fcent.     Such  a  conftrudlion  as  is  contended  for  on  the  other  fide, 

inftead   of  weakening,  would  very  much   encourage  popery, 

ind  give  recufants  an  opportunity  to  play  the  hypocrite  \  for  if 

.by  his  conformity   the   eftate   fhould  be  revefted  in  him,  he 

Would  conform   outwardly,  go  to   church,  receive  the   facra- 

ineftt,  and  be  obedient  to  the  laws  for  a  while,  and  then  get  a 

fipenfation  and  re-<enter,  and  fo  toties  quotiesy  which  would  be 

to  evade  the  a£l. 

The  preventing  our  youth  from  being  fent  into  popifli  femi- 
laries,  to  fuck  the  poifon  of  their  pernicious  principles,  and  ftir 
\Vf  the  fubje£b  to  rebellions  and  tumults,  is  the  greateft  bulwark 
fodie  proteftant  religion.  The  taking  the  eftate  by  the  anceftor 
for  the  benefit  of  the  heir,  as  is  contended  for,  is  in  ftiort  giv- 
ing the  recufant  a  power  by  a  recovery  to  bar  his  heir,  aini 
diqK>fe  of  it  as  he  pleafes,  which  overthrows  that  claufe,  the  in- 
tention of  which  was  to  preferve  the  eftate  for  the  heir. 

2.  The  life  of  Philip  is  objefted  to  be  an-  impediment,  that 
prevents  the  execution  of  the  rcverfion,  for  whilft  he  lives,  fay 
cbev,  the  eftate-tail  continues.  But  I  give  the  objeftion  this 
anfwer.  That  Philip  can  take  nothing,  no  more  than  Charles 
did :  the  ^e  of  law  is,  that  where  any  limitation  is  to  a  perfon 

apt 
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not  in  ejfe  at  the  time  the  eftatc  ought  to  veft,  the  eftate  muftgo 
over  to  the  next  in  remainder.  Here  the  limitation  is  to  Phiif 
and  the  heirs  male  of  his  body,  but  when  that  limitation  ought 
to  take  efFeA,  he  is  incapacitated  to  take,  and  then  the  limiu- 
tion  over  to  the  leflbrs  muft  take  effect  immediately.  Cro.  EL 
422.  Devife  to  R.  in  tail,  anJ  after  his  deceafe  without  iffuc 
to  Edward  his  fon  in  tail ;  R,  dies  leaving  iiTue,  living  the  tcf- 
tator,  and  there  it  was  held,  that  Edi§ard  (hould  have  the  efiate 
prefently,  and  not  wait  till  the  death  of  ^.'s  ifliic.  2  Roll*  Ar. 
415.  C.  6.  Devife  to  one  for  life  who  is  a  monk,  remainder  over 
is  good.  If  a  man  dies  feifed  leaving  ifTue  only  an  alien,  the 
land  {hall  efcheat  immediately,  and  not  come  to  the  crown. 
If  a  man  has  iflue  two  fons,  and  the'  eldeft  be  an  alien,  the  law 
takes  no  notice  of  him,  and  therefore  as  he  (hall  not  take  bydc- 
fcent  himfelf,  fo  he  (hall  not  impede  the  defcent  to  his  younger 
brother,  on  fuppofition  that  he  may  have  ifTue  a  natural  bom 
fubjedl. 

In  refpcft  to  the  incapacity,  an  alien  refembles  a  perfon  at- 
tainted, with  this  difference,  that  a  perfon  attainted  is  one  diat 
the  law  takes  notice  of,  and  therefore  if  he  be  an  eldeft  fon  and 
furvives  his  father,  he  (hall  hinder  the  defcent  to  the  younger 
fon,  though  he  cannot  take  himfelf.  2  f^en,  CoUingwoody.Ptxt* 
An  alien,  or  perfon  attaint,  may  purchafe ;  becaufe  it  is  their 
own  aft,  which  the  law  cannot  hinder ;  but  it  difables  them 
from  taking  by  defcent,  and  impedes  the  defcent  from  thcffli 
becaufe  they  muil  there  come  in  by  aft  of  law,  and  the  law  wiD 
not  truft  them  with  an  eftate. 

If  it  be  contended  that  during  the  life  of  the  offender  thecibte 
ftiall  be  in  abeyance :  I  anfwcr.  There  is  no  caufe  to  frame 
abeyances  needlefly,  which  the  law  loves  not,  nor  admits,  but 
in  cafe  of  ncceffity.  If  in  this  cafe  the  land  (hould  be  conftrued 
to  be  in  abeyance,  then  it  muft  be  framed  againft  the  benefit  of 
the  church,  whereas  it  ought  to  be  only  for  its  benefit.     Hii* 

338- 

3.  Whether  the  ftatute  of  i  Jac,  be  ftill  in  force.  And  h 
To  confider  it  with  refpeft  to  3  Jac,  this  laft  relates  to  a  quitP 
different  matter,  for  though  botn  are  levelled  at  popery,  yet  the 
offcnfes  are  diftinft.  In  i  Jac.  the  intention  of  a  foreign  edu- 
cation is  the  offenfe,  fo  that  a  man  may  offend  againft  that  hr 
tute,  and  be  innocent  as  to  3  Jac.  Again ;  a  proteftant  may 
oifend  againft  3  Jac,  papifts  only  againft  i  Jac.  By  3  Jac* 
the  offender  is  capable  of  taking  the  legal  eftate,  and  lofes  only 
the  profits  till  conformity,  whereas  the  offender  againft  i  J(lQ^ 
takes  neither  the  eftate  nor  the  profits.  The  words  of  3 
Jac.    are,    that   he  Jhall  take  no  benejit  by  defcent^  not  that  h« 

iboul<l 
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lid  not  take  by  defcent ;  and  then  the  ftatute  fliews  the 
ning5  by  giving  the  profits  during  his  nonconformity  to  the 
t  proteftaiit  of  kin.     Hob.  73. 

.  And  as  i  Jac.  ftands  unimpeached  by  3  Jac,  (o  does  it 
wife  by  3  Car.  The  firft  buiinefs  of  this  latter  ftatute  is, 
:na£l  ijac.  to  be  put  in  due  execution,  which  could  not  be,  if 
lawmakers  had  intended  it  for  a  repeal.  Befides  the  ef{e£b 
hefe  ftatutes  are  different,  for  by  i  Jac.  the  recufant  is  dif- 
td  to  take  the  lands  which  were  not  veiled,  but  by  3  Car. 
only  forfeits  what  is  veiled  j  for  the  words  are  Jhall  forfeit  all 
Umds:  fo  that  thele  two  ftatutes  are  very  confiftent,  for 
Itr.  was  made  as  a  farther  provifion  to  i  Jac.  for  that  only 
vented  die  veiling  the  lands  after  his  recufancy,  fo  that  a 
fon  in  pofleflion  before  his  ofFenfe  could  feel  no  efFe£l  of 
fiK.  and  therefore  to  adapt  the  puniihment  to  both  cafes  the 
ute  of  3  Car.  came  and  took  away  the  eilate  veiled.  But 
in  the  cafe  at  bar  the  difability  was  attached  in  Charles  and 
il^  before  the  defcent  of  the  eftate  on  either  of  them,  there- 
j  the  ilatute  of  i  Jac.  muil  be  the  meafure  by  which  this 
smuft  be  ruled;  and  then  it  follows,  that  no  eilate  ever 
ltd  in  Charksy  and  he  having  no  pofTeflton  the  recoveries  are 
d,  and  Philip  being  difabled,  the  land  muil  go  over  to  the 
or  of  the  plaintiff  as  right  heir  of  the  firil  Lord  Charles ;  the 
ifequence  of  which  is,  that  ihe  had  a  good  title  to  make 
:  leale,  and  therefore  the  judgment  muil  be  reverfed,  and 
gment  given  in  this  court  for  the  plaintifl. 

PiiggeJfy  Serjeant  contra^  argued.  That  under  i  Jac.  the  eilate- 
1  vefted  in  Charles^  and  would  have  defcended  to  his  iilUe,  if 
had  had  any.  That  the  fubfequent  ilatutes  have  altered  that 
nilty,  and  given  the  forfeiture  to  the  crown  upon  conviSion. 
bat  in  diis  cafe  there  yvas  no  conviction.  The  confequence 
which  is,  that  the  eilate  continued  in  him  all  his  life,  and 
e  recoveries  were  well  fuffered  by  him. 

But  if  thcfe  points  fbould  not  be  with  me,  yet  under  the  firil 
ttlement  there  is  an  eilate- tail  fubfiiling  for  Philip  and  his 
ne,  and  therefore  the  reveriioner  cannot  enter  till  the  whole 
bte-tsul  is  fpent. 

I.  Then,  the  legal  eilate  veiled  in  the  recufant,  for  the 
onftnidion  of  the  ilatute  ought  to  be,  that  only  die  percep- 
ion  of  die  profits  of  the  eftate  of  the  recufant,  or  at  moft  fome' 
incertaun  intcreft  determinable  on  his  conformity,  ought  to 
'«ft  in  the  crown  ;  fo  that  the  eitate-tail  veiled  in  Charlesy  and 
vould  have  defcended  to  his  iiTue  male  if  he  had  left  any,  and 
l**lnot  barred  them  by  the  recovery.  The  words  in  1  Jac. 
^  be  Jhall  be  difabled  to  take  in  refpeti  ofhimfelfy  and  not  in  rcjpetl 
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of  bis  heir^  w«re  not  inferted  in  the  ftatute  by  way  of  proVifi% 
hut  are  incorporated  into  the  body  of  the  adl,  to  preierve  die 
eftate  to  the  heir;  left  the  heir,  who  is  innocent  of  the  crimen 
(hould  be   involved   in  the  punifhment  defigned   only  for  the 
offender.     The  a£l  did  not  intend  to  prevent  the  inberit^Dce 
from  vefting  in  the  recufant,  and  confequently  prevent  the  de- 
fcent  to  the  ifllie  per  formam  d$ni^  for   there  is  no  clftufe  to 
carry  the  eftate  to  any  other  perfon,  which  provifion  is  in  ill 
other  ftatutes  :  as  6  ^.  2.  c.  6.  which  difables  ravifhers  uA 
women  raviflicd  confenting  after  the  rape,  to  have  any  inherit- 
ance  or  dower,  appoints  the  next  of  blood  to  whom  the  inherit* 
ance  ought  to  defcend,  revert,  or  remain,  to  enter  inconttnendj* 
So  the  II  H*  *]•  c.  %o.  appoints  him  in  remainder  or  reveifioi 
(as  the  cafe  is)   to  enter  on  difcontinuances  by  wopien.    But 
this  Z&,  had  no  view  or  defign  to   abridge  the  eftate  given  by 
the  donor,  or  to  haften  the  intereft  of  the  reveriloner  ^  fior  the 
penalty  was  infliAed,  not  to  afFe£l  the  eftate  or  inheritance  of 
the  recufant,  but  his  perfon  only ;  the  heir  was  not  intended  to 
fuffer  any  puniftiment,  but  on  the  contrary  the  zSt  defigaed 
to  preferve  the  right  and  eftate  of  the  heit.     The  claufe,  Ad 
all  conveyances  Jhall  be   voidy  can  extend  only  to  conveyancei 
made  to  the  recufant  himfclf,  or  to  his  ufe,  and  not  to  con« 
veyances  made  forty  years  before  (that  is  to  fay)  it  can  neict 
zmSt  the  fettlement  of  the  firft  Lord  Charles^  ancoftor  to  Ail 
Charlesy  for  Charles  and  Philip  v/ere  not  fuch  perfons  agiinft 
whom  the  ftatute   ordained  this  puniftunent,  when  this  fMf 
veyance  was  made. 

This  aft  of  i  Jac.  having  then  only  difabled  the  recttlaAt  ai 
to  a  fmall  intereft  in  the  land  ;  it  follows,  that  the  refidue  cf 
the  eftate  muft  remain  in  him.  If  the  heir  is  to  take  any 
thing  by  this  aft,  the  eftate  muft  veft  and  continue  intheaii'** 
ceftor  during  life ;  for  the  heir,  whether  he  be  a  genenl  or 
fpecial  heir,  muft  derive  his  title  by  the  rules  of  law  uato 
the  fettlement  of  the  lirft  Charles. 

Inhere  is  no  difference,  when  the  eftate  is  vefted,  aiidivbcft 
it  is  to  vcft;  for  it  will  be  agreed,  that  by  this,  ftatute  luA 
vefted  are  not  to  be  devcfted  from  the  recuiant.  Our  olijeifiMi 
is,  that  if  there  is  a  total  difability  in  the  anceftor  himfelf,liotf 
can  claim  as  heir  to  him,  and  that  is  proved  by  the  cafe  ofdlBH' 
wood  V.  Paccy  cited  by  the  other  iide,  and  then  tbis  difability 
muft  deftroy  the  fettlement,  and  ftop  the  blood  ;  for  if  there  be 
grandfather,  father,  and  fon,  and  the  father  is  attainted^  thooi^ 
neither  the  blood  of  the  grandfather  or  fon  be  corrupted  be* 
tween  them,  yet  the  corruption  of  the  father's  blood  draws  * 
confequential  impediment  upon  the  fon  to  inherit  to  the  graiui^ 
father,  bccaufc  the  father's  corruption  of  blood  obflxufts  the 
tranfmiffion  of  the  hereditary  dcfccnt  between  the  grandfadier 
and   the  fon.     If  tenant  in  tail    is  attainted    of  treafon  ot 

felonV-i 
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bny,  and  at  the  time  of  his  attainder  had  no  ifTue,  and  after 
t  obtaining  his  pardon  has  ifTue,  fuch  ifme  is  inheritable  to 
m  i  but  if  he  had  ifTue  before  the  pardon,  the  defcent  to 
ch  fon  is  hindered,  for  the  blood  between  him  and  his  fa- 
er  is  corrupted,  which  cafe  contradicts  Litt.  §  76,  77.  for 
wigh  the  eldeft  fon  born  before  the  pardon  cannot  take,  nor 
!  youngeft  fon  living  the  eldeft,  yet  there  is  no  ceffcr  of  the 
atie-tail  upon  fuppofition  that  the  eldeft  will  die  without 
le,  and  then  the  youngeft  fon  will  Inherit.  In  our  cafe,  if 
m  is  any  right  of  the  eftate-tail  remaining  in  the  recufant, 
;  rever&on  (hall  not  be  executed.  In  the  cafe  of  Lord  De- 
mre^  the  difability  was  impofed  for  life,  and  the  court  held 
It  one  might  claim  as  heir  from  a  perfon  difabled  only  by  a£l 
tarUament. 

TUs  conftru^on  which  I  am  contending  for  of  the  intent 
die  daufe  in  impofmg  only  the  forfeiture  of  fome  uncertain 
leicft  till  conformity,  will  be  fupporced  by  the  ))rovifo  for 
afionaity.  By  that  claufe  the  party  conforming  ^^  ftiall,  for 
and  during  fuch  time  as  he  fhdl  continue  in  fuch  confor- 
nuty,  be  freed  and  difcharged  of  all  and  every  fuch  difability 
ipd  incapacity."  Now  it  would  be  ftrangc,  that  the  party 
oaplying  with  the  ad  in  conforming  to  thefe  laws'fbould  not 
Wft  die  benefit  of  fuch  conformity,  that  is,  have  the  eftate 
pb }  which  he  could  not,  if  the  eftate  was  once  veided  in 
vAtTf  there  being  no  daufe  of  reftitution.  The  intent 
krefore  of  the  a6l  was,  that  the  party  conforming  ftiould  bp 
II  die  lame  condition  as  before  his  oftcnCe,  that  is,  receive 
be  profits  of  his  eftate  to  his  own  ufe.  An  a£l  of  Parliament 
nay  indeed  make  an  eftate  ceafe  and  rife  again,  as  in  Ths 
'rwrr's  cafe^  but  then  the  words  of  that  a£l  muft  be  exprefs. 

It  inay  be  demanded,  to  whom  did  the  flatute  intend  to  give 
be  pronts  of  the  eftate  ?  I  anfwer,  that  forfeitures  given  by 
blute,  either  for  nonfeafances  or  misfcafances,  for  publick 
ffirnfes,  fines  and  penalties  for  ofFenfcs  at  common  law  againft 
le  publick  good  (no  perfon  being  appointed  to  take  the  bene- 
t^JF  them)  fhall  go  to  the  King,  zs  pater  patria^y  the  head  of 
K  government  and  fountain  of  juftice,  who  is  concerned  to 
tdie  laws  executed.  But  when  the  ofTenfc  is  private,  and 
Kds  only  particular  perfons;  there  it  is  butjuftand  reafon- 
ble,  the  fufterer  fhould  have  the  forfeiture  or  hne  for  a  com-f 
eoGition.  In  the  cafe  at  bar  the  oiFcnfe  is  of  a  publick  nar 
■e»  againft  the  common  good  of  the  kingdom,  and  confe- 
fttndy  the  forfeiture  accrues  to  the  crown,  according  to  the 
^m  JVoodwardv,  Foxy  2  Fent,  267.  ^Ltv.  289.  In  2  In/I, 
^SO)  on  2  Ell.  6.  r.  13.  the  forfeiture  of  the  treble  value  for 
W  letting  forih  tithes  was  therefore  by  exprefs  words  given  to 
A^  owner  of  (he  tithes,  and  fo  is  Mcgr  238.     i  Rait,  Rip.  90^ 
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tl  Co.  60.  2  jfnd.  127.  As  to  Beaumon^s  Cafe,  Ac  fine  by 
the  baron^  of  the  lands  whereof  the  baron  ztdftmi  were  KM 
of  a  fpecial  tail,  was  no  cejfer  of  the  eftate-tail  of  xbtfrnt^ 
and  in  that  cafe  it  is  not  pretended  that  the  eftate-tail  fhall  go 
over  to  the  reverfioner,  whilft  there  remained  ifliie  of  temnt 
in  tail  fo  levying  the  fine. 

This  conftruftion,  that  the  forfeiture  ihall  go  to  the  crown, 
prevents  all  exceptions  ;  but  the  other  conftruftion,  that  no 
eftate  vefts,  prevents  the  penalty  defigned  by  the  ftatute  \  for 
if  no  eftate  vefts,  the  crown  cannot  have  the  profits.  The 
a£l  intended  no  difference,  whether  the  recufant  had  the  efbte 
before  or  after  the  offenfe,  nor  of  the  quality  of  the  eilate^ 
whether  it  was  fee  or  tail ;  but  in  reafon,  of  the  two  the  eftate- 
tail  ought  to  be  more  favourably  conftrued  to  be  preferved,  the 
ftatute  de  donis  taking  fo  much  care  to  preferve  the  efbte  for  I 
the  iffue  againft  the  alienation  of  the  tenant  in  tail;  and  \ 
therefore  by  that  ftatute  the  ifTue  was  not  barred,  though  the 
father  was  attainted  of  treafon,  though  it  is  fince  iJtered  bj  the 
26  H.  8.  r.  13. 

Befides,  in  this  ftatute  there  are  exprefs  words  preferfing 
the  eftate  to  the  heir.  It  is  more  beneficial  to  the  fubjed»that 
the  crown  (hould  have  the  profits,  than  the  next  of  kin,  who 
may  perhaps  employ  ihem  under  hand  to  the  ufe  of  the  recu- 
fant in  all  or  in  part :  which  bargain  may  be  eafily  madei 
confidering  that  he  is  but  tenant  at  will  to  the  offender,  who 
whenever  he  pleafes  may  conform,  and  take  the  land,  vA 
recover  the  mefne  profits. 

But  admitting  that  no  eftate  vefts  by  i  Jac.  yet  the  reco- 
very is  good  i  for  the  right  of  the  entail  continued  in  Charh' 
3  Co,  6.  Baron  and  feme  feifed  to  them  and  the  heirs  male  of 
the  body  of  the  hufband,  remainder  to  B,  in  tail  :-  the  itfr»« 
alone  levied  a  fine  and  fuffered  a  recovery,  in  which  he  only 
was  vouched,  and  not  the  wife  who  had  a  joint  eftate  for  life 
with  him ;  yet  it  was  adjudged,  that  the  baron  coming  in  tf 
vouchee,  came  in  in  privity  of  the  eftate-tail,  and  not  of  aof 
other  eftate,  and  fo  the  recovery  is  good. 

If  the  eftate  did  not  veft  in  Charles^  then  he  is  a  difleiior) 
and  that  way  the  recovery  is  good.  3  Co»  59.  Lincoln  Ot* 
caie.  If  there  be  tenant  for  life,  remainder  in  tail,  and  he  in 
remainder  enters  upon  the  IcfTee,  and  difleifes  him,  and  after 
fuffers  a  comition  recovery ;  that  (hall  bind  the  tail,  for  the 
difTeiiin  does  not  deveft  the  tail,  but  he  is  a  diflfeifor  of  the 
rftate  for  life  only,  and  as  to  himfclf  he  is  feifed  by  force  of 
the  tail.  2  Roll.  Abr.  395.  C.  3.  6  Co.  32.  And  fo  he 
concluded  this  point,  that  the  eftate  vefts  in  the  rccufan*» 
and  only  a  perception  of  the  profits  is  forfeited  to  tte  King  * 
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br  1/ no  eftate  veiled,  yet  the  recovery  is  good)  as  fuffered  by  a 
diflcifor,  and  confequently  quacunque  via  data  the  leflfor  of  the 
plaintiff  can  have  no  title. 

1  2.  But  admitting  that  no  eftate  vefts  in  the  offender,  and  that 
4ie  recoveries  are  void,  yet  the  plaintiff  cannot  recover :  for  if 
FlnBp  cannot  take  himfelf,,  yet  there  is  no  cejfcr  of  the  eftate- 
llil,  whereby  the  reverfion  can  b&  executed  in  the  plaintiff,  till 
^,  death  of  PJ^iSp  without  iffue,  i  Infi,  28.  as  long  as  any 
rigiic  of  the  eftatc-tail  remains,  the  law  looks  for  iifue ;  and 
4iough  die  tenant  in  tail  be  100  years  old,  yet  the  law  fees  no 
npodibility  of  his  having  iffue ;  and  Litt.  \  34.  is,  that  none 
QUI  be  tenant  in  tail  aprts^  &r.  but  one  of  the  donees  in  fpe* 
iJA  tail,  for  a  donee  in  tail  general  cannot  be  faid  to  be 
HfiMnt  in  tail  after  poffibility,  becaufe  always  during  his  life 
ikeie  18  a  poffibility  that  he  may  have  iffue  inheritable  to  the 
bne  intail* 

• 

It  is  admitted,  that  if  Philip  has  iffue  at  any  time,  the  iffue 
ttj  inherit ;  and  then  the  eftate  muft  continue  in  Pbilipj  be- 
f9ue  the  law  expedte  his  having  iffue.  Tenant  in  tail  may 
oflSer  a  recovery  and  bar  his  iffue,  becaufe  he  has  the  whole 
nheritance  in  him.  As  to  2  Roll.  Abr.  415.  where  a  devife  to 
If  SMtnk  is  held  void,  and  the  remainder  good :  in  the  fame 
Ukokf  pi.  4.  it  is  faid,  that  if  a  leafe  be  made  to  a  man  who  is 
ipt  capable  (as  a  monk)  for  life,  the  remainder  over  is  not 
jpod:  :fo  that  in  a  devife^  becaufe  the  intent  of  the  deviibr  is 
Uganjed,  it  is  good  ^  but  not  in  a  conveyance  at  common  law. 
i^s  to  the  cafe,  Cro.  EL  422.  there  the  only  queftion  was, 
^jktfaer  if  the  dcvifee  in  tail  die  in  the  life  of  the  devifor,  his 
itir  in  tail  could  inherit,  and  it  was  held  that  a  fubfequent  li- 
BUtatfon  to  take  eSe&  on  the  death  of  fuch  a  perfon  without 
ilTue  fliould  take  effeft  immediately,  becaufe  there  was  no  pof- 
ihility  for  the  iffue  to  inherit.  Plow.  557.  b.  29  -^  61. 
Tenant  in  tail  was  bound  in  a  ftatute  merchant,  and  had  iffue  ^ 
ikeifllie  was  outlawed  of  felony,  but  pardoned  in  the  life  of  the 
hber^.tfae  father  died,  the  iffue  entered,  the  conufee  fued  exe- 
Cllion  of  the  land,,  and  the  heir  brought  an  afHfe;  and  it  v/as 
Ud  that  the  outlawry  for  felony  fo  difabled  him  in  his  blood, 
tbt  he  could  not  take  by  defcent  the  lands  in  tail,  any  more 
(bn  lands  in  fiee,  notwithftanding  the  charter  of  pardon,  which 
OmiU  not  reftore  his  blood  to  its  former  purity ;  and  when  the 
khcr  died  the  land  could  not  revert  to  the  donor,  becaufe  the 
boee  had  iffiie,  though  that  iffue  was  difabled,  and  upon  the 
icher's  death  the  freehold  was  in  no  perfon,  but  in  nubibus^  and 
Kanfe  every  man  in  the  world  had  an  equal  title,  the  land 
meJitur  9ccupanti.  Bro,  Dejceni^  pL  23.  As  to  9  Co.  140.  a, 
at  there  may  be  an  eftate-tail  which  may  not  defcend  to  the 
lie ;  the  reafon  is,  becaufe  there  is  a  total  difability  by  the 
Vol.  L  Z  fine 
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fine  of  the  baron,  whereas  the  difability  in  the  cafe  at  bar  is  onl 
temporary,   and  is  removed  upon  conformity.      4  £#«»•  8^ 
GauJdf,  102.     An  alien  born  purchafed  lands  in  taiU  remain.^ 
dcr  to  a  flranger  in  fee,  and  fufFered  a  recovery ;  and  it  WIBS 
held,  that  the  remainder  was  barred,  for  before  office  found  he 
was  a  good  tenant  to  the  praecipe^  and  that  the  alien  had  a  good 
fee-fimple ;  and  though  in  this  cafe  it  was  impoffible  for  him  to 
have  ifiue  inheritable  to  the  intail,  yet  the  recovery  barred  the 
remainder.     If  there  is  in  the  eye  of  the  law  any  perfon  that 
by  poflibility  may  be  inheritable  to  the  tail,  the  reverfioner  fliail 
never  enter,  till  the  firft  limitation  is  fully  at  end*     Till  1705* 
Jojlph  the  younger  brother  of  Charles  and  Philip  was  alive,  and 
a  proteftant ;  and  it  is  not  pretended  that  he  could  enter,  though 
he  was  ifliie  in  tail ;  and  then  if  the  life  of  Philip  prevented  his 
entry,  confequently  it  muft  prevent  the  entry  of  the  reverfioner. 
l^hough  Philip  was  a  recufant,  yet  no  claim  ever  came  to  him, 
therefore  no  difability  could  come   to  him  in  refped  of  the 
lands,  but  only  in  rcfpeft  of  his  perfon  :  if  the  reverfioner  ihould- 
enter,  there  would  be  no  remedy  for  the  iflue  born  after. 

The  difabilities  are  pardoned  by  2  ^.  ^  M.  c.  10.  which  \s 
a  general  law,  and  therefore  to  be  taken  notice  of  by  the  court, 
though  not  found. 

3.  This  aft  of  1  Jac.  is  altered  by  3  Jac.  which  extends  to 
all  the  ofFenfes  in  i  Jac.  Hob.  73.  feems  to  admit,  that  Ac; 
punifhment  ought  to  be  according  to  3  yac.  for  that  he  th«t 
enters  on  the  land  of  the  recufant  is  only  tenant  at  wiH.  I  W- 
263.  The  court  was  of  opinion,  that  3  yac,  meant  no- other 
caufe  but  what  i  yac.  intended,  to  prevent  the  education,  an4 
that  the  King  hath  not  an  intercft  in  the  land  of  a  recufant,  «» 
by3£//z.  f.  3.  of  fugitives,  only  a  right  to  a  perception  of  the 
profits,  which  by  the  return  and  conformity  of  the  offi^nder  im- 
mediately vanifhcs. 

4..  The  ftatute  of  3  Car.  has  alfo  made  feveral  alterations  ift 
I  yac.  for  it  alters  not  only  the  difpofition  of  the  eftatc,  but  the 
forfeiture  ;  for  by  this  ftatute  there  muft  be  a  conviftion,  and- 
then  Charles  not  being  conviftcd  can  forfeit  nothing  j  and  the 
opinion  of  C  B.  was  that  tliis  ftatute  muft  be  the  rule.  By  this 
the  King  is  to  have  the  land,  and  by  3  yac.  the  next  of  kin, 
which  is  inconfiftent.  It  is  not  neceflary  to  cite  all  the  cafe* 
where  it  )jas  been  held,  that  a  fubfequcnt  ftatute  being  contrary 
to,  or  inconfiftent  with,  a  former,  is  an  implicit  repeal  of  that 
'ormer  law.  11  Cb.  61.  i  yoncs  22.  It  is  agreed,  that  3  C^* 
extends  to  more  oftenfes  than  i  or  3  yac.  If  it  had  extended 
to  fewer,  there  might  be  fome  colour  to  fay,  that  the  other 

ftatutn 
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tutcs  arc  ncceflary ;  but  if  both  3  Qrr,  and  i  yac.  infli£Hng 
ftrent  punifhmcnts  for  the  fame  ofFenfe,  (hould  be  in  force  ; 
^  confequence  would  be,  that  the  offender  would  be  punifhed 
ice  for  the  fame  offence,  contrary  to  the  rule,  mmo  bis  fu^ 
i  Met  pro  un9  €t  etdem  delUfo. 

Though  after  the  preamble  of  3  Car.  it  is  enaAed,  that 
fac.  (hall  be  put  in  execution ;  yet  the  intent  of  that  could 
y  be  to  continue  i  Joe.  for  the  punifhment  of  oiFenfes  com- 
Cted  between  that  and  3  Car.  for  without  this  thofe  oftenfes 
old  remain  unpunifheJ,  i  Jac.  being  implicitly  repealed.  If 
f^e.  continues,  the  punifhment  dcdgned  by  3  Car.  though 
I  heavier,  will  be  avoided,  for  if  i  Jag.  prevents  any  eflate 
mvefting  in  the  recufant,  nothing  can  be  forfeited  by  3  Car, 
'  he  cannot  forfeit  what  he  has  not,  and  he  can  have  nothing 
realbn  of  i  Jac,  But  if  3  Car.  is  a  repeal  of  i  Jac.  (a$ 
ipprehend  it  plainly  appears  to  be)  it  follows,  that  Charles 
tog  never  convidled,  had  a  good  eflate  to  make  a  tenant  to 
e  frdeche^  and  being  himfelf  tenant  in  tail  under  the  fettle- 
mtof  cne  firft  Lord  Cbariesj  has  by  coming  in  as  vouchee  in 
recovery  barred  the  remainder  to  the  right  heirs  of  Lord 
mktf  under  which  the  Duchefs  claims.  But  if  that  recovery 
II0C  good,  yet  the  life  of  Phiiip  who  may  poffibly  conform, 
kare  ifliie  capable,  will  ftand  in  her  way;  fo  that,  taking  it 
her  way,  the  judgment  given  below  for  the  defendants  was 
eil  given,  and  ought  to  be  affirmed. 

fmefcui  replied.  3  Car,  can  be  no  repeal  of  i  Jac.  for 
Ottgh  the  penalties  are  different,  yet  they  are  confiftent.  The 
ference  between  a  forfeiture  and  a  difability  is,  that  a  for- 
ititre  can  be  applied  only  to  what  the  offender  has,  but  a 
Urility  cannot  be  forfeited.  The  books  are  full  of  cafes,  wherein 
ius  been  held,  that  a  pofiibility  cannot  be  forfeited,  or  a 
jht  A  difability  is  an  incapacity  in  the  offender  to  take  any 
ate.  Nil  dat  quod  non  habet.  This  cafe  is  like  that  of  a 
BQk,  who  on  his  deraignment  may  fetch  back  the  efhte 
lerefoever  it  is  gone ;  and  fo  may  Philip  on  conformity,  or  his 
le  inheritable,  enter  upon  the  reverfioncr  in  the  cafe  at  bar. 

Parker  C.  J.  This  feems  to  be  a  matter  of  great  difficulty : 
0  different  conflruftions  of  the  a6l  of  Parliament  have  been 
:  up,  viz.  for  the  plaintiff.  That  the  difability  is  total  in  the 
enfant,  and  no  right  at  all  of  the  eflate-tail  ihall  vefl  in  him, 
H  it  (hall  go  over  to  the  next  ifTue  in  tail  capable ;  if  there  be 
We,  to  the  reverfioner  ;  becaufe  otherwife  the  recufant  would 
'  able  to  defeat  the  intent  of  the  act,  which  was  to  preferve 
«  cftate  to  the  heir  or  poflerity.  That  for  the  defendant  is, 
^atthe  compleat  legal  eflate  fliall  veil  in  the  anceftor,  be- 
lufe  otherwife   they  who  muft  claim  through  him  could  not 
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take  by  defcent,  fo  that  the  intention  of  a  benefit  to  .the  heir 
wcu  d  be  defeated  that  way. 

Now  both  thefe>  though  they  have  a  colour  of  being  for  the 
heir's  benefit,  yet  tend  to  defeat  it,  and  will  not  anfwcr  the  in- 
tention. If  the  firft  (hould  prevail,  that  nothing  veftcd  in 
ChurUi  or  PIMp^  but  the  cftatc  paffes  over  ta  the  reverfioncr ; 
then  the  eftate-tail  muft  be  totally  determined.  Then  if  Pbilif 
ibould  have  IfTue  capable  (of  which  there  is  ftill  a  poffibOit]^] 
they  will  be  barred,  for  if  the  eftate-tail  be  once  determinedi 
nothing  can  fct  it  up  again.  Indeed  where  a  man  takes  aa 
cftatc,  and  afterwards  a  more  worthy  heir  comes  in  ejfe^  whp 
may' take  the  fame  eftate,  it  fhall  dcvcft  out  of  the  former  and 
vcft  in  the  latter  :  as  if  tenant  in  tail  has  two  fons,  and  diieS} 
the  eldeft  enters  and  dies,  leaving  his  wife  privcment  enfeiflt 
with  a  fon  ;  the  eftate  prefcntly  vefts  in  the  younger  brodieri 
but  as  foon  as  the  pofthumous  fon  is  born,  he  ihall  have  it  \ 
but  this  is,  bccaufc  both  come  in  under  the  fame  eftate-tail,  ud 
there  is  no  determination  of  it :  but  he  in  reverfion  can  never , 
enter,  fo  long  as  any  right  of  tlie  tail  which  he  has  granted 
out  remains. 

The  other  conftrudibn,  by  making  the  compleat  legal  eftate 
veft  in   the  recufant  aiiccftor,  enables  him   to  alien :  fo  tiirt 
though  the  a<St   fays  the  anceftor  fiiall  be  difabled  to  take  fbf 
and  in  rcfpe£l  of  himl'elf,  and   not  for  and  in  reiped  of  )»# 
heirs  or»pofterity ;    this  conftruftion  enables  him  to   take  for 
his  own   benefit,  contrary  to  the  benefit  of  the  heir.    Cw^^ 
fidcr   therefore,  whether  there  be  not  a  middle  way  between 
thcfe  two,  which   may  better  anfwer  the  intention,  (vis.)  tto* 
t})e  right  of  the  tail  ihall  veft  in  the  anceftor,  fo  for  as  is  n^^ 
ceflary  to  convey  die  defcent  to  the  iiTue,  but  not  to  enable  hi|<^ 
to  alien  :  then  indeed,  the  defendants  will  have  no  title,  btB^ 
how  can  the  Icftbrof  the  plaixxtift*  enter  in  Pi&i/t^'s  life-time  ? 

The  a£l  of  3  Jac,  fcems  to  be  quite  out  of  the  cafe,  bein^ 
made  for  another  purpofe. 

The  aft  of  3  Car,  docs  concern  the  fame  perfons  and  crimr^ 

,  (amongft  others)  with  that  of  1  Jai.  but  it  is  not   therefore  ^ 

repeal  of  it.     It  is  objedled,   that  it  inflifts  inconfifteat  penal  ^** 

ties ;  but  why  are  they  inconfiftent,  fince  one  may  have  a  propp^ 

operation  upon  fome  eflates,  and  die  other  upon  others  ? 

I  do  not  fee  what  advantage  can  be  taken  of  the  aft  of  ^^ 
neral  pardon;  for  though  it  is  a  publick  aft,  yet  he  that  wiij 
take  the  benefit  of  it  muft  flicw  how  he  is  iridtled  to  it,  ai»-^ 
that  he  is  not  within  any  of  the  exceptions  5  fo  it  fhould  ha^^  * 
been  found. 
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Pratt  J.  The  claufe  which  fays,  that  all  eftates,  terms,  and 
lehcr  intcrcfts,  made  to  fuch  rccufant,  fhall  be  void  ;  docs  not 
indeed  concern  defccnts,  but  purchafes :  but  confidcr  whether 
an  argument  may  not  be  drawn  from  thence,  that  the  intent  of 
the  a£t  was,  tjiat  they  (hould  take  no  right,  no  intereft  at  all. 

Paf,  2  Geo.  it  was  argued  a  fecond  time  by  Serjeant  Hooper 
far  the  plaintiff  and  Mr.  Lutivyckc  for  the  defendant. 

Hooper  Serjeant.  The  difability  by  i  Jac,  happened  before  Second  argu« 
any  thing  defcended  either  to  Charles  or  Philip :  it  might  have  «»«=• 
fefcended  to  yo/eph^  but  he  being  dead  without  iflue,  it  reverts 
to  Ae  donor.  The  ftatute  of  i  Jac,  induces  fuch  a  temporary 
fifability,  as  prevents  any  thing  from  veiling.  0?arics  and 
PbUip  were  no  lords,  thbugh  the  verdi<Sl  calls  them  fo ;  for  the 
ftatute  difables  them  to  take  any  hereditament,  as  a  dignity  is. 

As  to  the  point,  whether  this  a£l  be  repealed  or  not,  it  feems 

Arange  to  imagine,  that  an  a£l  made  with  fuch  deliberation  fhould 

bi  two  years  after  be  repealed ;  efpecially  if  we  confider  what 

happened  within  thofe  twe-years  ;  the  powder  plot  was  then  juft 

£bivered,  and  imiirlediately  an  zA  paflcd  for  a  public  thankf- 

giving  for  that  deliverance ;   the  confpirators  are  attainted,  and 

tkea  at  the  fame  Parliament  is  this  ftatute  made,  which  is  fet 

Vp  for  a  repeal  of  i  jfac.  the  great  bulwark   againft  popery. 

Thefe  have  different  operations,  and  may  well  ftand  togctlicr ; 

tbe  one  prevents  eftates  from  vefting,  and  the  other  meddles 

with  eftates  vefted. 

■ 

But  fuppofmg  for  argument  fake.,  that  which  othcrwife  I  can 
■ever  admit,  that  3  Jac,  does  amount  to  a  repeal  of  i  'Jac^  yet 
fitfclythen  the  ftatute  of  3  Car,  has  revived  it;  for  it  enavSls  it 
to  be  put  in  due  execution,  which  plainly  ihews  it  was  not 
tkought  to  be  repealed  by  3  Jac,  or  intended  to  be  repealed  by 
3  Car.  and  it  is  to  be  put  in  execution  as  well  againft  crimes 
^Ar,  as  thofe  adlually  committed. 

The  common  recovery  can  have  no  effeft,  being  fuffered  by 
one  who  had  no  eftate  in  him  at  the  tigie,  and  therefore  could 
Bot  by  deed  inroUed  make  a  tenant  to  the  pracipe.  By  deed  in- 
x^led  (thajt  is,  by  bargain  and  fale)  nothing  pafles  but  what 
Otty  lawfully  pafs,  for  it  does  not  work  a  difleilin  or  any  t^rt. 
The  aft  I  yac.  is  exprefs,  that  fuch  perfcn  (hall  be  di fabled  to 
^:  by  the  recovery  he  may  extinguifli  his  right,  but  he  can- 
'Wt  alien  it,  he  has^/^j  extinguendi^  but  no\  jus  alienandi.  On 
I  Jac.  the  crown  can  have  no  right,  becaufc  nothing  vcfts  in 
^  party ;  and  therefore   if  the  father  is  feifed  of  lands  in  fee, 

Z  3  and 
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and  the  fon  is  attainted  of  treafon  in  the  life  of  the  father,  anj 
the  father  dies;  the  land  fhall  efchcat,  for  that  the  father 
died  without  heir,  and  the  crown  cannot  have  the  land  as  a 
forfeiture,  becaufe  the  fon  never  had  it  to  forfeit,  i  /•//?.  13.  a. 
Here  nothing  is  vefted  in  Chnrles  or  Philips  and  fo  confcquendjf 
they  can  forfeit  nothing.  They  hsLVc  ft  i nil !Ia  juris  to  prtitiYt 
the  eflate-tail,  but  not  to  forfeit  or  deftroy  it.  The  crown 
can  never  take  but  by  record,  either  judiciaJ  or  minifteri;^,  t$ 
in  the  cafe  of  an  efcheat  the  crown  takes  by  ofice,  which  is  i 
miniilerial  record. 

I 

I  come  now  to  the  chief  point,  whether  the  Dychcfs  can  enter,  ; 
living  Philip  ?  At  common  law  before  the  flatute  dc  donis  al  ; 
cftatcs  were  fec-fimple;    and  the  ilatute  was  calculated  more  ; 
for  the  benefit  of  him  in  reverfion,  than  the  tenant  in  tail  or  1 
his  iffue,  for  now  the  reverfion  is  certain,  and  the  donor  maj  ] 
limit  as  many  remainders  as  he  pleafes,  which  he  could notdo  | 
before,  for  there  could  not  be  one  fee-fimple  depending  upon 
another  j  and  the   reverfion  is  now  fixed,  which  before  wai  ' 
but  a  poffibility,  for  now  the  tenant  in  tail  can  neither  bar  nor  ' 
clog  the  reverfion,  except  by  a  recovery  which  is  not  mendondl  j 
in  the  ftatutc  de  donis  ;    fince  which  there  is  no  one  flatute  that 
gives  the  tenant  in  tail  power  to  charge  the  reverfion.     As  to 
the   cafe  now  before  us,  the  ftatute  of  i  Jac.  has  repealed  the 
Itatute  de  donis,  for  by  that  Charles  and  Philip  are  made  inhe» 
ritable  as  iflue  in  tail,  but  now  by  this  latter  ftatute  they  are 
difablcd. 

At  common  law  before  the  ftatute  de  donis  zformetbninft* 
verier  did  lie  on  failure  of  ifiue  ;  and  in  our  cafe  if  there  arc 
no  ifTue  inheritable  to  the  eftate,  it  muft  revert  to  us,  who  are 
the  right  heirs  of  the  donor.  If  tenant  in  tail  dies  leaving  his 
wife  privcment  erjitnt  with  a  fon,  the  eftate-tail  muft  revert 
to  the  donor,  fubjeft  to  the  entry  of  a  pofthumous  fon.  (C  J* 
Kavc  you  any  cafe  to  that  \)  Hooper^  I  did  not  look  for  anji 
thinking  it  conftant  experience. 

This  eftate  muft  go  to  the  reverfioner,  otherwife  where  can 
\X  go?  The  aft  of  I  Jac,  takes  away  and  abrogates  not <»Iy 
all  rules  and  maxims  of  law,  but  alfo  all  ads  of  Parliament 
prior  to  it,  that  are  contrary  and  repugnant.  8  Co.  Princ/* 
cafe.  That  was  a  fettlement  of  part  of  the  ducliy  of  Ctm^ 
wal  by  aft  of  Parliament,  there  the  eftate  (as  it  has  lately 
done  till  King  Gcorge  came  to  the  crown)  when  there  was  no 
Prince  of  Wulcsy  lay  dormant  for  many  years ;  and  when  there 
was  a  Prince  of  Wales,  rofe  again.  In  our  cafe,  \(  Phibp 
fhould  ha^ve  a  fon,  he  might  enter ;  but  in  the  mean  time  the 
eftate  ni'jft  e;o  over  to  the  reverfioner.  Some  pcrfons  arc  ca-» 
liable  to  take  by  purchafe,  that  aire  ^ot  capable  to  take  by  defcent ; 
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bat  no  ca/e  proves  that  one  may  take  by  dcfcent,  that  'Is  dlf^ 
abled  to  take  by  purchafc. 

Lutwyche  contra:  As  to  the  firft  point,  v/hether  any  thing 
fcfts  in  Charles  or  Philip  :  if  the  ftatute  had  intended*  to  induce 
a  total  difability,  there  w6uld  not  have  been  the  faving  claufe 
«s  to  the  heir ;  which  implies,  that  the  anceftor  fhall  be  capa- 
ble to  take  for  the  benefit  of  the  heir.  The  heir  is  not  to  be 
apurchafer,  but  the  anceftor  hinifelf,  and  coufequcntly  it  muft 
vcft  in  the  anceftor,  for  othcrwife  it  cannot  dcfccnd  to  tlie 
heir ;  be  the  inheritance  cither  fce-fimple  or  fec-:ail,  the  an- 
ceftor muft  inherit,  to  tranfmit  it  to  pofterity.  If  no  eftate 
rcfts,  ahd  it  be  an  inheritance,  where  can  the  freehold  be  dur- 
ing the  life  of  the  offender  ?  It  cannot  be  in  abeyance,  and 
iierefore  the  right  of  the  intail  ftiall  veft  in  the  recufant,  but 
lie  crown  ftiall  have  the  profits. 

Had  this  ftatute  intended  a  total  difability,  it  would  have 
provided  to  whom  the  land  ftiould  have  defccndcd  in  the  mean 
fine,  as  in  6  iS.  2.  f.  6.  11  H.  7.  c.  20.  and  4  ^*  5  P.  ^ 
hL  c.  8.  On  6  i?.  2.  the  heir  is  a  purchafer,  but  on  the 
II  H,  7.  he  takes  by  defcent.     3  Co,  37. 

As  to  the  Prince's  cafe,  that  was  by  aft  of  Parliament ;  and 
idblved  that  it  would  not  be  good  at  common  law. 

It  is  objefted,  that  if  the  offender  has  the  eftate,  he  may  > 
Jtftroy  it,  and  bar  the  iflue  for  whom  the  ftatute  is  fo  careful. 
To  this  I  anfwer  :  That  if  by  this  ftatute  the  eftate-tail  vcfts 
in  him,  a  common  recovery  is  as  incident  to  his  eftate,  as 
slienation  is  to  a  tenant  in  fee-fimple.  My  Lord  Coh,  1  hji» 
123,  h.  enumerating  the  feveral  incidents  to  fuch  an  eftate 
&jfi,  That  the  tenant  in  tail  may  fuffer  a  common  recovery, 
and  therefore,  fays  he.  If  a  gift  intail  is  made,  with  condition 
icftriftivc  of  fuch  an  incident,  tlie  condition  is  repugnant  and 
^d,  for  fuch  a  tenant  has  a  right  to  turn  the  fee-tail  into  a 
fec-fimple  for  the  benefit  of  his  heir*',  by  barring  fti angers, 
C.J.  Can  he  make  a  deed  for  a  tenant  to  the  pratcipe  with- 
out an  alienation?  Lutwyche^  Such  an  alienation  only  with  in- 
tent to  fuffer  a  recovery,  may  not  amount  to  fuch  nliL-nation 
as  is  prohibited  within  ti.e  intent  of  this  ftatute.  4  Lton.  84. 
liand  was  given  to  an  alien  in  tail,  remainder  to  another  In  fee  : 
the  alien  fuffcred  a  recovery,  and  died  without  illue ;  it  was 
urged  that  the  recovery  was  void,  for  that  the  alien  was  jiot 
tenant  of  the  freehold  at  the  time  of  the  recovery  fuffcred, 
fcut  the  whole  court  held,  that  the  recovery  was  good  to  bar 
Ae  remainder. 

Z  4  Another 
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•  *- 

Another  queftion  is,  whether  the  reverfion  can  be  executed 
living  Philip?  i  Injh.  28.  ^.  is,  ths^t  if  lands  be  given  to  a 
man  and  his  wife  and  to  the  heirs  of  their  two  bodies,  and 
they  live  till  each  be  100  years  old,  yet  do  they  continue  te- 
nants in  tail,  for  the  law  fees  no  impoilibility  01  tbeir  having 
iffuc.  In  our  cafe,  if  Philip  has  any  ilTue,  he  may  inherit^ 
but  if  the  revcrfioner  once  enters,  he  muft  enjoy  it  for  cverj 
and  then  what  becomes  of  the  faving  claufe  ^s  to  the  heir  i 

C.J.  Is  there  any  cafe  which  proves  that  tbe  ^(hte  iiuiD 
not  be  disrefted  out  of  tlie  reverfioner  ? 

Lutwyche.  I  could  not  find  any.  The  i/Iue  in  tail  cannol 
enter  in  the  life  of  (he  ofFcnder,  and  a  fortiori  the  reveriioiief 
iball  not. 

He  infifted  on  i  Jac,  being  repealed,  and  the  difability  par<i 

doned,  as  in  the  former  argument,  ■  ' 

Parker  C.  J.  It  has  been  infifted  on  for  the  defendant,  that 
the  claufe  in  i  Jac.  as  to  the  heir  makes  it  necef&ry,  that  the 
legal  eftate  fliould  veft  in  the  anceftor,  in  order  that  the  licty 
may  convey  a  title  through  him  ;  but  it  is  confiderable,  whfre 
ther  the  effect  of  that  claufe  be  not  r?ither,  that  whatever  diffi- 
culty would  regularly  arife  to  the  heir  from  the  anceftcv's  not- 
being  feifed,  that  (hall  not  be  any  obje£^ion  to  the  heir  in  this 
cafe.  Not  ti^at  the  anceftor  fhall  be  fcifed  for  bis  falce^  but 
his  want  pf  feifm  (hall  not  prdudice  the  hcif  •  The  heir  (hall 
fake  the  fame  advantage,  as  if  the  anceftor  had  been  feifed,    "* 

It  is  contended  that  the  difabled  perfon  (hall  «take  hy  puN 
chafe  in  refpedl  of  his  heir  ;    but  that  is  a  notion  I  cannot 
underftand,  how  he  that  cannot  take  for  himfelf,  can  take  by 
purchafe  in  refpeit  of  his  heir.     The  words  in  reAe£i  ofbim^ 
Jelf  and  not '«  refpeil  of  hii  heir  miift  be  applied,  Jecundum  fiA^- 
jeSfam  materianiy  i,  e*  as  the  fubjeft-matter  of  the  claufe  wift 
bear,     l^hc  difabled  perfpn  is  made  incapable  to  take  a  per- ' 
fonal  eftate  by  the  fame  claufe,  but  it  is  plain  that  other  in-. 
tervening  claufe  cannot  be  applied  to  that,  and  fo  it  feems  to 
be  in  the  cgfe  of  purchafes.     No  authority  has  been  cited  of  ^ 
cither  fiJe,  and  it  feems  a  very  confiderable  queftion,  whether- 
in  tlie  cafe  of  tenant  in  tail  with  a  remainder  oyer,  the  remain*; 
♦  der  being   o;ice   vefted  in  default  of  ilTue  in  tail,  can  be  di-, 

yefccd  by  re j Ton  of  iflue  after,  born.     Suppofe  the  cafe  of  a 
fce-fimpie,  the  land  efcheats  for  want  of  heirs;  (hall  it  diveft* 
put  of  the  lord,  and  veft  in  a  poftbumous  heirf 

Tlve 
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I  ftatute  of  3  Jac^  is  entirely  out  of  the  cafe.  3  Gar.  in-* 
.  penalty  of  another  kind,  viz.  a  forfeiture  of  the  eftate 
:    but  if  I  Jac*  be  taken  to  be  entirely  repealed^  then 

will  not  provide  for  all  the  cafes  that  may  happen ;  as  if 
lefcend  after  the  difability  attached.  Therefore  the  moft 
1  conftru£Hon  feems  to  be,  that  the  iixft  claufe  of  3  Car. 

ena£b  that  iJoc\  QiaH  be  put  in  execution,  leaves  i  Jac. 

force  and  t&&^  as  to  all  cafes  not  afterwards  provided 

^Car. 

I  difficulty  as  to  the  Duchefs's  taking  during  the  Hfe  of 
feems  the  moft  confiderable ;  for  fuppofe  the  other  part 
s  to  the  diveiting  the  eftate  out  of  the  reniainder^man  were 
the  cafe^  how  can  ibe  enter,  while  there  is  any  i/Tue  in  t^ 
ng?  Suppofe  there  had  «been  a  difieiiin,  and  flie  was.  to 
zfomudon  -,  muft  not  fhe  lay  it,  that  all  the  ilTue  male  of 
dy  of  Thomas  are  dead? 

s  (aid  that  ijfue  muft  be  ijfiie  inheritable'^  which  PbiUp  is 
but  he  may  inherit  upon  conformity,  and  iiliie  inheritable 
i^'Jub  cvnditione^  is  ftiU  iifue  inheritable, 

m  Juftice.  That  objection  indeed  has  the  greateft  weight; 
to  the  claufe,  for  and  in  reJpeSf  oK  &c,  that  can  have  no ' 
conftrudtion,  but  that  the  anceftor  ihall  be  difabled,  but 
liability  fhall  not  hurt  the  heir. 

ability  may  be  either  total  or  temporary.  Total,  fuch  as 
f  an  alien,  would  have  prejudiced  the  heir.  This  is  a 
rary  one,  and  therefore  though  the  faving  for  the  heir  had 
eft  out,  I  fhould  have  thought  it  muft  have  had  the  fame 
u^on,  as  it  will  now  have  ;  and  regularly  the  difability 
I  not  have  prejudiced  the  heir  in  all  cafes.  But  fuch  tem- 
f  difabilities  may  in  fome  cafes  by  intendment  be  pre- 
al  to  the  heir,  as  in  cafe  lands  in  tail  defcend  after  the  dif- 
r  attached,  and  no  iflue  in  tail  is  then  in  ejfe,  they  muft 
rer  in  that  cafe.  And  fo  it  feems  to  me  it  will  be  now^ 
idiftanding  the  addition  of  that  claufe  \  if  there  be  an 
n  tail  capable  of  taking  at  the  time  of  the  defcent,  that 
all  have  the  land  ;  but  if  not,  he  will  be  prejudiced  by  that 
ent,  and  it  muft  go  over  :  at  leaft  till  fome  perfon  comes 
\  capable  of  taking  the  eftate-tail,  the  remainder-man  (ball 
r,  for  the  freehold  cannot  be  in  abeyance. 

fiiwy  3  Geo.  it  was  argued  a  third  time  by  Mr.  Reeve  for  the  Third  trga% 
aftff,  aijd  Serjean?  Chejhjre  for  the  defendant.  "''^^ 

Mrt  Reeven 


346  Trinity  Term  6  Geo. 

Mr.  Reevi.  The  title  of  the  Duchefs  depends  on  three  ads  of 
Parliament,  i  and  3  Jac.  and  3  Car.  which  were  all  made  to 
prevent  the  growth  of  popery.  And  he  argued,  (he  had  a  good 
title  under  i  Jac.  which  remains  unrepealed,  either  by  3  Jac. 
or  3  Car. 

1.  It  is  not  repealed  by  3  Jac.  Thefe  two  ftatutes  relate  to 
different  perfons  and  different  offenfes.  i  Jac,  relates  to  all 
perfons,  'iJoc,  only  to  children.  In  ijac.  the  offenfe  i»  pafling 
or  being  fent  beyond  the  fcas  to  be  there  educated  j  in  3  Jac.  the 
offcnfe  is  going  without  licence.  The  penalty  in  3  yac.  is  left 
than  in  i  Jac.  2  7^^'  *^  ^^'X  ^^^  profits,  in  i  Jac,  the.eftate 
itfelf  is  foHeited,  and  the  rcafon  is,  becaufe  the  oiFenfd  againft 
I  yac.  is  greater  than  that  againft  3  yac. 

2.  The  ftatute  3  Car,  is  no  repeal  of  i  yac.  The  rule  indeed 
is.  Leges  pojieriores  leges  priores  contrarias  abroganty  but  thofc  two 
ftatutes  may  confift  together.  Though  both  extend  to  the  famp 
perfons,  yet  the  penalties  are  different  and  confiftent.  i  Joe* 
works  a  difability  to  take  after  the  offence  committed,  3  Qtr*  t 
lofs  of  what  the  of&nder  had  before  the  offence.  If  it  uoidd  be 
conftrued,  that  3  Car,  is  a  repeal,  then  papifts  will  be  bettered 
by  that  ftatute,  for  they  will  be  reftored  to  their  capacity  of 
purchafing,  which  was  taken  from  them  by  i  yac.  neither  cii 
they  be  convidled  upon  3  Car,  if  they  will  but  be  content  toftiy 
abroad  :  no  procefs  can  reaqh  them  there,  for  they  can  only  be 
outlawed  in  the  cafe  of  high  treafon.    26  //•  8.  c,  13.    ^Ei*  6« 

The  ftatute  therefore  of  i  yac,  being  in  force,  and  the  mc»- 
fure  between  us,  I  come  in  the  next  place  to  confider  whether 
any  and  what  eftate  vefts  in  the  offender.  If  the  ftatute  hiJ 
intended  he  ftiould  take  by  defcent,  it  would  not  have  di&bled 
him  to  purchafe  for  the  benefit  of  the  heir.  In  the  cafe  of  * 
purchafer  the  lands  muft  veft  in  the  anceftor,  or  clfe  the  heir 
cannot  take.  The  offender  is  difabled  in  refpe^  of  himfelf only> 
and  not  in  refpe3  of  his  heir :  whereas  if  it  ihould  be  conftrued^ 
that  he  may  take  by  purchafe  or  defcent,  it  will  then  be  in  his 
power  to  bar  the  heir.  If  he  takes  any  right,  it  muft  be  far  hi» 
'  own  benefit,  and  not  barely  y«j  alienandi.     And  when  it  is  fiiJ 

that  admitting  he  does  take,  yet  he  has  no  advantage,  becaufe 
he  forfeits  the  profits  \  that  may  be  avoided  as  I  faid  befiore,  i^ 
being  in  his  power  to  prevent'  a  conviction  on  3  Car,  by  b»s 
keeping  beyond  fea,  and  then  the  whole  profits  notwithflan'J' 
ing  the  ftatute  may  be  applied  towards  the  fupport  of  popifr 
feminaries. 
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If  it  be  faid,  that  by  conftru£tion  of  law.  the  crown  (hall 
bive  the  profits  during  the  difability  of  the  offender ;  I  anfwer, 
that  if  the  offender  cannot  take  the  eftate,  the  crown  cannot 
kave  the  profits.  1  Inji.  13.  ^.  If  the  crown  were  to  take 
Ac  profits,  it  would  be  only  a  pernancy  of  them,  as  in  out- 
lawry in  a  perfonal  adlion ;  and  it  would  be  in  the  power  of 
At  offender  to  deprive  the  King  of  the  pernancy  of  the  pro* 
£ts  by  his  alienation.  21  H,  7.  12.  Raym.  17.  Hardr,  loi. 
iaU.  395,  408.  5  Mod.  109.  Whereas  if  it  be  conftrued, 
diat  the  offender  is  difabled  to  take,  he  will  be  confequently 
Jilabled  to  alien,  and  then  the  a6t  will  have  its  full. force. 

It  will  not  be  improper  under  this  head  to  confider  fome  of 
he  difabilities  at  common  law,  and  compare  them  with  the 
wefent  cafe.  i.  Propter  dilUium^  as  by  attaint.  2.  Propter 
kfiiiumfubjeflionis^  as  an  alien.     3.  ProfeiHon  in  religion. 

I.  The  iirft  of  thefe  works  a  forfeiture  of  the  eflate  to  the 
Cng  for  treafon,  and  to  the  lord  for  felony ;  it  corrupts  the 
bbod  ;  the  crown  (hall  have  the  purchafe  of  fuch  a  perfon  up^ 
M  office  found ;  and  this  difability  differs  from  that  .created  by 
ijm.  I.  Becaufe  that  created  by  i  Jac.  is  temporary.  2.  Pcr- 
iioal^.  and  works  no  corruption  of  blood.  3.  Becaufe  an 
tfeider  againft  i  Jac.  has  no  capacity  to  purchafe,  which 
attainted  has  for  the  benefit  of  the  crown. 


2.  An  alien  has  no  inheritable  blood  in  him :  he  can  have 
90  heir,  nor  be  heir  to  any  man :  he  has  a  capacity  to  pur^ 
chafe,  but  not  to  hold,  for  upon  ofHcc  found  the  ^ing  (hall 
Ittfc  it.  And  this  difability  differs  from  that  under  i  Jac. 
kcaufe  on  the  one  hand  the  ilTue  of  an  offender  may  inherit, 
tkich  the  iffue  of  an  alien  cannot,  and  on  the  other  hand  an 
iiien  may  purchafe,  which  our  offender  cannot. 

3.  The  next  difability  is  that  of  a  monk,  or  one  entered  into 
Idigion  :  that  comes  the  nearefl  to  the  prefent  cafe.  For, 
U  iht  purchafe  of  a  monk  is  void,  fo  is  that  of  the  offender. 
%•  Neither  of  them  can  inherit.  3.  Their  heir  is  not  difabled. 
4.  In  both  cafes  the  difability  is  temporary,  for  the  monk  is 
Vtfbred  upon  his  dcraignmcnt,  and  fo  is  the  offender  upon 
his  conformity.  It  is  true,  in  i  InJl.  2.  ^.  a  monk  is  called 
^hiSter  mcrtuusj  but  that  is  only  a  fimilitudinary  exprcflion : 
Uiat  he  is  not  a  dead  perfon  is  proved  by  his  being  reilored 
K^Kin  his  dcraignment,  he  may  be  abbot,  executor,  bring  and 
join  in  a<Stions.  i  /«//.  132.^.  The  difability  therefore  of  a 
^ook  con^s  very  near  the  prefent  cafe  ^  and  it  is  no  foreign 

fup« 
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fuppoHtion,  to  intend  the  Parliament  defigned  to  b^ing  Ae 
offender  under  the  fame  incapacity,  as  a  monk,  who  tnnf* 
greflcd  no  ftatute,  was  under  at  common  law.  And  the  mle 
of  conftru6lion  is  always  to  be  guided  by  the  reafon  inJ 
practice  in  parallel  cafes.     3  Co.  85.  b* 

The  principal  difficulties  ftarted  in  this  cafe  are  two. 
I.  Whether  the  Duchefs  can  enter  in  her  remainder  diuringthe 
life  of  Philip,  who  is  ifllie  in  tail  though  difabled.  a*  In  cafe 
flie  may,  whether  upon  Philip's  conformity  or  leaving  ifliie  in- 
heritable, the  eftate  can  diveft  out  of  her,  and  PbiSp  or  hu 
ifliie  enter. 

1.  As  to  the  firft :  Suppofing  then  Charles j  fP^Hiamj  and  Pbi' 
Up  difabled  to  take  this  eftate :  fmce  Charles  and  WiUiam  are 
dead  without  iflfue,  Philip  is  now  the  only  perlbn  who,  as  beix 
male  of  the  body  of  Thomas  firft  Lord  Gerard^  is  next  in  re- 
mainder by  virtue  of  the  fettlemcnt,  and  the  difability  ai  to  ' 
him  being  before  the  eftate  devolved  upon  him,  it  muft  (9 
over  to  the  next  in  remainder,  who  is  the  Icflbr  of  die  pUo* 
tiff;  The  law  will  never  caft  a  defcent  upon  one  diat  is  at- 
tain ted,  though  he  may  hold  what  he  acquires  by  his  ownafl^ 
till  ofRce-  found,  i  Fen.  417.  I  Injl.  13.  a.  FHzh.  Mtft' 
danceji^r  j^'j,  55.  The  fecond  fon  recovered,  becaufe  the  ftft 
was  beyond  fea.  Carter  198.  3  G?.  10.  ^.  3  Cro.  %%.  off. 6. 
;t4.  b.  3  C(9.  61.  b.  Grandfather  tenant  in  tail,  fatner  at- 
tainted, grandfather  dies,  the  ilTue  of  the  father  may  enter* 
The  Duchefs  does  not  claim  by  defcent  from  the  disabled  per- 
fon,  but  by  virtue  of  the  remainder  limited  to  the  right  hdrt 
of  Lord  Charles,  upon  this  prefumption,  that  the  fonner  re- 
mainders are  all  extind,  Philip  ftill  continuing  under  die  &fl* 
legal  incapacity, 

2.  But  the  greateft  objeftion  is,  diat  the  ftatute  having  pro^ 
vided,  that  the  land  which  defccnds  to  fuch  an  offender  ihaO*   | 
not  efcheat,  neither  (hall  the  iffue  be  hurt ;  if  the  eftate  was 
to  go  over  to  the  rcverfioner,  the  iffue  of  Philip,  or  he  hii»*    ; 
fcif  conforming,  cannot  take,  for  the  eftate  is  gone. 

Anfwer.  The  ftatute  fays,  the  offender  upon  his  conformitjf 
fhall  be  reftored  to  his  capacity  as  before,  but  doth  not  (ay  be 
ihall  be  reftored  to  what  he  forfeited  by  the  difability. 

But  admitting  he  is  defigned  to  be  reftored  to  all  upon  \s^ 
conforn:iity,  then  I  infift  he  may  call  for  the  eftate,  and  fomaf 
his  iffue,  though  it  be  gone  over.     It  is  a  maxim  in  law,  4**' 
a  freehold  cannot  be  in  abeyance,      i  Inft,  342.  b.     It  cann^ 
be  in  Philip,    by  rcafon  of  the  difability,  nor  in  the  crow^> 
Philip  never    having   been    in    poffcflion,    and    there  bcii^fe 
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no  proviflon  in  the  ftatute  for  that  purpofe :  nor  in  the  Lord, 
fior  the  whcJe  eftate  is  not  fpent;  ahd  therefore  it  raiift 
be  caft  upon  the  reverfioner,  ^e  law ,  being  careful  that  the 
beehold  (hall  never  be  in  abeyance,  5  Co.  52.  b,  Ero  Efcheat 
33.  Prerpg.  947.  i  Inji.  2.  b»  Philip  therefore  being  dif- 
abkd,  the  next  in  remainder,  who  is  the  leflbr,  muft  enter  to 
preferve  the  eftate. 

PltUK  486.  b*  is,  That  after  an  attainder  of  treafon,'  and  till 

ofice  found,   the  freehcdd  (ball  be  in   the  perfon  attainted  fo 

long  as  he  lives,  and  he  fhall  be  tenant  to  cvtry praecipe ;  but 

when  he  dies  the  land  cannot  dcfcend  to  the  hcir^  for  his  blood 

is  corrupted;  and  it  cannot  be  in  the  King  till  office  found, 

and  therefore  till  then  it  (hall  efcheat  to  the  Lord,  as  upon  the 

death  of  his  tenant  without  heir ;  though  part  of  that  cafe  be 

denied  for  law  in  ^  Co.  10.  b.  for  there  it  is  faid,  that  by  the 

common  law  for  lands  in  fee-fimple,  and  by  23  H.  8.    c.  13. 

|br  lands  in  tail,  the  a£lual  poflcifion  was  not  in   the  King  till 

office,  but  when  tenant  in  fee-iimple  is  attainted  and  dies,  the 

fce  and  freehold  without  any  office  are  thrown  upon  the  King 

(though  not  held  immediately  of  him)  to  prevent  an  abeyance, 

and  the  land  (haU  not  efcheat  to  the  Lord  till  office,  for  in  all 

cafes  the  efcheat  for  high  treafon  is  to  .the  King.    But  if  tenant 

^  jtail  is  jattatnted  and  dies,  it  (hall  not  vcft  in  the  King  be- 

Cnt^  office,  for  neither  the  attainder  nor  the  ftatute  work  any 

corruption  of  blood  as  to   the  defcent  of  lands  intailed;  but 

atw  the*  ft»lute  32  H*  8.  transfers  and  vcfts  the  adual   pofn 

bSamiiK  the  King  by  the  attainder,  as  well  in  the  life  as  after 

the*  death  of  the  pexfon  attainted,  and  as  well  of  lands  in  tail, 

n  of  lands  in  fee.     So  it  is  if  an  alien  dies,  the  freehold  is  pre- 

fuAj  in    the:  King^   without  office.     5  Co.  52*     8  Co.  76* 

ftw.  229. 

The  ifliie  may  very  well  take  after  the  death  of  Philips  for 
though  die  Lord  has  entered  by  efcheat,  yet  a  perfon  claiming^ 
paramount  to  him  may  enter  and  ouib  the  Lord.     3  In/i.  231. 

S\E.  3.  16.  8  Co.  76. /».  Fitz.  Mortd,  46.  2  InjL  183. 
.P.  {JL'3^2*  The  iflue  in  tail  (hall  never  be  hurt  by  the 
diiability  of  the  tenant  in  tail ;  Philip  hy  his  own  a£i  (hail  not 
iuitt  the  ifliie,  be  the  eftate  gone  over  to  the  reverfioner,  or 
Lord  by  efcheat ;  and  that  was  the  dcfign  of  the  faving. 

A  rereriion  muft  take  efFeA  at  the  infbint  the  particular 
tftate  is  determined.     If  the  eldeft  fon  dies  feifed  leaving  his* 
wiie  priveimnt  enfeint   with  a  fon,   and  the  fecojid   fon  enters 
\n  he   muft)  and  afterwards  a  pofthumous  (on   is  born,  he 
uaD  enter  upon   his  uncle,  and    fo  (ha)i  a  pofthumous  ifTue ' 

"poa  the  Lord  by  efcheat.     F.  N.B.  105. 

It 
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It  has  been  objected,  that  the  Duchefs  cannot  make  out  her 
title  in  a  formedon  in  reverter.  But  why  not  ?  (he  need  onlr 
fct  out  her  pedigree,  and  allege  the  deadi  of  the  donee  in  tail 
without  iflue  ;  and  that  would  bring  it  to  the  queftion,  whe- 
ther dying  without  ifTue  capable  of  taking  is  not  in  law  dying 
without  iiTue.     8  Co.  88. 

The  recoveries  fufiered  by  Charles  are  of  no  efied,  for  if  he 
was  difabled  to  take  the  eftate,  he  could  not  make  a  tenant 
to  the  praecipe^   and  then  the  recoveries  are  void. 

f 

The  ftatute  therefore  of  i  Jac.  being  in  force ;  no  eftate 
vefting  in  a  perfon  difabled,  and  no  recovery  by  him  fuffered 
being  good ;  fince  Philip  by  reafon  of  the  difability  cannot  take, 
but  upon  his  conformity  may  be  let  in,  or  leaving  iflue  ca-* 
pable,  that  ifTue  may  take  notwithftanding  the  eftate  is  «>ne 
over  :  to  prevent  an  abeyance  the  Icflbr  of  the  plaintiff  mail 
take,  and  fo  had  a  good  title  to  make  the  leafe. 

Chejbyre  Serjeant  contra.  The  queftion  is  vehethcr  the  re- 
mainder limited  to  the  heirs  male  of  the  body  of  Thomas  beex- 
tind,  fo  as  the  fubfequent  remainder  to  the  right  heirs  of  Lori 
Charles  (hall  take  place.  If  the  iirft  remainder  be  not  extinfif 
the  title  is  with  the  defendants  by  reafon  of  their  pofieffion. 

Under  i  Jac,  we  fay,  the  difability  does  not  prevent  the 
vefting  of  the  eftate,  but  relates  only  to  a  pernancy  of  the 
profits,  which  will  better  anfwer  the  end  of  the  ftatute  in  en- 
couraging conformity  thanr  lofmg  the  whole  eftate  widumt  a* 
poflibility  of  being  reftored  :  his>  conformity  is  in  the  nature 
of  a  condition  precedent,  which  if  he  performs  he  ought  to* 
reap  the  benefit  of  it.  On  the  one  hand  it  will  be  an»  en- 
couragement to  the  offender  to  be  reftored  to  a  pernancy  of 
the  profits,  whereas  on  the  other  hand  if  he  (hould  not  be  it* 
ftored,  he  will  have  no  encouragement  to  conform. 

The  effeft  of  the  recoveries  is  out  of  the  cafe,  for  PhiBf 
claims  paramount  to  them,  and  it  would  be  hard  his  rflfue 
(hould  (ee  the  eftate  go  over,  and  be  put  to  a  difficulty  to  con- 
vey a  defcent  to  himfelf,  and  get  back  the  land  from  him  in; 
remainder.  There  is  no  law  which  reftrains  papifts  from 
felling  their  eftates ;  on  the  contrary  it  ought  to  be  encouraged) 
for  by  that  the  proteftant  land  intereft  is  ftrengthened. 

The  crown  (hall  have  the  profits  during  the  difability  of  the 
offender)  for  the  profits  of  the  land  are  forfeited  to  all  purpofes 

of 
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)enefit,  as  much  as  if  the  land  itfelf  were  forfeited.  By  a 
nt  of  die  profits  the  land  pafles.     3  Lev.  289.     i  Inft.  4.  b. 

rhe  government  fought  not  the  eftates  of  the  offenders,  but 
ir  conformity.  If  a  minor  under  the  guardianfhip  of  his 
Ic,  who  is  his  next  heir,  be  fent  abroad  by  him  j  if  it  (hould 
conftrued  that  the  eftate  is  gone,  then  the  uncle  who  was 
greateft  offender  would  reap  the  benefit  (^7).  Whereas  if  (^^  Sed  N,  B. 
land  vefts  and  the  profits  only  are  forfeited,  it  will  be  as  great  ^j^*^^*^^ 
drance  to  childrens  going  beyond  fea,  and  no  encourage- 
Qt  to  the  guardians  to  fend  them,  and  then  too  there  will  be 
abeyance. 

rhe  reafon  why  the  punlfbment  under  3  Car.  is  lefs  than 
fee.  (for  he  put  3  Jac.  out  of  the  cafe)  is,  becaufe  i  Jac. 
I  made  upon  a  pinch,  and  when  the  bent  of  the  nation  "was 
linft  the  papifls,  and  when  that  occafion  was  ferved,  it  was 
og^t  proper  to  mitigate  the  penalties. 

This  difability  cannot  amount  to  a  refufal,  fo  as  to  make 
:  eftate  go  over,  for  the  offender  could  not  bar  his  iffue  by 
tttnr  m  pais.  The  divefting  and  revefting  eftates  is  not  fa- 
ored  in  law.  i  C?.  87.  2a  £•  3.  19.  Hob.  3369  346. 
tz.  Dower  143.  Maynard  161.  If  the  eftate  fliould  be  fent 
tr,  it  can  never  be  brought  back  again,  and  then  the  pro« 
Eon  in  benefit  of  the  heir  would  be  to  no  purpofe. 

At  common  law  profeffion  in  religion  was  equivalent  to  death  : 
was  a  civil  death,  and  a  formidon  would  lie,  eo  quod  Jufcepit 
^  fe  babttum  religionisj  tn  quo  babitu  frofejfus  fuit.  i  Inji. 
23.  ¥.  N.  B.  196.  And  a  writ  of  Mortaaunceftor  would  lie 
poo  fuch  a  fnggeftion. 

I  admit  the  pofthumous  iffue  in  tail  may  enter  upon  the  re- 
rfoner,  for  he  only  takes  pro  bac  vice  to  prevent  an  abeyance, 
which  there  is  no  danger  in  the  cafe  at  bar,  if  our  con- 
mdion  prevails. 

Be  infifted  likewife  on  the  matter  of  the  pardon  and  the  life 
fhiBp. 

The  court  faid  nothing,  taking  this  to  be  the  laft  argument : 
ni  fo  it  ftood  two  terms  upon  a  curia  advifare  vult.  But 
|tii  underftanding,  other  counfel  had  been  retained  to  argue, 
occafion  ;  they  defired  to  hear  them«  And  Trin*  4  Geo. 
forker  C.  J.  being  made  Lord  Chancellor,  and  Fortefcue  come 
l^wn  into  die  King's  Bench)  it  was  argxied  a  fourth  time  by 

Sir 
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S^ir  Thomas  Pouys  for  the  plaintlif,   and  Sir  Edward 
for  the  defendant. 


ment« 


• 

Fourth  argu-  Sit"  Thomas  Powys.  In  order  to  ma)ce  a  title  in  the 
ujidn  this  record,  I  (hall  endeavour,  to.  prove,  thatLon 
being  educated  in  a  foreign  popUh  feminary,  and  co: 
a'^papift  to  the  time  of  his  death,  was  by  the  ftatute  of  j 
c.  4.  difabled  and  made  incapable  to  inherit  any  legal  efl 
cbnfequeritly  the*  recoveries  fuiFered  by  him  are  vpjd^ 
eHe£tuir  to  bar  the  remaiader  under  which  we  cl^im;..? 
Ph'ilip  continuing  under  the  fame  diiability,  the  eftat 
fpent,  and  ti|e  duchels  muft  enter  as  in  her  reverfioii. 

For  this  purpofe  I  fliall  confider  thefe  three  thingjp,  3 
^111  be  the  confequence  upon  the.ff^tute  of  i  Jac.  t 
lingly  and  by  itftlf.  2. .  What  alterations  have  bee 
by  any  fubfequcnt  ftjtut^s.  Arid  3.  What  influe. 
common  recoveries  and  the  life  oi  Philip  will  have  in  j 
of  the  Duchcfs's  title. 

I.  Then, 'to  take  i  Jac»  l>y  itfelf,  and  confider  it  in  re 
thiS^cafe.  Upon  this  ftatute  it  is  that  we  muft  make  our  f 
I  muft  admit  that  the  common  recoveries,  and  the  li£e  c 
will  be  objcftipns  againft.us,  uhlefi  we  can  have  the  si 
of  this  ftatute  to  remove  them. ,..  And  a3.  this  is  to  be  xfi 
dation,  it  will  be '  proper  to  obfcrve  the  time  anc[  occ 
making  it. 

It'  is  very  well'  known,*  that  during  Queen  ERzabitl 
the  pip^fts  were  very  aftivc  in  fuVding' out  means  to  ruin 
tcftarit  religion,  or,  in  the  language  of  thdfc  timeSj^jto^ 
pope's  battles.  Amongft  other  expedients  that  were  the 
and  put  in  execution,  this  of  ere<^ling  popifh  f^^mlnaric 
rcign  parts  for  the  education  of  the  EyigUJh  youth  was  01 
pHndipal  contrivances  of  the  paplft^  to  bring  about  thei 
and  therefore  the  government  at  that  time  was  very  vij 
prevent  the  ill  confequences  of  it.  And  to  that  puipoi 
was  made  27  Eliz,  c.  %,  which  bein^  very  doubtful  and 
iiimanyrefpefls,  and  thought  by  fometo  Debut  a  tempo 
which  expired  by  that  Queen's  death,  it  •had  not  the  i 
cffea. 

Immediately  upon  King  Jameses  acceffion  to  the  thi 
ftatute  .we  are  now  upon  was  made,  as  an  efteSual  p 
againft  To  great  a  mifchicf.  And  as  the  miP-hief  was  grea 
Parliament  thought'thcre  was  no  time  to  be  loft  in  puttin 
to  it,  and  therefore  one  of  the  firft  things  they  fet  the 
about  as  foon  as  they  came  together,  was  to  apply  a  proper 
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to  rfiis  mifchief.     This  early  care  of  theirs  will  be  fufficient  to 

ilence  any  iniinuations,  as  if  this  was  but  a  trifling  and  an  infig- 

nificant  attempt,  and  not  dcfigncd  by  the  Parliament  to  bring 

the  papifts  under  thofc  difHculties,  which  it  is  objcdted  will  be 

the  .confequence  if  our  conftrudlion  prevails :    in  anfwer   to 

which  they  of  the  other  fide  fct  up  a  conftruction,  which  tends 

taly  to  make  this  (as  they  call  it)  a  ftill-born  ftatute.     I  need 

flioe  mention  the  rule  laid  down  in  Hob.  87,  93997*  that  an  a6t 

of  Parirament  fliall  never  be  conftrued  to  be  void,  if  it  can  pof- 

fiUy  be  otherwife ;  but  fhall  be  expounded  in  fuch  a  pianncr,  that 

it  may  as  far  as  poffibic  attain  its  end. 

The  ftatute  has  a  two-fold  operation,  i.  To  create  an  inca- 
pacity to  take  any  eftate,  under  the  words,  be  difabled  and  made 
imapaUe  to  inherit ^  purchafcy  take.  2.  To  prevent  the  enjoying 
9ay  eftate  vefted  before  the  ofFcnfc,  implied  in  thefe  words  have 
metgoy. 

The  whole  claufe  runs,  "  That  every  fuch  perfon  fo  paffing 

•  or  being  fent,  l^c.  fhall,  as  in  refpe6t  of  him  or  herfclf  only, 

^  and  not  to  or  in  refpeft  of  any  of  his  heirs  or  pofterity,  be  dif- 

^  aUed  and  made  incapable  to  inherit,  purchafe,  take,  have,  or 

^  enjoy  any  manors,  lands,  &^f."     And  then  follows  the  pro- 

viibfor  conformity. 

It  IS  the  firft  part  of  thofe  words  creating  the  difability  to  take^ 
vbich  is  what  we  rely  upon,  for  the  oiFcnfe  Was  committed  by 
Ckrtff  and  PhiUp  betore  the  defcent  of  the  eflate  to  either  of 
ten ;  fo  that  what  might  be  the  con{lru6lion  of  the  ilatute  as 
feeftates  vefted  will  not  need  to  be  now  confidcrcd,  being  en- 
tirely foreign  to  the  prefent  queftion. 

The  words  be  difabled  to  inherit^  purchafe^  take^  are  very  ftrong 
Mfignificant,  and  without  doubt  would  have  been  fufHcicnt  to 
iive  hindered  any  eftate  from  vefting  in  the  difabled  perfon,  if 
Qe  ftatute  had  not  gone  on,  and  made  provifion  for  the  benefit  of 
4c  heir.  The  word  inherit  would  have  prevented  any  defcent 
te  die  offender,  and  the  word  take  would  have  ftoppcd  him  from 
^ilaiming  as  a  purchafer.  The  words  in  Lord  Delaware*^  cafe 
^re  not  fo  ftrong,  and  yet  the  dignity  was  hcl  J  to  be  fufpcnded, 
^d  he  no  baron,  but  only  an  efquire.  The  ftatute  of  1 1  (s^  12 
H^.  3.  r.  4*  is  penned  in  the  very  fame  exprcllions,  and  upon 
4ttC  it  has  been  held,  that  no  eftate  would  pafs  to  a  papift  by 
^y  conveyance  whatfoevcr.  The  words  0^31  iiV/z.  againft 
Cmony  have  been  conftrued  to  create  fuch  a  difubility,  as  that 
ifae  prefentee  cannot  bring  an  ejectment,  or  fuc  for  tithes  ^  and 
yet  the  words  there  are  not  heaped  up  fo  elaborately  as  in  our 
natute. 

Vol.  I.  A  a  But 
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But  it  IS  contended,  that  the  words,  in  refpeif  $f  hlmfeif  onff. 
and  net  in  n/pUi  of  his  heir^  do  reftrain  and  qualify  the  otfaerSy 
and  (hew  the  eftate  was  defigued  to  veft  iii  the  auceilor,  in  order 
to  enable  the  heir  to  take. 

To  this  I  anfwcr.  That  they  are  not  to  be  confidcred  u 
words  retraining  the  former :  if  it  be  any,  it  muft  be  but  t 
partial  reftricftion,  as  to  lands,  tenenvents  and  hereditameotf 
only,  and  not  to  leafcs,  goods  or  chattels,  which  the  heir  hai, 
notiiing  to  do  with ;  and  it  is  abfurd  to  fay  they  fbsUl  qualify  aii 
to  part,  and'  not  throughout.  This  faving  the  right  of  di&i 
heir,  enures  only  as  an  exception  of  the  heir,  and  kaves  the 
ftatute  to  run  in  non  £xceptisj  for  the  exception  helps  to  prove 
the  rule,  and  (hew  that  the  offender  himfelf  was  deilgncd  to  be, 
left  under  the  utmoft  force  of  the  former  words. 

The  offender  himfelf  was  the  perfon  principally  aimed  at;  itbe 
care  of  the  heir  was  but  a  fecondary  intention,  and  thererore 
the  firft  is  not  to  be  overthrown  to  make  way  for  the  fecoofL 
But  fay  they,  what  ufc  then  will  you  make  of  this  ?siving?  i»m 
the  words  added  with  no  view  or  defignat  all?    I  anfwer,  Thj. 
were  put  in  only  in  majorem  cautflam,  to  fatisfy  every  body,  tbit 
only  a  pcrfonal  difability  was  intended  :  they  were  not  amdss^ 
RcccfTary,  but  to  prevent  any  doubts  which  might  arife  in  pre- 
judice of  the  heir,  and  as  my  Lord  CoJ^e  fays.  To  fatisfy  igno- 
rant men,  and  alfo  to  clear  any  fufpicion,  as  if  the  VmipnMA 
intended  to  refemblp  this  cafe  to  that  of  an  attainder^  andfocu( 
off  the  communication  between  the  anceftor  and  heir.     If  tk 
other  fide  will  have  us  find  out  fome  ufe  or  other  for  thefe  wo(ih 
what  can  it  be,  but  only  to  enable  the  heir  to  make  out  his  tide 
through  one  who  was  never  feifed  ?  , 

But  furely  it  is  no  confequcnce,  that  becaufe  the.  difabilhy  is 
not  to  run  upon  the  heir,  therefore  the  eftate  muft  veft  in  ^ 
difabled  anceftor.  This  would  be  entirely  to  overthrow  die  fti- 
tute,  for  then,  contrary  to  the  vrards,  he  will  inherit  and  ttb» 
And  if  he  be  allowed  to  inherit  and  take,  they  muft  at  the  fitfoe 
time  give  him  a  power  to  alien,  and  by  this  means  he  will  be' 
enabled  to  prevent  any  difcovery  of  his  offcnfe,  for  none  but 
the  next  heir  will  take  that  advantage,  and  if  he  does,  the  odiec! 
knows  how  to  revenge  himfelf. 

In  order  to  overthrow  our  conftruSion,  and  yet  leave  the  aft 
to  have  fome  effect,  it  has  been  infiftcd  for  the  defendants,  dut. 
the  ftatute  only  creates  a  difability  to  take  the  profits. 
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To  this  I  ahfwcr;  that  there  are  no  words  in  the  flatute 
rhich  look  that  way;  it  is  pcrfecUy  iUcnt  zs  to  any  fuch  thing; 
nd  can  it  be  imagined,  that  if  the  Icgiilature  had  intended  fo^ 
hey  wotdd  not  have  adapted  the  words  to  fuch  an  intention  i 
Zzn  any  one  think  they  would  throw  in  claufcs  out  of  abundant 
aution  in  one  place,  and  yet  be  entirely  filent  in  fo  material  2 
loint  as  this  ?  7>tC  ftatute  difablcs  them  from  taking  or  enjoying 
20ods  and  chattels  in  the  fame  claufc  which  relates  to  lanJs  ; 
MOW  nobody  can  have  the  profit  of  goods  and  chattels,  but  he 
irild'  has  the  property,  and'  the  offender  cannot  have  the  pro* 
ierty  by  reafon  of  the  ftatute;  fo  that  condruing  the  profits 
bly  to  be  forfeited  can  go  but  to  part,  and  it  is  abfurd  to 
tineate  diftin£l  difabilities  as  to  the  real  and  perfonai  eftate, 
iviien  the  ftatute  has  coupled  both  together,  and  made  no  (lif- 
Kinftion  between  them. 

,  The  ftatute  fays  the  oStndcrJbaU  not  take*  The  defendants 
Bjjdieir  conftriidlion  fay  he  Jball  take^  and  fo  they  give  the  fta- 
me  an  operation  as  to  a  pernancy  of  the  profits,  a  matter  in 
^ch  it  is  filent,  and  this  is  to  overthrow  the  plain  fenfe  of  the 
infiai^  which  difable  him  from  taking  the  eflate. 

And  as  it  is  pretty  extraordinary  to  think  the  ftatute  defigned 
4Bl7tliat  the  pernancy  of  the  profits  fhould  be  forfeited;  fo  it  ^ 

i.  much  more  extraordinary,  that  if  they  had  fuch  a  defign, 
mihould  take  no  care  to  difpofe  of  them  elfewhere,  or  name 
Q^  perfbn  they  intended  fboiild  have  them  during  the  difabilit}'. 
The  (ame  Parliament  were  fo  far  from  thinking  that  a  matter  pro- 
per to  be  left  undetermined,  that  when  by  the  ftatute  of  3  Jac. 
mj  difat)led  an  offender  againft  that  ftatute  from  enjoying  any 
date,  they  immediately  directed  the  next  proteflant  of  kin  to 
like  die  profits :  if  they  had  any  fuch  defign  in  our  fbtute, 
4w  would  have  expreflcd  it  in  the  fame  manner;  but  they  very 
^  knew^  they  had  no  occafion  to  direct  the  application  of 
(be  profits^  when  they  had  before  difpofed  of  the  whole  eftate. 

They  endeavour  to  fupply  the  vrant  of  a  direftion  to  whom 
He  profits  are  to  go,  by  telling  us,  that  by  conftru<SUon  of  law 
ie  crown  fhall  have  the  profits,  becaufe  this  is  a  publick  of- 
^ofe,  and  not  to  the  detriment  of  any  particular  perfcn,  ac- 
SQfdiog  to  the  cafe  of  fVoodwurd  v.  Fox^  7,yent.  187,  267. 

If  diis  was  to  be  allowed,  I  know  no  ufe  the  ftatute  would 
ic  of ;  the  profits  could  only  be  forfeited  as  in  outlawry  in  a 
lerfonal  aiElion,  and  it  would  be  in  tlie  power  of  the  oftcnder 
b  deprive  the  King  of  the  pernancy  of  the  profits  by  his 
lienation;  not  to  mention  the  prejudice  that  would  accrue  to 
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the  heir ; .  whereas  if  it  be  conftrued,  that  the  offender  is  dlf- 
abhd  to  take,  he  will  be  confequcntly  difabled  to  alien,  and 
thcn>  and  not  till  then,  the  aA  will  have  its  full  force. 

But  whilft  \vc  arc  arguing  to  preferve  the  eftate  for  thehdr^ 
againft  the  alienation  of  the  anceftor,  we  are  told,  that  we  arc 
Endeavouring  to  defeat  one  great  end  and  deflgn  of  the  ftatiite 
which  "was  to  ftrengthcn   the  proteftant  landed  intereft;  fijr 
(ay  they,  give  us  the  eftate  that  we  may  alien  it  to  a  proteftant, 
and   that  will  be  a  means  to  work  us  out  of  the  kingdom. 
To  this,  I  muft  obfcrvc,  that  it  is  a  littfe  unlikely,  they  who 
are  fo  folicitous  to  get  the  eftate,  will  be  fo  willing  to  par^ 
with  it.     To  what  purpofc  (hould  they  argue  themfelves  into 
the  eftate^  if  they  can  fo  readily  leave  it  as  foon  as  they  have 
it?  Theyxaa  nefver  be  in  earneft  when  they  tell  us,  they  onlj 
dcfire  the  eftate  to  have  an  opportunity  td  fh^w  the  world  hav 
gcncroufly  they  can.  rclinquiih  it.     They   who  argue  in  this 
manner,  muft  diftinguifti  between  a  purchafe  and  a  defcent; 
{tjx  when  they  contend  for  lands  by  defc^nt,  in  order  to  ham[ 
them  over  to  a  proteftant ;  they  can  neVer  mean,  to  fecure  to' 
themfelves  a  power  to  alien  to  one  of  their  own  religion:  thit. 
would  be  to  make  him  a  purchafer  againft  the  exprefs  words  of 
the  ftatute,  and  would  alfo  overthrow  that  plaufible  pretence  of 
theirs,  of  ftrengthening  the  proteftant  landed  intereft;  for  if 
they  may  alien  at  all,   they  muft  have  a  general  power,  anf 
then  it  can  hardly  be  fuppofed  they  will  turn  their  backs  on 
their  own  religion,  in  order  to  propagate  herefy,  and  root  out 
themfelves. 

If  the  gentlemen  who  argue  in  this  manner  arc  really  is 
earneft  to  advance  the  proteftant  intereft,  I  can  fliew  diem  ^ 
way  how  it  may  be  done  more  efFeftually  than  that  they  are  now 
in ;  it  is  only  by  keeping  the  eftate  from  ever  vefting  in  a  papift» 
and  giving  it  away  to  the  next  perfon  capable  of  taking  it* 
This  is  a  plainer  and  eafier  way  to  bring  about  what  thcy^ 
pretend  to  have  fo  much  at  heart ;  for  if  the  proteftant  intereft 
be  bcft  advanced  by  working  papifts  out  of  their  efUtes,  tben 
I  am  fure  that  end  will  be  eaficr  effected  by  keeping  them  out 
entirely,  than  by  letting  them  in  upon  a  bare  promife,  how 
fpecious  foever,  of  furrendering  their  eftatcs,  when  required. 

When  any  great  mifchicf  is  intended  to  be  remedied,  fuch  i 
conftru(5tion  muft  be  made  as  will  tend  the  moft  efte6hially  to 
prevent  the  mifchief.  The  mifchief  is,  that  children  go  bcyoni 
the  feas  for  a  popifti  education.  Now,  if  our  conftnxdlion  pre- 
vail?, the  offender  will  be  in  a  manner  cut  off"  from  his  own 

family  and  his  native  country :  he  will  be  in  many  refpefts  ** 

an 


Trinity  Term  6  Geo.  357 

in  alien,  exile,  or  one  profcflcd ;  and  the  bringing  all  thcfe 
lifabilities  upon  him  will  be  a  means  to  deter  him  from  going, 
uid  then  the  end  of  the  (latute  is  anfwcred.  In  making  this 
:onftru(Eiion  tve  go  along  with  the  words  and  reafon  of  the 
Hatutc,  but  they  on  the  other  fide  in  their  e:xpofition  leave  both 
>chind  them,  and  under  pretence  of  finding;  out  a  plain,  eafy 
3p»eratIon  for  the  ftatute,  they  fet  up  an  imaginary  conftruc- 
tion  of  their  own,  which  I  have  before  (hewn  tends  only  to 
ovcitfaxow  it. 

But  diis  milder  conftrudlion  of  the  difability  and  finking  it 
below  the  words  ought  not  to  prevail  for  thefe  reafons.  i .  Be- 
cauie  it  is  contrary  to  the  rules  laid  down  in  expounding  fta- 
tates  made  for  the  advancement  of  religion,  for  fumma  7fl  ra^^ 
tio  quae  pro  religione  facit.  Such  ftatutes,  fays  my  Lord  Ho^ 
hart  in  Colt  v.  Glover's  cafe,  are  to  be  extended  even  beyond 
the  words.  And  fo  is  11  Co.  70.  Magdalen  College  cafe,  where 
there  arc  many  inftances  of  this  nature.  There  words,  ihort 
and  imperfect  in  themfelves,  were  carried  beyond  the  letter  to 
attain  their  end,  but  we  are  told  in  this  cafe,  though  the  words 
are  full  and  exprefs,  yet  the  fenfe  is  to  be  foftened  and  miti* 

Kl.  2.  Becaufe  it  is  contrary  to  the  rule  of  expofition  of 
tes  made  to  prevent  any  great  mifchief  in  the  common- 
Wealth,  or  which  enat^  any  thing  to  its  benefit.  In  1 1  6b. 
Jf.  «•  it  is  faid,  that  fuch  ftatutes,  though  penal,  ihall  be 
taken  by  intendment,  and  he  inftances  even  in  criminal  cafes. . 

This  cafe  comes  under  both  thefe  rules :  the  mifchief  de- 
ifptd  to  be  prevented  by  the  ftatute  ftrikes  both  at  our  relK* 
{ion  and  civil  government,  to  have  our  youth  educated  in 
cminaries  of  jefuitS)  where  they  acquire  the  grcatcft  invetc- 
lacy  againft  botli. 

The  rule  of  the  civil  law  is,  in  dubio  Icgis  Intertio  non  verha 
^denty  but  no  rule  can  be  flicwn,  that  where  words  arc  pla'n, 
tnd  exprefs,  an  intention  fliall  be  prefumed  contrary  to  the 
irords.  I  believe,  if  a  common  pcrfon  was  to  read  this  fta- 
lite,  he  would  not  be  able  to  raifc  any  doubts  upon  it,  though 
bwyers'  we  fee  have. 

'"XVhcn  wc  have  drove  them  out  of  all  their  holds,  then  they 
"cTort  to  the  faviag  in  the  ft:itute  as  their  laft  refuge ;  and  ar- 

G,  that  becaufe  the  cftate  is  fiivcd  to   the  heir,  therefore  it 
I  vcftrin  the,difablcd  anceftor.     But  furcly  this  would  be  a 


lip  the  faving 


ling  him  the   greateft  mifchief;  for  if  the  anct'ftor  has  the 
late,  he  muft  have  it  with  a  power  to  alien,  and  this  will 
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enable  him  to  keep  all  under  him  in  fubje&ion ;  for  if  the  pro- 
teftant  heir  goes  to  bike  the  advantage,  he  will  fell ;  if  lie  be  a 
remainder-man,  he  will  fufFcr  a  common  recovery,  and  rc« 
venge  himfelf  that  way.  There  is  no  need  in  conftniftioni 
upon  fuch  ftatutes  to  give  the  eftate  to  the  anceftor,  for  in 
Lord  Delaware's  cafe  the  peerage  never  vetted  in  H^lliam%  awl 
as  the  book  takes  notice,  he  was  but  an  efquire,  and  yet  die 
dignity  dcfcended  to  Thomas^ 

They  afk  us,  If  the  eftate  is  not  in  the  offender^  where  is  it? 
To  this  I  anfwcr,  that  certainly  it  is  not  in  the  difabled  perfeo, 
if  it  can  go  any  where  elfe ;  for  that  would  be  maledUia  cnh 
JirucHo  quae  corruinpit  textt/m.  In  Hob,  87.  it  is  faid,  that  a> 
•;ift  of  Parliament  may  indeed  be  void,  but  not  if  by  any  pofi^ 
bility  it  can  be  otherwife  ^  and  that  whatever  is  a  neceflSuy 
confequence  of  a  ftatute,  is  as  much  a  part  of  it,  as  if  it  hid 
been  contained  in  the  bodv  of  it.  Hoh^  293.  It  may  make  il 
felony,  and  Bro.  Coroncy  it  may  operate  as  a  pardon  by  in- 
tendment. 

Again :  Where  an  ad  of  Parliament  has  made  any  mw 
point,  the  Judges  are  to  conftrue  it  fo  as  to  make  it  pnfdi'* 
cable,  though  it  thwarts  fome  of  the  maxims  of  the  comiiio|( 
law  \  for  that  is  the  main  bufinefs  of  all  a£ls  of  Parliament^  to 
CorreA  the  common  law ;  and  if  a  ftatute  be  inconiiflf nt  with 
the  common  law,  and  both  cannot  ftand  together,  then  tkii 
rules  of  law  muft  give  place  to  the  ftatute^  and  not  Ae  jb* 
tute  to  them, 

"  I  muft  admit  it  to  be  a  good  rule  in  expounding  ftatutes,  |9 
go  as  near  the  common  law  as  we  can,  provided  we  do  P0( 
(et  up  the  latter  to  deftroy  the  former,  but  blend  tjiem  ool 
with  another  as  long  as  they  will  hold  together,  and  wbea 
they  grow  inconfiftent,  then  the  conxmon  law  is  to  be  icjedaL 

'  To  (be  then  where  the  eftate  is,  let  us  firft  confider  wheW 
it  Is  not,  It  is  not  in  the  oflendcr,  by  rcafon  of  the  ftatutc»  V 
I  have  before  (hewn  \  and  if  not  in  him,  then  there  on  ^ 
no  pernancy  of  the  profits  in  the  crown  9  fof  i  Infl.  ivii* 
where  the  (on  was  attainted,  living  the  fkther,  it  was  SeU» 
the  King  could  not  clain^  by  efcheat)  becaufe  the  fon  octet 
had  any  thing.  It  cannot  go  to  the  heir  of  die  ofien&f  dn(« 
ing  his  anceftor's  life,  for  nemo  ejl  haeres  viventis^znd'^tvda^ 
iince  it  cannot  go  any  where  elfe,  it  muft  return  to  U$9  iv^ 
arc  the  rcverfioncr,  as  to  the  firft  mover*  Thfs  eft^ites  V^. 
fuppofcd  to  have  firft  moved  from  the  lord^  and  therefeire  whcft^ 
the  tenant  dies  without  heir,  it  goes  back  to  the  lord  by  yff 
of  efcheat.  So  of  eftates-tail ;  if  nobody  be  capable  td.tsi^ 
thp^n  up,  the  dono^  muft  enter  as  in  his  rcverfion* 
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To  this  thejr  objed  the  provifo  in  the  ftatute,  for  conformity  : 
md  ftfl:  us  how  they  fhall  have  back  their  eftate  a^ain,  in  cafe 
ihey  fliould  conform. 

This  admits  of  two  anfwers  :  i.  It  does  not  appear  that  this 
frovifohas  any  retrofpcc^,  or  words  of  rcftoration  in  it :  it  only 
makes  hira  from  thenceforth  capable  of  taking  an  eftate,  but 
docs  not  provide  that  he  (hall  be  as  if  he  was  never  under  any 
dilability.  He  lofes  what  fhould  have  veiled  during  his  re- 
cufancy  as  a  punifhmcnt  for  it,  and  his  conformity  is  as  a  con- 
dition precedent  to  his  taking  any  future  cftate.  When  he 
Jms  lived  as  a  rccufant  all  his  life,  it  is  not  reafonabic,  that  a 
fcint  conformity  at  the  laft  fhould  put  him  in  the  fame  con- 
dition with  thofe  who  have  been  always  innocent.  2.  But 
fdmitting  that  the  oiFendcr  is  dcfigned  to  be  rcflorcd  to  all  upon 
hit  conformity,  then  I  infift  that  he  may  call  for  that  cftate 
which  pa0ed  by  him  during  his  difability,  for  the  fame  a<^ 
«4iich  incapacitates  him  to  take,  may  put  him  in  ftcUi  quo 
on  its  own  terms.  One  adl  may  attaint  a  man,  and  another 
^cftore  him  upon  condition ;  and  why  may  not  the  fame  ftatute 
A>  as  much  ?  There  is  no  more  difficulty  in  fhifting  the  cftate 
(om  the  reverfioner  to  the  conformift,  than  in  the  Prhce^% 
cafe  from  him  to  the  crown,  and  fo  back  again  when  there  is 
1  acw  Prince  of  fVales^  which  dcfultory  kind  of  inheritance  has 
keen  held  good.  In  the  Earl  of  Derby's  cafe  in  Rfiymond^  it  is 
laid  down,  that  where  eftates  are  limited  by  a  ftatute  for  par- 
ticular purpofes,  they  are  not  to  be  meafured  by  the  rules  of 
law,  clfe  fays  the  book,  how  could  the  Prince*^  cafe  be  law, 
\al  that  the  Judges  were  obliged  to  go  according  to  the  a£t. 

Thus  according  to  Beaumonfs  cafe,  9  Co,  and  Hoh,  257.  • 
eftates-tail  may  ceafe  apd  rife  again.  It  is  one  of  the  maxims 
of  the  common  law,  that  a  freehold  cannot  be  in  abeyance,  but 
yti  we  know,  in  cafes  of  neceffity,  the  contrary  is  every  day's 
experience :  a§  where  a  parfon  dies,  the  freehold  is  in  abey- 
mce,  Litt.  §  646,  647.  So  where  houfes  are  annexed  to 
offices  :  and  the  like  of  eftates-tail.  Lit,  §  649,  650,  613. 
[  Infl.  331.  tf«  345.  a.  So  there  may  be  a  moveable  fee- 
!imple  both  as  to  perfons  and  as  to  place.  A  man  may  be 
Nd&d  over  as  a  perfon  not  in  ejfe^  as  a  monk  who  is  civUiter 
wirtutiSj  who  may  notwithftanding  upon  his  deraignment  enter 
ipon  the  reverfioner.     2  Roll.  Ahr,  150.  B* 

Suppofe  tenant  in  tail  dies,  leaving  his  wife  frtvement  enfeint 
rith  a  fon  ;  ^is  ftiall  not  hinder  the  reverfioner,  but  that  he 
lay  enter  till  the  birth,  and  at  the  birth  the  tail  (hidl  revive  ; 
V  the  expectation  and  prefumption  that  there  may  be  a  child 
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(hall  not  keep  the  freehold  in  abejrance*  y  Cg,  8-  i*  And 
from  hence  we  may  argue  a  fortiori j  that  any  expedation  of 
conformity  (hall  not  keep  us  out,  fince  that  is  more  unlikely 
than  the  birth  of  a  child  en  ventre  fa  mere.  I  (hail  leave  iltii 
firft  point  with  inculcating  that  the  incapacity  in  our  cafe  is  to 
takcy  and  not  barely  to  enjoy. 

2.  It  being  thus  eftabli(hed  that  the  aft  of  i  Jac.  has  cre- 
ated an  incapacity  to  take  :  the  next  thing  to  be  confidered  iS| 
whether  any  fubfequent  (latutcs  have  altered  the  law  in  this 
point,  and  taken  off  the  difability. 

It  is  not  contended  on  the  other  fide,  that  there  ever  wis 
any  exprefs  repeal  of  this  ftatute ;  but  the  moft  they  pretend 
to  is,  that  it  being  inconfiftent  with  the  fubfequent  (ratutes,  it 
is  implicitly  repealed,  according  to  the  rule,  leges  poftiriira 
leges  priores  contrarias  abrogant. 

Before  I  enter  upon  the  confideration  of  the  confiftency  or 
inconfiflency  of  the  three  ftatutes,  I  would  obferve,  that  re- 
peals by  implication  are  to  be  ufed  very  tenderly,  becau(e  they 
infer  a  very  high  refleAion  upon  the  law-makers,  as  if  heecU 
lefly  and  unknowingly  they  made  contrary  and  incon(ifteiit 
laws.     II  Co*  63.     I  Roll,  Rep.  91. 

It  was  given  up  in  C.  B.  and  agreed  to  in  this  courts  that 
3  Jac.  relates  to  different  perfons  and  different  oflenfes  frota 
I  jac.  and  therefore  I  (ball  pafs  it  by  and  take  no  notice  of  it. 

The  ftatute  of  3  Car.  is  that  which  is  fet  up  by  the  other  (ide 
to  be  the  governing  aft,  und  an  implicit  repeal  of  i  yac.  not- 
withftonding  it  enafts  it  to  be  put  in  due  execution,  which  is 
fuiiicient  to  (hew  it  was  not  intended  as  a  repeal. 

It  was  faid  upon  a  former  argument,  that  i  Jac.  was  made 
upon  a  pinch,  and  when  the  bent  of  the  nation  was  againftthe 
papifts,  and  it  being  very  fevere  upon  them,  3  Car.  was  made 
to  mitigate  thofe  penalties.  In  order  to  anfwer  this  pretence 
I  muft  rcfume  the  hiftorical  part  of  the  cafe,  and  coQuder  tfa^ 
circumftances  of  the  nation  at  the  time  of  making  this  latter 
flratute.  During  Queen  Elizabeth's  and  King  yames*s  retgns 
the  people  were  very  jealous  of  the  defigns  of  the  papifts,  an4 
therefore  we  fee  endeavoured  by  feveral  afts  of  Parliament  to 
fence  againft  them  :  upon  Kine  Charles's  accef&on  to  the 
throne,  their  fufpicions  were  rather  increafed  (han  dimi-^ 
jiiftiedj  that  Price  v/as  then  newly  married  to  'a  d^iughte^ 
of  France^  a  Reman  catholick,  and  feveral  favours  were  a^t 
that  time  (hewn   to  the    papifts  :  this  occafioned   great  difr 

(|uietude, 
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]metude  and   uneafiners  to  thofe  of  the   protcftant  reform- 
kI  religion,  which  afterwards  broke  out  into  an  open  rebel- 
Bon,  and  ended  in  the   murder  of  diat  Prince,  and  the  ba- 
sHhment  of  his  fon.     It  is  well  known,  that  the  Parliament 
nUch  enafted  this  law  was  far  from  being  acceptable  to  the 
court,  and  therefore  it  was  fuSered  to  continue  but  a  (hort 
time,  and  then  followed  the  long  intermiffion  of  Parliaments : 
IS  this  Parliament  was  not  in  the  intereft  of  the  court,  fo  they 
Rfere  highly  incenfed  againft  the  papifts,  who  they  began  to 
ear  were  likely  to  gain  ground,  and  therefore  they  fet  them- 
Uves  at  work  to  attack  them  in  that  which  was  tneir  weakcft 
lace,  namely  in  taking  away  the  eftates  vefted  hefon  the  of- 
enfe,  as  to  which  the  former  fhttute  was  doubtful ;  fo  that  now 
bey  were  able  to  meet  with  them  both  waj^ :  by  i  ^ac.  they 
Nevented  the  veftlngj  and  by  3  Car.  the  keeping  any  eftate  after 
lie  ofienfe.     Now  if  it  fbould  be  conftrued,  that  the  meafure 
tf  all  thefe  difabilities  mufl  be  by  3  Car.  then  that  Parliament, 
aftead  erf' diflreiling  the  papifh  as  was  intended,  has  rendered 
dtfir  condition  more  cafy ;  for  on  3  Car.  a  conviflion  is  re- 
quifite,  to  avoid  which  thev  may  keep  abroad,  and  have  the 
profits  of  their  eflates  tranimitted  to  them,  for  they  will  be  out 
^die  reach  of  any  procefs  neceflfarily  previous  to  a  convidion. 

But  the  main  end  and  defign  of  this  latter  ftatute  (which  has 

M yet  been  mentioned)  was  to  lay  a  heavier  punifhment  upon 

%  ftt(on  fendingj  who  before  forfeited   100/.  only,  and  the 

'  ^diiU  finiy  who  was  the  moft  innocent,  bore  all  the  refentment 

[.^  the  ftatute ;  whereas  both  are  now  put  upon  the  level,  and 

^oam  new  difabilities  are  created,  as  from  being  executor,  i^c. 

^  it  alfo  extends  to  private  fchools,  which  the  others  did 

3.  I  come  now  to  confider  what  influence  the  common 
v^ficoveries  and  the  life  of  Philip  will  have  in  prejudice  of 
^e  Duchefs's  title. 

Now  as  to  this  point,  what  I  (ct  out  with  will  principally 
Bo'veni  it,  for  if  the  fecond  Charles  never  had  the  eflate  in  him 
(91  upon  mv  former  reafoning  I  apprehend  he  never  had)  then 
4ie  recoveries  will  be  void,  and  fuffered  by  a  perfon  out  of 
pofieflion;  as  if  the  iffue  in  tail  fhould  futFer  a  recovery  in 
tile  life-titne  of  his  father :  a  fine  indeed  he  may,  but  thut  is 
hf  the  express  provi/ion  of  the  ftatute  32  //.  8.  c.  36. 


nr 
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As  to  the  life  of  Philipy  my  objeflions  againft  the  eftate's  bein 
JB  abeyance,  and  the  way  I  have  fhewn  how  he,  or  his  iffue, 
iiay  be  reftored  upon  coiiformity,   will  be  fufficicnt  to  remove 
(i^t  obftacle. 

But 
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But  to  come  clofer.     Say  they,  whHft  there  is  ifluetiiere* 
verfioner  cannot  enter.     I  deny  that  in  this  csUe.     j[ffui  muft 
be  heir  of  the  body,  Hou.  346.     Dy,  332.  a.    PUw.  560.  sal 
he  mi  ft  be  iflue  inheritable,  which  P^/V/^  is  not :  he,ftslht«i 
before  (hewn,  is  difabled,  and  cannot  call  for  the  eftate ;  ac* 
cording  to  i  Fen.  417.  he  is  to  be  conddered  in  confanguiaitfi 
but  not  as  heir.     And  if  he  cannot  take,  then  his  ifiiie  caoooti 
(admitting  him  to  have  iflue,  which  is  not  found,  neither  ii  it 
to  in  fa£i,  fo  that  the  argument  is  only  from  a  poffibilicy  of  kb 
having  ifllie)  for  it  is  not  enough  that  he  is  iflAie,  unlefe  he  bckdr 
of  the  body  to  claim  the  intail,  and  heir  of  the  body  be  camwi 
be  in  the  life  of  Philips  for  nemo  ejl  haeres  vhentis.     My  Lqc4 
Coie^  I  hjf,  377.  a.  puts  the  cafe  of  tenant  in  tail  to  him  uA 
the  heirs  male  of  his  body,  he  has  iflue  a  daughter,  who  kti 
ifliie  a  fon ;  the  grandfon,  (ays  he,  (hall  not  keep  out  the  le* 
verfioner,  though  he  be  heir  of  the  body,  becaufe  hfi  does  not 
derive  his  defcent  through  males.     It  is  (aid  of  an  exile,  fni 
perdidlt  patriam^  and  it  will  found  as  well  to  by  <3S  Phikf  flid 
perdidit  patrimonium. 


Wc  are  not  obliged  to  wait  for  the  poifibility  of  his 
forming.  Shall  an  eftate  ftand  fufpended,  becaufe  it  is  poffiile 
an  alien  may  be  naturalized,  or  a  monk  be  deraigned  i  £vca 
in  the  cafe  of  an  infant  en  ventre  fa  merey  which  is  ftroogtff 
the  eftate  goes  over  till  the  birth.  Cre.  EL  422.  I  Infi.  391. 
29  yfffl  pi.  61.  Plowdtn  557.  indeed  fajrs,  there  might  be  all 
occupant  in  that  cafe  cited  out  of  the  book  oiJJf^^  but  ^ 
was  only  faid  arguendo^  and  is  contrary  to  Tel.  a.  a  iZf£  ^* 
151,  152.  for  he  muft  claim  by  a  f i^  eftate.  If  an  advowfai 
be  granted  to  A.  for  the  life  of  i^.  and  A.  dies  .before  a  vacan^t 
the  grantor  (hall  prefent,  and  there  (hall  be  no  occupant. 

The  next  thing  relied  upon  by  the  defendants  is  the  aA  of 
general  pardon,  2  W.  k^ M.  ft.  i.  c.  10.  which,  fay  they,  to 
cured  all.  This  has  been  fufficiently  anfwered  by  thoie  whohaw 
argued  before  me  9  as  there  are  exceptions  in  it,  and  it  is  not 
found,  the  court  will  not  take  notice  of  it.  H.  P.  Q  252* 
Cro.  EL  125.  I  Keb.  20.  i  Lev.  %b^  76.  Br$.  CbarUr  i^ 
Pardon  46.  Pleadhig  124.  8  E.  4.  7.  4  H.  7.  8*  h*  TliC 
general  words  might  pardon  the  ofFenfe,  but  would  not  reS^ 
the  forfeitures  without  fpccial  words,  i  Lev.  120«  I  Sm/d^ 
362.  If  (imony  be  pardoned,  yet  that  does  not  operate  ib  as  to 
rcllore  the  oftendcr  to  the  living.     5  yWW.  15. 

The  laft  thing  thev  object  to  us  is,  that  CharUs  was  m  pof- 
iefGon  all  his  life,  ancf  therefore  the  recoveries  are  good :  but  Wta 
this  any  other  po(rc(&on  than  that  of  a  wrong  doer?  A  taenia 

mi^ 
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Igbt  be  9  dUIeifor,  but  vet  iti^rilljnot  be.  pretended  be  had  any 
nd  eftate  in  him ;  no,  ne  was  at  bcft  but  an  occupant,  and  ia 
IS  cafe  CharUs  was  no  more ;  he  had  it  is  true  a  pernancy  of  the 
qfits,  but  that  is  all ;  he  had  not  fuch  a  poffefllon  and  free- 
AA  la  enabled  htm  to  bar  the  remainder  by  coming  in  as 
Nichee  in  a  recovery.  I  defire  to  know,  whether  it  will  be  pre- 
nded,  that  if  a  papift  fmce  the  ii  &  12  W.  3.  c,  4.  (hould 
:t  into  pofleffion^  and  receive  the  profits  of  any  eftate,  whether 
by  he  can  be  deemed  to  be  in  legal  adhial  poifeffion  ?  Certain* 
'  he  cannot :  he  cannot  take  advantage  of  his  own  wrong,  and 
[>  more  (hall  the  tortious  entry  of  Charles  (for  fuch  it  was)  enure 
>  his  benefit,  and  turn  to  the  prejudice  of  us^  who  are  in  rcf 
erfion. 

There  is  one  thing  more  which  they  prefs  upon  us,  and  that 
li  Aat  we  can  (hew  no  inftance  where  this  a£t  has  been  put  in 
^udon  in  the  manner  we  are  contending  for,  or  indeed  in 
iif  odier  manner.  I  may  retort  the  argument  upon  them,  and 
bmand  to  know,  if  they  can  produce  any  cafe  which  fcems  to 
Qpk  their  way,  or  fo  much  as  countenance  the  conftrudion  they 
bpre  (et  up :  the  truth  is,  the  matter  is  ftill  at  large,  and  no  ar- 
faanjent  can  be  drawn  by  either  fide  from  the  difufe  of  the  ftatute. 
mny  (latutes  there  are  in  full  force,  upon  which  there  are  no 
Mfteps  for  many  years.  And  as  to  this  particular  ftatute,  I 
CU  give  them  a  very  good  reafon  why  it  was  never  yet  drawn 
faqucftiQn ;  they  of  the  fame  religion  will  never  take  advantage 
ff  it^  and  diefe  are  the  people  who  moftly  have  it  in  their  ppw- 
Vi  though  in  our  cafe  indeed  the  reverfioner  is  a  proteftant : 
kfides,  it  is  very  difficult  to  prove  a  foreign  education,  and  a 
idng  fent  with  intent,  for  the  jefuits,  though  they  were  caught 
b  ^is  ca(e,  will  never  be  caught  again ;  none  but  a  man  of 
Duke  Hamilton's  application  and  intereft  could  have  brought 
hem  over  5  but  now  they  know  the  confcquence,  they  will 
wver  be  prevailed  with  to  give  the  fame  teftimony,  and  as  this 
s  the  firft  cafe  upon  the  ftatute,  fo  in  all  probability  it  will  be 
lielaft. 

$ir  Edward  Nortbey  contra.  I  (hall  not  need  to  go  about  to 

CV9  a  title  in  the  defendants  upon  this  record,  for  their  pofTef- 
I  is  fufficient  againft  the  plaintifiT,  who  muft  recover  upon  his 
qjwnftrcng^.' 

.  The  plaintiff  relies,  on  i  Jac.  only,  but  in  my  argument  I 
flull  pin  them  altogether,  andf  admit  them  to  be  confiftent ;  for 
my  Lord  Coke  fays,  where  there  are  feveral  ftatutcs  relating  to 
the  fame  matter,  one  muft  not  be  fingled  out  from  the  reft,  but 
ihe  conftnidion  muft  be  uniform  upon  them  all.  The  three 
ftatutes  now  in  queftion  were  all  made  with  the  fame  view,  and 
ID  prevent  the  fame  mifchicf,  and  that  was  to  be  brought  about 
l>y  laying  heavy  puni(hments  upQn  the  offenders,  and  thereby 
ibliging  them  to  conform^ 

There 
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There  are  two.  forts  of  offenders ;  thofc  who  fend,  and  they 
who  are  fent,  which  latter  we  fay  forfeit  only  the  profits  of  their 
eftates,  and  tliat  was  taken  to  be  the  confcquence  of  the  ftatute 
at  the  time  of  making  it,  and  therefore  zj^^*  ^^^  "^^  introduce 
any  new  law  when  it  fpcaks  of  the  profits,  but  only  direds  the 
application  of  tliem  to  the  next  proteftant  of  kin,  which  under 
I  Jac.  the  King  as  fater  patriae  was  intitled  to. 

The  plaintiit  does  not  make  his  cafe  on  i  Jac.  which  rcfpefis 
only  the  intent,  but  has  brought  it  within  the  words  of  3  Car.  for 
it  is  found  they  were  actually  educated,  which  is  carrying  the 
intent  into  execution. 

I  (hall  put  e.v;cry  thing  out  of  the  cafe,  but  the  operation  of  the 
flatutc   as  •  to^defcents.      I  would   fain  know,   if  this  was  aa 
cilate  in  fee  dcfcendcd,  who  (hould  have  it  ?  The  heir  according 
to  their  maxim  cannot,  and  {hall  it  efcheat  to  the  Lord,  as  if  the 
whole  eftatc  was  fpent  ?  Can  it  be  thought  the  legiilature  in- 
tended to  favour  the  Lord  or  rcvcrfioner  before  the  innocent 
ifTue  ?  He  mufl  be  prejudiced,  unlefs  it  be  conftruedt  that  die; 
profits  only  are  forfeited.     The  conftrudlion  muft  be,  that  die 
anccftor  fhall  take  the  legal  eflate,  but  he  (hall  take  no  bene&i 
by  it  \  he  (hall  not  take  for  the  advantage  of  himfelf,  but  for  tlm.4 
tencfit  of  his  pofterity  he  (hall. 


1 


Theftatute  11  y  12/?'.  3.  has  the  words  ^^  rfi^iZfi/ /^i* 
I  Will.  Rep.  or  takey  but  yet  in  the  cafe  of  Pye  v.  George  i  July  1 709.  in 
1:8.  j(  ^^3  hM^  that  the  fubfequent  words  had  controlled  the  fo. 

mer,  fo  that  they  carried  away  no  more  than  a  pernancy  of 
profits,  and  the  legal  eftate  defcended  notw^ithftanding. 

A  man  may  take  only  for  the  benefit  of  another,  as  a  perlc>A 
attainted,  for  the  benefit  of  the  crown,  i  InjL  7^  t,  2  lUJ^ 
Jhr.SS. 

I  put  all  the  rules  of  law  out  of  the  cafe,  and  come  to  thcpit^— 
vifo  for  conformity :  and  I  take  it,  that  upon  conformity  the  cf^ 
fender  is  to  be  in  Jiatu  quo ;  and  if  fo,  how  can  the  effaite 
reverted  ?  There  is  no  provifion  for  it  in  the  ftatute,  aiid  that  is 
Jirgumcnt  it  was  never  intended  the  eftate  (liould  go  over.  M^^ 
Lord  Delaware's  cafe,  cited  of  the  other  fide,  is  a  cafe  whicr^ 
has  room  enough  to  hold  us  both.  It  fays  that  Th$mas  Ibal^ 
claim  from  jyUiiam^  and  not  through  hi?n.  Now  the  word ^ri 
implies  he  was  fcifed,  for  othcrwifc  Thojnas  could  not  clainoL  fro 
him.  Here  the  eftate-tail  is  not  fpcnt,  and  therefore  the  rever- 
fioner  cannot  be  let  in. 
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It  is  objected)  that  the  freehold  fhall  not  be  in  abeyance*   I 
nTwer,  it  is  not;  it  is  in  the  offender. 

w 

It  is  faid,  Philip  has  no  iflue,  and  the  revcrfioner  muft  not 
k  obliged  to  wait  upon  that  contingency.  Anfwer :  We 
luift  provide  for  what  may  be,  as  well  as  what  is ;  the  law 
ffever  fees. any  impoiTibility  of  having^  iilFue,  and  therefore  upon 
ft  general  intail  there  can  be  no  tenant  in  tail  apr^s  pojjihiiity.  • 
^ere  is  a  pof&bility  that  Philip  may  have  iifue,  and  there-. 
xire  the  eftate- muft  continue  to  ierve  that  poffibility  whenever 
t  ariies. 

Another  objeAion  is,  that  if  we  have  the  eftate,  we  may  alien 
^.  I  anfwer :  The  ftatute  never  intended  to  put  the  heir  out 
of  the  power  of  the  anceftor,  but  only  that  he  ihould  not  be 
brt  by  the  difability  of  the  anceftor.  a 

*  We  do  not  now  rely  on  the  recoveries,  but  fet  up  the  life 

itPbilif  againft  the  plaintiff*.     I  agree,  if  tenant  in  tail  leaves 

ibe  an  alien,  the  remainder-man  may  enter,  for  fucK  ifTue  is 

iiiione. 

•  ■  . 

If  therefore  the  eftate  vefts,  and  the  profits  only  are  forfeited 

Airing  the  difability,  then  the  leflbr  of  the  plaintiff  can  have  no 

tide. 

Sir  Thomas  Powys  replied.  In  Lprd  Delaware's  cafe  it  is  faid 
Ae  peerage  neve^  was  in  JVilliamj  he  was  only  an  efquire,  and 
Ais  deftroys  the  inference  from  the  v/ord Jrom.  As  to  the  cafe  of 
^nduuird  V.  Foxj  it  is  a  cafe  primae  imprejjionisj  and  a  long 
Vfaile  after  this  ftatute,  fo  that  the  law-makers  could  not  know, 
!he  profits  would  go  to  the  crown  of  courfc,  it  not  being  a 
>oint  fettled  till  that  cafe.  I  know  no  body  to  whom  the  eftate ' 
vould  have  gone,  had  this  been  a  dcfccnt  in  fee,  but  to  the 
ord  by  efcheat ;  and  it  is  no  new  do<3rine  to  divcft  eftates 
Seated,  as  on  birth  of  a  pofthumous  heir,  or  reverfal  of  an 
tttainder.  3  Inft.  %'^i.  And  the  fame  may  be  done  on  Philip* s 
Donfbrmity. 

Otria  advifare  vub.     And  Trinity  6  Geo.  the  court  delivered 
their  opinions y/r/tf///n,  beginning  with  the  puifnc  Judge. 

Mr.  Jufticc  fbrt^/^ttf .  In  delivering  my  opinion  in  this  cafe,  R,fjiutio  curiae, 
I  ihall  niake  three  points,  which  1  defign  to  fpcak  to  diftindly. 
u  \VTiat  eftate  vcfted  in  the  fecond  Cl?arles^  who  fuffcred  the 
tcovery,  upon  the  Ihitutc  of  i  Jac.  i.  f.  4.  independent  of  the 
jUequent  ftatute.  2.  Wliat  alteration  was  made  in  that  l^w 
^  the  3  Car.  i.  c.z.  and  how  the  conftrudion  will  be  on  both 

thofe 
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thofe  ftatutes  taking  them  together.  3.  What  uriH  be  t))e 
eStA  of  Philip's  life,  who  upon  this  record  muft  be  tak^n  to  lie 
alive. 

I .  The  reformation,  which  was  begun  in  Henry  the  ciAiffi 
time,  and  compleated  in  die  reign  of  Quten  ESxataby  W 
rendered  it  difficult  for  the  papifh  to  educate  theit  youth  at 
home  as  diey  deiigned,  and  therefore  it  was  die  advice  rf  A£ 
pope  at  that  time,  to  ere(^  colleges  abroad,  that  die  EngSfi^jtaaii 
might  be  fent  thidier.  And  purfuant  to  diis  advice,  in  die  ynr 
1598,  there  were  two  fet  up,  one  ztRome  and  die  othet'ltf 
Doway^  by  which  means  many  of  our  youth  were  drawn  out  of 
the  kingdom,  to  die  no  fmall  prejudice  thereof;  and'  iti  order 
to  put  a  ftop  to  this  mifchicf,  the  ftatute  of  ijac:  i;  e.  4.  wtf 
made,  v^hich  though  it  be  a  pehal  law;  yet  it  ought  to  have  1 
Kberal  conftru£lion,  becaufe  it  fo  much  concerns  the'  pdbGd^ 
welfare  of  the  kingdom  :  all  laws  are  in  fome  meafure  penilp 
but  that  is  no  reafon  to  refbain  them  in  fuch  cafes  as  ^ 
II  &.  34.  70.     Hatt.  of  Stat.  66:     Hob.  Colt  v.  Glw^r.        *    j 

And  upon  this  z&  I  am  of  opinion,  that  a  perfon  who  r^ 
reives  a  foreign  education  in  a  popifh  feminary,  has  neidier/v 
/;/  re  nor  ad  rem:  he  can  take  no  eftate  at  all,  either  real  or 
pcrfonal ;  he  is  difabled  to  inherit,  purchafe,  take,  hiave' or  en- 
joy :  and  can  any  words  be  ftronger  than  thefe  ? 

But  it  is  faid  the  word'  enjoy  implies  a  vefting  of  the  c^ftattr 
and  that  only  a  forfeiture  of  the  profits  was  defigncfd.  "Scm'u. 
the  word  enjoy  (hould  be  (b  taken,  I  do  not  fee  how  it  could  aftft. 
this  cafe;  for' that  could  only  relate  to  lands  vcfted  before M 
ofTenfe  (wliich  is  a  cafe  that  fcldoni  happens  to ,  infiuits,  .aw 
therefore  cannot  be  fuppofcd  to  have  been  pppermbfl;  in'tb. 
mind  of  the  legiflature)  but  as  to  lahds'that  are  to  defcend  ^Stf^ 
the  difability,'  there  are  other  vi^ords  to  take  in  that  csi^  viMch 
are  inherit y  purchafe j  take.  Befidcs,  i.  It  is  a  very  rairc  phiifc. 
to  exprefs  a  forfeiture  by  words  of  difability  only :  in  the'ftatiitB 
of  3  Car.  there  are  words  of  forfeiture.  2.  In  a  penal  law  it  is, 
too  ftvere  to  conftrue  words  of  a  prefent  temporary  diikbilit^, 
into  an  abfolute  forfeiture  \  but  if  they  (hould,  they  will  ^ooly 
relate  to  goods  and  chattels.  3.  And  it  is  plainly  a  difabilityin 
I  Jac.  If  we  do  biit  coinpare  the  provifo  of  that  with  the  pro^ 
vifo  in  3  Car.  which  induces  a  forfeiture.  In  i  Jac.  he  is  dif- 
abled to  take,  and  therefore  the  provifo  for  conformity  reftores 
him  to  iT.capacity  of  taking.  In  3  Car.  he  forfeits ;  and  there 
the  provifo  reftores  him  to  the  land,  which  fhews  the  Parliameot 
were  aware  of  the  difference  between  a  difabilitvto  take,  and  a 
forfeiture  of  the  eftate.  4.  If  only  the  profits  mould  be  faid  to 
be  gone,  what  is'  that  but  the  land  itfclf.  Co.  Litt..22'  ^J  * 
grant  of  the  profits  the  land  pafTes. 

But 
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Rut  it  is  objt^d)  that  he  muft  take  for  the  benefit  of  the 
ir,  being  only  difahled  in  refpecl  of  himfelf,  and  not  in  re- 
tSt  of  his  heir.  To  this  I  anfwer :  1  hat  thefe  affirmative  wordr 
xrays  imply  a  negative,  and  feparate  the  cafe  of  the  anceftor 
d  heir  :  be  himfelf  in  his  own  perfon  (hall  not  take,  but  his 
ir  flially  I.  0»  this  difability  fhall  not  be  like  an  attainder, 
llich  corrupts  the  blood*  but  it  fhall  ftill  flow  pure  from  the 
uoeftor  to  tfie  heir. 

In  diele  cafes  there  is  no  need  to  leave  any  thing  in  the 
loeftor,.  according  to  Lord  Delaware s  cafe,  which  is  exprefs, 
lit  die  dignity  never  -vcfted  in  the  grand&ther,  he  was  no 
iron,  but  only  an  efquire.  And  there  the  Lords  and  Judges 
rcre  of  opinion,  that  the  heir  might  claim  by  him,  this  being 
olj  a  perfonal  temporary  difability,  which  differed  from  an- 
ttaiiider^ 

Tlien  the  obje&ion  recurs.  Are  dicfe  words  of  no  ufe  at  all  ? 
(t  often  happens  fo,  that  to  fatisfy  the  fcruples  of  the  ignorant, 
ipords  are  added,  which  the  more  knowing  part  of  mankind 
will  plainly  fee  were  implied  before  :  they  are  only  explicatory 
if  what  went  before,  and  fcrve  to  fhew,  that  the  heir  in  thisi 
oA  fhall  be.  enabled  to  make  out  his  title  through  one  who 
M  never  feifed. 

But  fay  they>  How  can  the  heir  take  by  defcent  according  to 
k  rules  o£  la W|  if  the  anceftor  was  never  feifed  ?  To  this  I 
Hfwrr,  I.  That  at  common  law  it  is  not  nccefTary  the  an* 
feflor  Ihould  be  feifed,  to  enable  the  heir  to  take  by  defcent. 
%dkf%  cafe  is^  that  where  the  anceftor.  might  have  uken  the 
Rate  and  been  feifed,  there  the  heir  fhall  inherit*  Nay  ia 
Mne  cafes  the  heir  fhall  take  by  defcent,  although  the  anceftor 
WIS  or  could  be  feifed  of  that  eftkte,  as  in  Co.  Litt.  378. 
lands  were  given  to  jt.  and  B,  for  their  joint  lives,  re- 
Holder  to  the  right  heirs  of  him  that  died  iirft,  J.  dies,  his 
rir  fliall  take  by  defcent :  and  yet  the  remainder  never  vefted 
Mqgthe  life  of  >/.  it  being  uncertain  all  that  time,  whether 
beheir  of  ^.  or  the  heir  of  ^.  fhould  have  it.  2.  Whatever 
it  might  be  at  common  law  will  not  avail  in  this  cafe,  which 
isap  incapacity  by  %St  of  Parliament ;  and  therefore  the  com- 
BMHi  law  is  a  wrong  medium  to  judge  by.  There  could  be  no 
hdi  defultory  inheritance  at  common  law  as  The  Prince's  cafe^ 
indyct  it  was  there  allowed,  being  by  zA  of  Parliament.  And 
ikM^h  thefe  points  are  Angularities,  and  contrary  to  the  known 
vies  of  law,  yet  they  being  introduced  by  ftatute,  muft  not  be 
irried  to  the  rules  of  law  as  to  their  ftandard. 

And  now  let  us   confider  a  litde  the  inconyeniencies  of  a« 
Uitrary  conftrudtion.      It  will  be  an  encouragement  tQ  the 

papifts. 
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papifts  to  continue  in  that  religion,  when  the  punifliment  i^ 
not  fo  great  as  what  I  contend  for.      It  will  be  a  difcourage— 
mentto  the  heir  or  remainder-man  from  putting  the  zSt  ina 
execution,  becaufc  he  will  then  be  cut  ofF  for  his  pains.    I^ 
deftroys  the  faving  for  the  benefit  of  the  heir,  by  putting  i^ 
in  the  power  of  the  anceftor  to  difmherit  him.     It  is  a  re-» 
pealing  of  the  former  part  of  the  flatute  by  implication  only", 
which  is  never  to  be  allowed  ;  becaufe  it  is  a  refleftion  on  th<& 
wifdom  of  the  legiflature.      11  Co.  63.      Hob,  15,  87.      It  is 
againil  all  the  rules  of  conftrudlion,  to  take  them  in  the  mildefl 
fenfe,  where  Religion  and  the  Publick  are  concerned.      IM, 
344,  388.      11  Co.  Alagdalen  College  cafe. 

The  offender  may  deprive  the  King  of  the  pernancy  of  die 
profits  by  his  alienation.  21  Hen.  7.  12.  Raym.  17.  Hardr. 
101.  5  Mod.  and  Salk.  Britton  v.  Cole.  In  the  other  ad  of 
3  %f.  I.  r.  5.  the  very  profits  are  mentioned  to  be  fbrfisitedi 
of  which  there  was  no  occafion  here,  when  the  land  idelf 
is  gone. 


It  is  obje£led  that  he  may  be  convided,  and  then  3  C^» 
xarries  all  to  the  crown.  But  can  he  be  convided  if  be  fiajfi 
abroad  ?  It  is  faid  it  goes  to  the  crown  by  implication,  be- 
caufe this  is  a  publick  crime.  For  this  there  is  no  neceffilr  in  the 
cafe  of  a  difability,  as  there  is  upon  a  forfeiture,  uriucfa  ifl> 
plies  a  having,  and  then  it  is  to  be  carried  away,  wfaereai  ib 
the  other  he  never  has  it  at  all.  The  perfon  is  the  fulijeft' 
of  one,  and  the  land  of  die  other.  How  can  he  forfeit  inUt 
he  has  not  ?  Nil  dot  quod  infe  non  habet.  Befides,  a  difabilitj 
reaches  what  cannot  be  forfeited,  and  this  difference  between  * 
difability  and  a  forfeiture  is  kept  up  in  many  flatutes. 

%.  The  next  thing  to  be  confidered  is,  whether  any  alteratioii 
is  made  in  i  Jac.  by  the  flatute  of  3  Car.  which,  I  take  it,  O*/ 
very  well  fhuid  with  all  the  provifions  of  i  Jac.  and  has  v^ 
impaired  the  force  of  it  in  the  leafi:.     i.  It  enads  it  to  be  pot 
in  due  execution.     2.  It  reaches  the  offender  more  fully  as  to 
eflates  veiled  before  the  ofFenfe,  about  vidiich  the  former  ft*- 
tute  was  doubtful.     3.  It  lays  the  fame  penalty  on  the  parent 
or   guardian  fending  the  youth  abroad,   who  before  forfeited 
100/.  only.      4.  It  extends  to  private  fchools,  whereas  tb^ 
other  was  confined  to  publick  colleges.     5.  It  creates  a  (fif" 
ability  to  fue,  be  executor  or  adminiflrator  or  committee  ^ 
any  ward ;  and  after  all  thefe  additions,  are  we  to  be  told,  ^ 
was.  only  explanatory  of  the  former  law  ?  Can  a  forfeiture  be  tb* 
meafure  of  a  difability?  It  is  faid  to  have  fo  far  enlarged  al^^ 
enforced  the  former  law,  as  to  (hew  how  that  muft  be  put  ^^ 
execution,  viz.  by  conviction.     Now  docs   it  not  fay  i  J^^ 
Jhall  be  put  in  due  execution  ?    And  does  not  that  imply,  th^ 
of  itfelf  it  is  fufiicicnt,  and  may  be  put  in  execution  ? 
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The  cafe  of  a  fec-fimple  is  put  as  a  difficult  cafe  to  know 
Olfhere  the  eftate  is  to  go.  But  are  cafes  plain  and .  exprcfs  to 
be  broke  in  upon,  becaufe  difficult  cafes  may  be  put  ?  In  the 
cafe  of  a  purchafe  fay  they,  if  the  bargainee  cannot  take,  who 
can  ?  But  was  it  not  exprefsly  rcfolved  in  Roper's  cafe,  that  a 
bargain  and  fale  would  be  abfolutely  void.  There  is  no  reafon 
why  a  ftatute  muft  be  expounded  away  to  nothing,  becaufe 
one  or  two  difficult  cafes  may  be  put  upon  it.  The  conftruc- 
tion  I  lay  down,  and  which  in  my  opinion  it  ought  to  receive, 
ttitts  the  skSt  in  fome  ufe.  The  conflruclion  I  have  been  argu* 
ng  againft  leaves  it  no  force  at  alL 

3.  The  life  of  Philip  is  objcfted  to  be  an  impediment,  which 
yievents  the  execution  of  the  reverfion  in  the  lelFor  of  the  plain- 
tiff, for  fay  they^  whilil  he  lives,  the  eftate-tail  continues.     But 
1  give  the  objection  this  anfwer  :  that  Philip  can  take  nothing, 
lomore  than  Charles  did.     It  is  to  this  purpofe  the  fame  thing, 
Uliedier  he  be  incapacitated  or  not  in  ejji- :  the  rule  of  law  is, 
tbt  where  any  limitation  is  to  a  perfon  not  in  ejfe  at  the  time 
the  eftate  ought  to  veft,  the  eftate  muft  go  over  to  the  next  in 
SBmainder.     Here  the  limitation  is  to  Philip  and  the  heirs  male 
If  his  body,  but  when  the  limitation  ought  to  take  efred,  he 
Jb  incapacitated  to  take,    and  then  the  remainder  over  to  the 
Jeftr  muft  take  efFe6l  immediately.     Cro.  Eliz,  422.     Devife 
^fi.  in  tail,  and  after  his  deceafe  without  iffue  to  Edward  in  tail ; 
km  dies  leaving  ifTue,  living  the  teftator  ;  and  there  it  was  held, 
Sttt  Edward  ibould  have  the  eftate  prefently,  and  not  wait  till 
fc  deadi  of  iS.'s  iffue.     If  a  man  has  iflue  two  fons,  and  the 
ddeft  be  an  alien,  die  law  takes  no  notice  of  him,  and  there- 
Rire  as  he  ihail  not   take  by  defcent  himfclf,  fo  he  fhall  not 
impede  die  defcent  to  his  younger  brother,  on  fuppoflyon  that 
he  may  have  iffue  a  natural  born  fubjedt.     Indeed   in  the  cafe 
of  a  perfon  attainted,  he  (hall  obftrudt  the  defcent.     2  f^en.  (JoU 
9aipu$9d  V.  Pace^  but  his  heir  cannot  take,  for  that  would  be 
IDlet  him  in  by  zGt  of  law,  and  the  law  will  not  truft  him  with 
IB  eftate.     And  in  fuch  cafes,  where  tiie  law  will  not  fuffer  the 
elate  to  fall,  it  goes  over  to  the  next  perfon  capable  of  tak- 
ing.    I  Fin.  417. 

hJs  faid  the  limitation  to  the  iffue  of  the  body  of  Thcmasy 
vAPbiBp  is.  fuch.  It  is  true  he  is  fo  in  common  parlance, 
W  that  it  not  enough ;  he  muft  be  ifTuc  inheritable,  and  for 
Viatof  that  here  is  a  cejir  of  the  eftate-tail,  on  which  the  re- 
^iQiioner  muft  enter.  Hcb.  346.  Dy.  332.  He  is  in  the 
^Uot  cafe  with  the  fon  of  a  daughter  on  a  limitation  to  the  heirs 
talc  of  the  body,  for  there  the  fon  is  heir,  and  he  is  a  male 
tC  not  a  male  inheritable  within  the  form  of  the  gift,  becaufe 
?  docs  not  derive  his  defcent  thiough  males,  i  Injl.  337.  a. 
Vol.  L  B  b  It 
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It  is  objc£led  that  here  is  ftill  a  poffibility,  that  Philip  mtfk 
have  {(Tue  inheritable.     But  this  is  but  a  pofTibility,   and  for  m 
pofTibility  it  was  never  yet  known  that  the  freehold  was  allowed 
to  continue  in  abeyance,  for  the  law  abhors  abej^nces^  and  will 
never  fuffer  them,  but   in  cafes  of  abfolute  neceffity.     In  aU 
cafes  where  the  heir  is  incapacitated  to  take,  the  anceftor  ma^ 
juftly  be  faid  to  die  without  heir#     Co,  Lit.  13,  a.     The  leflbr 
might  in  this  cafe  lay  it  in  a  fomudony  that  Thomas  is  dead 
without  any   heir  male  of  his  body.     8  Co.  88*     This  is  no 
more  than  the  common  cafe  of  a  pofthumous  heir,  where  die 
reveriioner  enters  till  the  birth,  and  then  the  tail  revives. 

It  is  faid  Philip  may  conform,  and  to  ferve  this  poffibilit^ 
the  eftate  muft  continue.  Why  may  not  an  alien  be  natH" 
ralized,  or  a  monk  be  deraigned  ?  and  yet  was  there  ever  any 
eftate  fufpendcd  on  that  occafion  ?  If  the  King's  tenant  dies 
without  heir,  to  prevent  an  abeyance  the  law  cafts  the  firce- 
hold  on  the  King  without  office  :  and  to  prevent  the  like  mif* 
chief  it  will  carry  the  eftate  to  the  reverfioner  in  this  cafe. 

This  cafe  of  a  forevgn  education  very  much  rcfembles  die 
cafe  of  a  monk,  for  i.  The  purchafe  of  both  is  void.     a.  Nd^ 
ther  can  inherit.     3.  The   heir  of  neither  is  difable^*    And 
4.  The  difability  is  but  temporary  in  both  cafes.     And  it  ii 
no  anfwer  to  fay  that  a  monk  is  looked  on  in  law  to  be  dvillj 
dead,  for  that  is  only  a  fimilitudinary  expreffion,  and  as  he  kfo 
no  civil  rights,  but  is  confidcred  in  many  refpe£ts  as  amemr 
ber  of  the  community,  fo  he  is  anfwerable  for  any  oflFenfes  bj 
him  committed  after  his  civil  death.     Bro.  Moin.  23,  25.  Ouf 
offender  is  more  civilly  dead  than  a  monk  \  for  the  latter  nuf 
be  executor,  but  the  former  cannot*     An  outlaw,  one  under  ^ 
praemunire^  or  abjuration,  arc  as  much  civilly  dead  as  he :  and    i 
why  is  not  rfiis  temporary  difability  like  the  cafe  of  a  paito    : 
who  married  and  was  formerly  on  that  account  incapable  to    | 
hold  his  living :  or  like  the  cafe  in  2  RoL  Ahr,  415.  C  6.  of  ^    | 
devife  to  a  monk  for  life,  remainder  over  to  B.  who  was  d^    I 
lowed  to  take  immediately  :  and  fuppofe  that  been  a  devife  il 
tail,  ftiould  the  ifllie  of  the  monk  have  taken  ?    certainly  ht 
ihould  not. 

Another  difficulty  laid  in  the  way  is  the  provifo  for  confer 
Tnity,  becaufe  fay  they  we  cannot  eafily  get  back  the  eftate  agiia* 
But  is  not  the  objection  as  ftrong  upon  their  conftrudion  in 
bringing  back  the  eftate  from  the  crown  ?  Is  it  eafier  to  reco- 
ver againft  the  crown  than  a  fubje£l  ?  Befides  it  is  far  from  be- 
ing clear  to  me,  that  this  provifo  does  reflore  him  to  his  eftate; 
there  are  no  (iicti  words  in  it,  but  only  that  he  ihall  be  reftored 

t» 
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to  his  capacity*    that  is,  he  {hall  for  the  future  be  capable  of 
taking  any  eftate  that  may  come  to  him.    If  the  meanfng  of  that 
provifo  was  to  reftore  him  to  all ;  I  can  fee  no  difHculty,  but 
that  he  may  as  eafily  bring  back  the  ftate  again,  as  in  the  cafe 
of  a   pofthumous  heir,  or  a  monk  deraignedi     3  Infl.  231 4 
FitTEh.  Mord,  46.     F.  N.  B,   195.     Dy.  13.     The  Lord  by 
cfcheat  takes  but  in  loco  haeredis^  as  the  reverfioner  here  docs 
in  the  room  of  Philip,     9  i/.  6»   23.  b.     2  Roll.  Jbr.  418. 
His  incapacity  (hall  no  more  keep  back  the  eftate  from  the  re- 
▼erfioner,  than  in  the  cafe  of  a  devife  for  life  or  in  tail,  to  one 
who  refufes,  remainder  over,  it  ihall  veft  immediately. 

Upon  .the  whole  therefore  I  am  of  opinion,  that  in  this  cafe 
Ae.ftatute  of  I  ^ac.  is  the  meafure  by  which  we  are  to  conftfue 
diis  difability,  and  that  under  this  ftatute  no  eftate  ever  vefted 
in  Charles ;  by  which  he  having  no  pofleffion,  the  recovery  is 
IrpM;  and. that  the  life  of  Philip  will  not  ftand  in  the  way  of  the 
Diicfaeft :  as  a  confequence  of  all  which  the  judgment  given 
Mow  for  the  defendants  is  erroneous,  and  ought  to  be  rcverrcd5 
ind  that  this  court  pught  to  give  a  new  judgment  for  the 
Hbdntiff: 

Mr.  J.  Eyre^  I  muft  own  I  have  the  misfortune  to  diiFer 
from  my  brother,  for  I  think  the  judgment  given  below  for 
tbe defendants  was  well  given,  and  ought  to  be  affirmed;  though 
I  muft  iay  thus  much,  that  I  do  not  approve  pf  the  reafons 
(ixen  by  the  court  of  C.  B.  for  that  judgment. 

The  general  queftion  in  this  cafe  is,  whether  a  foreign  edu- 
^ttion  in  a  popifh  feminary  infers  an  abfolute  difability  to  take 
tay  eftate%  for  unlefs  it  does  the  leiTor  can  have  no  tide. 

There  have  been  three  ftatutes  mentioned  in  the  debate  of 

fhiscafe;  the  i  Jac.  i,  c.  4.  Z  J^^*  ^'  ^*  5*  ^^^  3  ^'"*  ^' 
c.  2.  Of  thefe  I  think  3  Jac.  is  nothing  to  the  purpofe,  biit 
fiut  of  3  Car,  is  of  weight  \  not  that  I  eftecm  it  a  repeal  of 
t  Jac.  but  I  look  on  it  as  explanatory  of  it,  and  without  which 
toe  former  ftatute  cannot  be  put  in  execution. 

Now  upon  the  ftatute  of  i  Jac.  (taking  the  firft  and  lail 
ttut  together,  as  we  muft  do  to  make  a  reafonable  conftru£lion) 
I  am  of  opinipn  that  the  party  fo  educated  has  notwithftanding 
a  capacity  to  inherit  and  take,  for  particular  purpofes,  and 
that  the  ftatute  does  not  induce  an  abfolute  difability,  and 
that  the  conftruftion  will  be  the  fame  in  the  cafe  of  a  fee-fimple 
as  of  a  fee-tail.  I  do  not  fay  he  is  to  be  mafter  of  the  eftate, 
but  thus  much  he  muft  have,  a  power  to  tranftuit  the  inhe- 
ritance to  the  heir.  This  is  as  to  the  cafe  of  a  defcent.  In 
Che  cafe  of  a  purchafe  too  I  think  he  has  a  qualified  capacity, 
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for  he  may  pwchafL  for  the  benefit  of  the  heir,  as  one  attainted 
does  for  the  benefit  of  the  crown;  and  in  both  cafes,  that  of  4 
defcent,  and  that  of  a  purchafc,  the  eftate  will  veft,  and  the 
profits  only  be  forfeited  during  the  difability. 

And  it  is  no  objed^ion  to  fay,  that  the  ftatute  is  filent  as  to 
the  profits  where  they  are  to  go,  for  I  take  it  fuch  a  provifioa 
was  not  neceflary,  fince,  this  being  a  publick  offence,  they 
will  of  courfe  enure  to  the  benefit  of  the  crown. 

■ 

Roper  s  cafe  is  of  no  confequence,  for  that  was  upon  the 
II  ^  12  IV>  3.  r.  4,  which  is  penned  in  a  diflPerent  manner 
from  our  ftatute  :  neither  is  Lord  Deiaiuare*%  cafe  at -all  to 
the  puq>ofe,  for  there  the  difability  was  abfolute  for  life* 

But  here  it  is  objefted  that  the  offender  for  and  in  refpefiof 
himfclf  is  abfolutely  difablcd,  fo  that  he  was  to  be  puniihedas 
much  as  poffible,  only  the  heir  was  not  to  be  involved  in  tke 
guilt.  To  which  I  anfwer.  That  the  true  end  of  the  ftatute 
was  not  to  punifh  the  pcrfons  of  thofe  who  received  this  foreign 
ediication,  but  it  was  to  prevent  the  influence  they  wouH 
othcrwifc  have,  if  the  eftate  fhould  be  continued  for  their  bene- 
fit. And  it  is  no  objection  to  fay,  that  the  offender  ijiay  dcfttf 
the  crown  of  the  prcjfits  by  his  alienation,  for  is  not  this  die 
fame  with  many  other  cafes  of  forfeitures  ?  and  vrfiat  reafbn  ii 
there  to  take  rfiore  care  of  the  crown  in  this  cafe  thanafljf 
other  ?  or  what  greater  danger  is  thqre  in  having  a  capacity 
to  take  a  futuix  eftate,  than  in  being  allowed  to  hold  a  prefent 
one,  which  1  do  not  perceive  it  is  contended  will  be  abfolutelf 
taken  'from  him  by  this  ftatute.  The  heir  it  is  true  canoot 
enter  living  the  anccftor.  But  this  rather  proves  the  ncccffitjr 
of  leaving  fomcthing  in  the  anceftor,  till  nho  heir  is  capable  of 
trJcinj.  And  furcly,  if  it  had  been  defigned  that  the  eftate 
^  fhould  go  over,  it  would  have  been  fo  mentioned,  as  is  done 
in  6  R>  2.  about  ravilhcrs  of  women,  where  there  arc  exprcfi 
words  to  carry  over  the  eftate.  But  no  cafe  can  be  fhewn, 
where  without  exprcfs  words  any  eftate  was  carried  arcr 
from  a  perfcn  who  has  a  pi/Tibility  of  being  inheritable. 
The  cafe  oi  a  monk  is  widely  diftcrcnt,  for  that  was  alwayi 
looked  on  as  an  abfolute  death  to  thcfe  purpofes,  and  1  de- 
raigtiment  was  never  fo  much  as  looked  for  or  expeded. 

Upon  the  whole  my  opinion  is,  that  C}?arks  had  a  fuflicicat 
poircffion  and  power  to  fufFer  a  recovery,  and  this  makes  an 
end  of  the  piaintift":;  title,  be  that  matter  about  the  life  of 
Pkllip  \^hich  way  it  wiilj  though,  if  it  were  neccflary  to  give  my 
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ly  opinion  upon  th^t,  I  ihould  think  the  eflate  could  not  go 
^er,  but  mufb  continue  for  the  benefit  of  him  and  his  ifTuc. 

Mr.  J.  PcTiJuys,  In  a  cafe  of  fo  uncommon  a  nature  as  this, 
nd  of  fuch  great  difficulty,  I  thinic  there  is  no  occafion  to 
aake  any  apology  for  a  diiFerciice  in  opinion  from  any  of  my 
rothcrs. 

I  flaall  make  four  points  in  this  cafe:  i.  Whether  under 
;  Jac.  any,  and  what  cftate  vefted  in  Charles  or  Philip. 
:.  What  alteration  has  been  made  by  the  fubfequcnt  ftatute, 
[.  "What  is  the  effect  of  the  recoveries.     And  4.  Of  PhUip\  life. 

I.  Then,  to  difcharge  this  cafe  of  that  which  was  the  ground 
f  the  judgment  in  C.  J5.  I  can  fee  no  colour  in  the  leaft  to 
hink,  that  i  Jac,  is  any  way  repealed  by  the  fubfcqurnt  fla- 
utcs.  The  intent  of  it,  it  is  true,  was  to  prcveiit  tiie  growth 
f  popery,  and  in  this  refpeft  it  is  a  lav/  made  for  the  benefit 
f  the  publick  \  and  though  a  foreign  popifh  education  is  not 
J  be  ^voured  amongft  proteftants,  yet  I  can  never  give  into 
oy  forced  conftruclion,  which  is  to  carry  the  words  to  the  ut- 
loft  feverity  of  the  law. 

The  difabling  claufe  in  this  flatute  is  different  from  the  1 1 
^  17.  W*  3.  which  is  abfolute,  but  thisyi^  modo  only,  in  re- 
led  of  himfelf,  and  not  in  refpe^l  of  his  heir,  and  therefore 
e  mufl  certainly  have  fomething  :  how  elfe  can  he  purchafe 
\  refpeft  of  his  heir  ?  I  agree  my  brother  ForteJcite\  difference 
etween  a  difability  and  a  forfeiture  thus  far,  where  the  dif- 
Ulity  is  abfolute,  but  not  where  it  is  only  partial,  as  in  this 
ifc,  which  likewife  diflinguifhes  it  from  Lord  Delaware^  cafe, 
kf  diat  was  a  total  difability  for  his  life. 

I  think  that  upon  conformity  he  will  not  only  be  dlfchargcd 
f  the  difability,  but  likewife  be  rcftored  to  hi^  eflate,  for  the 
tid  of  the  ftatute  is  anfwered,  when  it  has  been  a  means  to 
raw  him  from  the  popifh  religion. 

I  do  not  fay  he  is  to  have  any  benefit  of  the  eflate  during  thcw 
ifability  :  no,  the  profits  (hall  be  forfeited,  bat  only  to  fupport 
^  eflate  for  the  heir,  he  fhall  be  taken  to  have  the  le^al  title 
I  him,  and  I  can  fee  no  difference  where  the  di'ubillty  is  at 
omtoon  law,  and  where  it  is  created  by  a«5l  of  I'arliament. 
^t  a  confufion  would  it  otherwife  create  in  the  cafe  of  a 
e-fimple,  or  a  purchafj  ?  In  the  cafe  of  a  fce-fimple  is  there 
ly  colour  to  fay  the  Lord  by  efchcat  fhall  have  it  ?  he  can 
um  only,  when  the  tenant  dies  witiiout  ncir  ;  but  here  both 
J  tenant  and  his  heir  are  alive,  and  to  prevent  the  entry  of 
;  Lord  the  flatute  takes  care  of  the  heir.  It  camiot  be  pre- 
ided,  that  a  difablcd  pcrfon  who  may  remove  that  incapa- 
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cfty  whenever  he  pleafes,  is  a  perfon  dead  without  heir. 
I  need  not  urge  the  inconvenience  in  vefting  and  revefting 
cftates,  which  was  never  favoured  as  yet. 

It  is  objefted  that  the  laying  this  inconvenience  in  the  ww, 
19  begging  the  qucftion  5  for  fey  they,  here^  will  be  no  revett- 
ing, fince  the  conformity  will  not  reftore  him  to  the  land. 
But  does  not  the  ftatute  3  Car.  fay  exprefsly,  he  fhajl  be  rc- 
iiored  to  the  land  ?  And  is  not  this  to  be  taken  as  a  dedaratioa 
of  what  was  not  fufficiently  expreffed  in  the  former  law  ?  U 
not  their  conformity  for  the  benefit  of  the  publick  ?  and  is  it 
riot  fitting,  they  fhould  have  fome  encouragement  to  conform f 
It  is  faid  they  will  have  a  future  capacity  to  take  anynewefbtte 
that  may  come,  but  that  is  a  rare  c;ife  tor  children  to  inect  iriA 
any  befides  their  paternal  eftate. 

The  cafe  of  a  monk,  fo  itiuch  relied  on  as  a  fimilar  cal^  i 
nothing  to  the  purpofe  ;  for  he  is  dead  in  law,  and  has  an  Heir,' 
but  our  oflFender  can  have  none  whilft  be  lives.  And  there  totj 
the  heir  claims  under  the  feifin  of  the  monk,  which  the  Iteif 
in  our  cafe  iipon  the  plaintifPs  cottftruftion  cannot,  fbt  tfci^ 
fay  the  anceftor  had  no  feifin  at  all.  Neither  is  the  cafe  of  n 
infant  en  ventre  fa  mere  at  all  applicable  to  this  cafe,  for  there 
the  perfon  who  enters  till  the  birth  is  undoubtedly  hdf,  tA  j 
claims  as  fuch  from  him  that  laft  died  feifed,  but  here  thdt  % 
|io  fuch  intermediate  time  as  between  the  de^th  of  the  ftM 
and  the  birth  of  the  child,  for  the  party  who  is  to  t^e  i$  |liv4 
all  the  while,  and  tn  ejfe  at  the  inflant  of  the  defcent. 

There  is  no  danger  of  the  freehold's  being  in  abeyftiicr,1>t* 
taufc  as  I  take  it  the  legal  cftate  vefts  in  the  otfbider*  ' 
would  put  the  cafe  that  a  man  has  two  fons  by  two  viMh 
the  cldeft  of  which  receives  a  foreign  education,  and  furviv^ 
the  father  and  dies,  muft  the  brother  of  the  half  Mood  io« 
iierit  to  him  ?  The  law  fays  no  :  but  yet  tipoh  the  plaittdff^ 
conilruAion  he  muft,  if  tne  eldeft  fon  never  had  tny  tUnSi 
for  then  the  other  will  claim  immediately  from  the  nther> 

■  ■  # 

There  are  many  inftances  where  abfblut^  ^o'rds  In  a  ftatute 
jiave  received  a  qualified  conftrudlion.  The  ftatute  of  tFi/hi*  i\ 
fays  the  fine  ipfo  jure  ftt  nullus^  and  yet  2  Ift/f.  336*  it  is  Iteldtt^ 
t)e  a  difcontinuance,  for  which  before  the  |l  A  7.  ibfe  pUtf 

was  put  tQ  his  forniedon. 
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But  when  the  argument  that  the  profits  only  are  forfeitdi 
rcvails,  there  arifcs  a  fub-point,  who  (hall  have  the  profits  { 
fay  the  King  fliall  have  them^     i.  Becaufe  he  is  concerned  ia 
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Tee  the  law  executed.  2.  There  are  goods  in  die  cafe  as  well  as 
.ands,  and  who  can  have  them  but  the  King  ?  3.  This  is  an 
^ffenfe  of  a  public  nature,  centra  coromtm  et  dignitaUmfuasj  and 
that  makes  die  difference  between  the  cafe  of  JV^tkiward  v.  Fox^ 
and  the  cafe  of  tithes,  where  a  private  intereft  is  concerned. 
4*  Tbofe  will  be  like  dereliA  lands  which  go  to  the  crown  when 
Acre  can  be  no  owner  found. 

2.  I  came  in  die  fecond  {dace  to  confider  what  alterations  are 
aude  in  i  Jac^  by  the  ftatute  of  3  Car* 

One  great  end  and  view  of  this  ftatute  is  faid  tahe,  to  reach 
cftates  vefted  before  the  oflfenfe,  but  there  can  be  nothing  in  that, 
die  former  ftatute  taking  in  both  cafes,  for  the  words  have  and 
ii^^y  go  to  eftates  vefted,  and  it  is  abfurd  to  think  the  Parliament. 
iVDttld  truft  them  with  a  prefent  eftate,  who  were  unfit  to  take  a 
(ttture  one,  which  is  fufferin?  them  to  iight  in  armour.  The 
Cme  and  main  defign  of  this  Tatter  ftatute  was  to  lay  a  heavier 
jpuiiflimefit  on  the  parent  or  guardian  fending  the  youth  abroad). 

The  ftatute  3  Gi9.  prote<Sb  proteftant  purchafers  of  popii}i 
tbtes,  and  without  doubt  if  Charlts  had  fold  his  eftate  the  pur- 
chafer  would  have  been  fecure  againft  that  ftatute. 

3.  The  efte£l  of  the  common  recoveries  need  not  now  be 
eonfideped,  becaufe  having  the  eftate  in  him,  as  I  hold  he  had> 
dnt  Is  fufficient  to  exclude  the  reverfioner. 

4^  PhiEpj  who  claims  before  the  Duchefs,  is  ftill  alive  and 
keeps  «p  the  eftate-tail ;  fo  the  reverfioner  is  too  foon :  he  is 
iflue  ia  tail,  and  zformedon  muft  lay  that  there  is  none.  In  die 
cifc  oi  Pji  V.  Gprgfy  I  yufy  1709.  before  hord  Gnvper^  on  the 
II  ff  11  W.  3.  r.  4.  which  has  the  fame  difabling  words,  it 
was  bdd  that  notwithftanding  a  default  in  not  taking  the  oaths, 
jet  the  eftate  would  veft  in  the  party. 

Idiink  upon  the  whole,  the  leflbr  of  the  plaintiff  has  no  dde, 
and  confequently  die  judgment  of  C.  B.  ought  to  be  affirmed. 

Lord  Chief  Juftice  Pratt.  This  cafe  depends  upon  the  con- 
ftiudionofthe  ftatute  of  i  Jac.  i.  r.  4.  And  as  the  ofFenfe 
ftrikes  both  at  our  Civil  and  Religious  eftablifhment,  this  is  in 
every  refpeft  caufa  reUgtonis  et  reiptMtcae  ;  and  being  fo,  if  it  be 
capable  of  two  conftruflions,  we  ought  to  put  that  upon  it, 
Rfaich  will,  tend  the  moft  eiFcduaily  to  prevent  ths  mifchicf. 
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It  is  notorious  that  the  reformation,  which  was  begun  in  Hewr* 
the  eighth's  time,  was,  by  ^he  unwearied  diligence  of  the  prieflr 
andjefuits,  very  much  broke  in  upon  and  interrupted,  fo  that  5 
cannot  be  faid  to  have  been  compleat  till  the  reign   of  Quee-^ 
EUzabethy  who  had  many  and  great  ftruggles  with  tlie  papifts; 
The  firft  attempt  to  reftrain  them  witliin  due  bounds  was  bv 
very  gentle  and  cafy  methods,  but  it  was  foon  found  that  thete 
fignified  nothing ;  private  meetings  were  had  all  over  the  kingdom, 
to  inib-uiSt  and  confirm  people  in  the  principles  of  their  religion; 
and  therefore  it  was  found  neceflary,  by  a  fcverer  law,  to  mab 
it  high  treafon  for  any  one  to  reconcile  another  to  the  fee  of 
Rome :  but  even  a  little  experience  of  this  law  ihewed  it  to  be  an 
unequal  remedy,  and  therefore  the  next  ftep  was  to  baniih  thjB 
pricfts,  and  now  every  body  hoped  the  work  was  done. 

But  the  pricfts,  though  by  tliis  law  they  were  many  of  them 
obliged  to  leave  the  kingdom,  were  nevcrthelefs  ftill  as  a£Uvc^ 
in  finding  out  means  to  ruin  the  proteftant  religion;  and  for 
that  purpofe  erefled  feminaries  abroad  for  the  education  of  the 
EngUjh  youth  ;  and  to  put  a  ftop  to  this  mifchief,  the  ftatute  yit 
are  now  upon  was  made,  which  if  we  do  not  conftrue  it  in  a 
large  fenfe,  will  dwindle  into  no  r^piedy,  and  then  all  is  at  (c^ 
again. 
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The  claufe  on  which  the  queftion  arifes  is  this,  fpeakii^cf 
a  foreign  education,  it  enafts,  ''  That  every  fuch  perfon  (t> 
pafling  or  being  fent  beyond  the  feas  to  any  fuch  intentt 
fhall,  as  in  refpe£^  of  him  or  herfelf  only,  and  not  to  or  la 
^*  refpefl:  of  any  of  his  heirs  or  pofterity,  be  difabled  and 
^'  made  incapable  to  inherit,  purch^fe,  take,  have  pr  enjoy  u^ 
^  manors,  ^r." 

Now  cm  the  plaintifTs  Gde  they  fay,  the  ftatute  induces  ifi 
''fibfolute  difability  to  take  the  eftate.  The  defendants  (ayd^c 
eftate  vefts,  and  nothing  is  forfeited  but  the  perception  of  pro- 
fits. The  different  confequences  of  thefe  conftru^ions  arc  ob- 
vious, The  firft  overthrows  the  recovery,  and  the  life  rf 
Philips  and  bears  down  ^11  before  it.  The  other  oppofes  hd^ 
to  th^  plaintifTs  title,  and  vindicates  Uie  method  of  cutting  off 
the  reverfiop, 

And  upon  this  claufe  I  am  of  opinion,  that  the  latter  coih 
ilru(£Uon  is  not  proper,  no^  will  at  all  anfwer  the  end  of  the  fta- 
tute. 

I.  It  is  againft  the  words,  by  making  bini  capable,  who  the 

adt  faj  s  ihall  be  difabled, 
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2.  -By  diis  all  the  fignificant  words  of  the  ftatuteare  reje£lcd» 
or  there  will  be  no  need  of  the  words  inherit j  purchafe^  take^ 
>ecaufe  the  word  enjoy  alone  will  do  the  bufinefs  of  the  profits : 
End  it  is  inconfiftent  with  the  honour  and  wifdom  of  the  kr 
giflature  to  make  ufe  of  fuch  known  legal  expreflions,  when  at 
the  fame  time  they  are  to  have  no  influence  in  the  conftru<^on 
Df  the  flatute. 

3.  When  the  profits  only  are  defigned  to  be  forfeited,  the 
Parliament  fpeak  out,  as  in  the  3  Jac.  i.  r.  5.  in  relation  to 
cfienders  againft  that  law  :  and  there  likewife  they  take  care 
to  difpofe  oi  the  profits  during  the  difability,  which  proviiions 
.are  not  in  our  law>  and  therefore  it  is  not  to  be  imagined,  that 

the  fame  thing  was  intended  in  both.  And  furely,  if  at  the 
time  of  making  the  aft  of  3  Jac,  it  had  been  defigned  to  punjih 
Ike  oft'enQvir  againft  i  Jac,  in  the  fame  manner,  there  would 
"Inre  been  fome  declaration  or  other  to  that  purpofe. 

'  4«  The  forfeiture  of  the  profits  is  idle,  and  comes  to  no- 
'tting  ;  for  if  the  eftate  vefts,  the  party  may  alien,  fufFer  a  re- 
'Cbvery,  give  it  away,  or  fettle  it  in  other  hands  fecredy  for  his 
Vllm  benefit,  and  then  the  provifion  of  the  ftatute  will  be  in- 
cfltdual.  And  how  can  it  be  imagined,  the  Parliament  would 
k|i^y  fo  loofe  a  remedy  to  a  growing  mifchief  they  were  (b 
itaudi  alarmed  at  ? 

It  is  objeded,  that  this  is  a  qualified  difability.  As  to  that, 
t  diink  it  was  truly  faid,  that  the  latter  words  import  a  nega^ 
fire,  it  is  but  exprejjio  eorum  quae  tacite  infunt ;  the  import  of 
^pkich  is  only,  that  whatever  difficulty  could  regularly  arife  to 
Ac  heir  from  the  anceftor's  not  being  feifed,  that  fhall  be  no 
«bjeftion,  to  the  heir,  who  fhall  be  able  to  make  out  his  title 
ti^gh  one  that  was  never  feifed. 

Confidcr  the  method  of  debating  in  Parliament.  Somebody 
Bdjght  objeft,  that  poHibly  it  would  be  taken  to  the  prejudice 
rf  the  heir,  by  faying  the  anceftor  (hould  be  difabled ;  to  which 
it  might  be  anfwered,  that  though  it  was  not  neceflary  to  de- 
dare  the  contrary,  yet  for  the  fatisfaftion  of  ignorant  men 
there  could  be  no  harm  in  putting  in  fomething  to  that 
pupofe. 

• 

Lord  Delaware*^  cafe  is  ftrong  in  point,  for  if  that  abfolute 
difability  would  not  prevent  the  defcent,  there  is  no  colour  to 
ky  this  qualified  difability  fbfall. 

But  fay  they,  if  he  himfelf  is  abfolutely  difabled  to  purchafe, 
W^t  wiU  becon^e  of  tl)c  bcif  ?  A$  to  Uiat^  \  think  the  Parlia- 
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ment  defigned  he  fhould  not  ptirchafe  at  all,  for  it  fdlows  after) 
that  all  cftates,  terms,  ^c.  for  the  benefit  of  fuch  a  perfoti  Qnl 
be  void :  and  ate  not  thefe  to  be  taken  into  the  conftrudion 
of  the  fixture  ?  Shall  \vt  Tt]t&  all  this,  and  fay  it  fignifiei 
nothing  ? 

Well,  but  here  is  a  difability  to  take  perfonal  eftate  as  wdl 
as  real,  and  what  has  the  heir  to  do  widi  that  ?  why  nodiing 
at  all,  and  thofe  words  were  only  thrown  in  ex  ahtndanU^  for 
a  difability  to  take  perfonal  eftate  as  to  himfelf,  is  as  ftrong  is 
to  take  it  likcwife  againft  the  heir. 

The  heir  will  not  be  hurt  in  this  cafe,  becaufe  accon&ng  t» 
Shelley's  cafe  it  is  fufficient  if  the  anceftor  might  hare  been 
feifed. 

And  as  to  the  obje£tion  about  the  difficulty  of  being  rdkoni 
on  conformity,  I  diink  there  is  none  at  all ;  becaufo  I  boU^ 
that  he  is  not  to  be  reftored.  The  ftatute  does  not  ftjr  ih 
and  therefore  I  do  not  fee  how  we  are  warranted  to  give  hiQ 
his  eftate  a^ain.  No  one  will  conform  till  he  fuiFers»  nor  Aci 
neither  unlds  he  fees  he  is  like  to  fuffer  further.  But  cannot 
the  Parliament  reftore  him  by  fufficient  words?  Surely tbcj 
have  power  to  vary  the  law,  according  to  the  Princess  aSb 
which  reduces  this  part  of  the  cafe  to  this  dilemma.  Eilber 
he  was  or  was  not  defigned  to  be  reftored.  If  he  was,  it  nMJ 
eafily  be  done  by  force  of  the  ftatute :  if  he  was  aot,  then  ^ 
obje£Uon  of  difficulty  in  doing  it  is  vaniftied. 

It  is  objedled  that  the   remainder-man  cannot  enter,  liriflg 
Philips  who  is  iiTue  in  tail.     But  I  take  it,  a  difabled  {^onis 
to  be  looked  on  as  not  in  eji  ;  the  current  of  authorities  ii  h 
and  none  to  the  contrary,  but  that  if  the  party  caiuiot  takci 
the  eftate  muft  go  over.     If  the  eldcft  fon   dies  leaving  U^ 
wife  privement  enfeint  with  a  fon,  the  fecond  foA  enters,  but 
on  the  birth  of  the  other  the   eftate  is  brought  back :  and  b 
does  the  remainder-man  or  rcverfioner  where  the   ifliie  in  o9 
is  not  born  at  the  death  of  the  tenant  in  tail.     In  the  cafe  4/ 
a  foe-fimple  it  ftiall  efcheat,  and  be  divefted  out  of  the  had 
on  the  birth  of  a  pofthumous  heir.     If  it  was  the  cafe  of  * 
purchafe  it  would  go  over,  and  could  never  be  brought  backi 
as  on  a  limitation  to  the  heir  of  a  perfon  living  at  the  deter- 
mination of  the  particular  eftate,  for  he  who  takes  by  purchafe 
muft  be  in  eji  at  the  time  the  eftate  ought  to  veft.     fiut  it  is 
otherwife  in  the  cafe  of  a  dcfccnt,  for  there  he  does  not  dain 
any  new  eftate,  but  the  old  one,  which  his  anceftor  enjoyed  be- 
fore him, 

Suppofe  a  man  has  two  fons,  theeldeft  an  alien,  and  theodier 
a  denizen  ;  in  that  cafe  the  eftate  ftiall  go  to  the  youngeft,  be- 
caufe  the  other  is  diiabled,  and  fo  is  the  cafe  of  ColUngwood  yJPaa* 

In 
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k  die  cafe  of  an  atuihde):  it  (hall  cfcheat  jFbr  the  difabilky. 
Sr.  Lift.  13.  And  in  the  cafe  of  profef&on  it  goes  over  as  on  a 
latural  death.  2  Roll.  J&r.  i$Oy  415.  And  the  true  reafon  of 
rarmng  over  the  eftate  in  all  thefe  cafes  is,  to  prevent  the  free- 
idbrs  being  in  abeyance,  which  is  a  reafon  why  in  the  pre* 
ent  cafe  the  reverfioner  muft. enter,  elfe  there  can  be  no  good 
enant  to  Ac  praecipe^    which   the    law  requires    of   every 


It  b  faid  that  the  law  fufiefs  abeyances  in  fome  cafes,  as  in 
liat  of  a  parfon,  or  where  houfes  or  lands  are  annexed  to 
~      y  but  are  not  thofe  cafes  of  abfolute  neceffity? 


I  can  fee  no  reafon  why  in  this  cafe  the  eftate  cannot  be 
tougjit  back  as  eafily  as  in  the  inftances  I  have  before  put. 

My  brodier  F$rujcue  has  fo  fully  prefled  that  matter  about  the 
htote  of  I  ^ac.  being  in  force,  and  unimpeached  by. 3  Car.  that 
[(ball  not  need  to  go  over  it  again :  nor  do  I  find  my  brothers 
ilb  are  of  a  contrary  opinion  rely  much  upon  that. 

To  conclude  therefore,  I  am  of  opinion,  that  under  I  ^^r. 
Vke  oflender  takes  nothing;  which  conftru^on  obviates  the 
Ktovery,  and  the  life  of  Philips  and  removes  every  thing  diat 
liMs  in  the  way  of  the  Dutchefs :  and  die  judgment  below 
^di^agaittft  her,  I  conceive  it  is  erroneous,  and  ought  to  be 
ttverfed. 

But  the  court  being  divided,  you  are  now  to  confider  what  is 
wAer  to  be  done  in  Siis  caufe. 

Whereupon  the  counfel  for  the  defendant  in  etrof  propofed  What  it  to  be 
Htitt  it  might  be  adjourned  into  the  Exchequer  Chaihbtr  for  the  <*one  where  the 
tj^on  of  all  tihe  Judges  J  which  was  oppofed  by  the  counfel  dtvided^^*^ 
Sr  the  plaintiff,  who  faid  that  there  were  no  inftances  where  writ  of  error« 
tipon  a  divifion  in  that  court,  to  which  the  caufe  w^  adjourned 
Kr  writ  of  error,  there  have  been  eVcr  any  adjourMibnts  into 
tSe  Exchequer  Chamber :    and  the  reafon  of  that,   they  faid, 
iras  that  it  would  be  abfurd  to  afk  the  Judges  of  C  B»,  whether 
fecy  would  advife  this  court  to  reverfe  a  judgment  given  by 
diemfelves. 

.Then  the  counfel  for  the  plaihtifF,  Mr.  Solicitor  General, 
\Hx^  Reeve  and  Mr.  Strange^  being  afked  what  method  they  de- 
Sred  it  to  be  put  into ;  they  faid,  that  as  the  defendants  were  in  N.S,  Thltwn 
>oflcfEon  of  a  judgment  of  another  court,  they  could  not  con-  "^  T^V!!C 

,.  ■'I'-r  ri-  ^-"j  e  r>    n    Ttkenty  the  Other 

lend,  that  upon  a  divilion  of  this  court,  the  judgment  of  C  B.  counfel  not  be« 
Hlgtit  to  be  revcrfed.     But  what  they  infifted  upon  Was,  that  'mg  prepvciu 
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this  caufe  might  be  adjourned  into  Parliament,  that  their  Lorrf- 
fliips  might  receive  the  dire£lion  ofthat  great  court,  wfaatjudg-* 
ment  (hould  be  entered  in  this  caufe. 

That  caufes  of  a  civil  and  criminal  nature  have  been  origi- 
nally commenced  in  Parliament,  they  faid  was  a  feft  too  notori- 
ous to  be  denied ;  and  therefore  they,  forbore  troubling  the  .court 
with  any  inftances  of  that  nature,  but  would  proceed  to  Ihew, 
that  as  the  Parliament  had  taken  conufance  of  caufes  in  the  firft 
inftance,  fo  they  had  been  applied  to  for  their  dinedion :  najr 
they  had  interpofed  of  their  own  accord  in  cafes  where  inferior 
courts  had  been  divided,  or  thought  the  point  too  difficult  fat 
their  determination. 

Their  firft  citation  was  a  diSium  of  my  Lord  Nottingbanf%  in 
the  Duke  o^  Norfolk'^  cafe,  where  he  intimates,  that  there  may 
be  an  adjournment  propter  diffkultatem  out  of  a  court  of  law  into 
Parliament. 

BraSf.  lib*  i.  f,  2.  fpcakingof  the  ftabilityof  thej5ii^A)ftlairi| 
that  they  are  not  to  be  altered  but  by  Parliament,  has  dcfe 
words  :  ^  Si  autem  aliqua  nova  et  inc^nfueta  emerferintj  et  fm 
*^  frius  ujitata  nonfuerint  in  regno ^  ft  tamen  fimilia  evinerint^  /ff 
**  fimile  judicentury  cum  bona  fit  occajio  a  Jtmilibus  procidifi  d 
*^  ftmilia*  Si  autem  talia  nunquam  prius  evenerint^  it  ob/curum  d 
*•.  difficile  Jit  eorum  judicium^  tunc  ponantur  judicia  in  re^eSwi 
**  ufque  ad  magnam  curiam^  ubi  ibi  per  confenfum  curiae  term* 
*'  nentur. 


C€ 

€< 
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Regijl.  124.  b,  there  is  a  writ  in  thefe  words  :  "  ^iavihmtt 
quod  querela  pendens  inter  te  (one  of  the  parties  to  whom  it  i» 
directed)  ^/  C.  et  alios  de  quadam  tranJgrejUone  coram  tiMstt 
conciUo  nojiro  apud  Wejimonajlerium  difcutiatur  et  terminitiit} 

**  tibi  preciptmus  quodjis  coram  nobis  et  concilio  nojiro  apud  JVtfi' 

monajlcrium  ad  quindenamJanRi Michaelis  [quemdiempraefet9^* 

dedimus)  tunc  ibidem  ad  informandum  nos  et  concilium  ntJlrvB 

Juper  negotio  praedi^lo^  et  ad  faciendum  et  recipiendum  quid  ftf 

nos  et  concilium  nojirum  praedi£ium  fuper  di^o  negotio  con/iitrart 

'*  contigerit.'* 

i£.  3.  7.  ^.  after  ftating  the  cafe,  and  what  had  been&M 
upon  it,  the  book  goes  on  :  Et  puis  vient  breve  quod  Ji  difflctdtti 
aliqua  interftty  le- record  feit  maund  en  parlement,  et  adjumer  It^ 
parties  la  xv.  Paf  et  ditjfuit  al  f^icount  que  il  ujl  les  denicrs  a  moU 
le  jour.     Cotton's  Records  30. 

My  Lord  Coke  in  4  Injl.  68.  takes  notice,  that  at  common  law 
before  the  14  £.3.  delays  of  judgment  were  provided  agaitift 
in  five  mann^r^,  andone  of  the  inftances  he  is  pleafed  to  give  1^ 

by 
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le  King's  writ,  comprehending,  quod  ft  dtffctikas  aliqua  tn^ 
',  the  record  {hoiild  be  certified  into  Parliament,  arid  to  ad- 
n  the  parties  to  be  there  at  a  certain  day.  Si  abfcurum.et 
iU  Jit  judicium^  ponantur  judicia  in  rejpeclufn  ujque  magnam 
am.  And  of  this,  fays  he,  there  was  an  excellent  record 
he  Parliament  holden  at  IVefiminJier  the  Tuefday  after  tha 
nation  of  Thomas  a  Becket. 

The  laft  citation  was  the  cafe  of  Nevil  r.  Stroud  in  2  Sid. 
I.  which  begins  with  telling  us,  that  the  cafe  had  been 
in  argued  in  C  B,  and  by  them  delivered  into  Parliament, 
t)  took  order  therein.  Which  they  relied  on  as  a  ftronger 
5  than  the  prefent,  for  that  being  in  C,  B,  where  the  caufe  • 
pnaily  commenced,  it  was  a  cafe  within  the  fame  meafurc 
h  all  other  Exchequer  Chamber  cafes. 

Jut  if  the  court  was  not  inclined  to  proceed  in  that  extra- 
inary  manner,  then  they  faid,  that  rather  than  undergo  the 
ly  and  expence  of  an  argument  in  the  Exchequer  Cham- 
>  they  were  content  to  go  up  to  the  Houfe  of  Peers  under 
difadvamagc  of  the  judgment's  being  affirmed  in  this  court. 
1  if  (here  was  any  difficulty  with  the  court  as  to  affirming  a 
^ment  upon  a  divifion,  where  the  pany  confents,  they  put  it 
a  the  other  fide  to  Ihew  the  expediency  of  fuch  a  method. 

rhcn  the  counfel  for  the  defendants  being  called  upon,  they 
lared,  that  they  did  not  defire  to  have  the  judgment  af- 
acd.     Which  obliged  the  plaintifPs  counfel  to  go  and  argue 
an  affirmance. 

They  faid,  they  had  inquired  into  the  pracElice  of  the  Ex^ 
jquer  Chamber  ereded  by  the  ftatute  of  Eiiz,  for  correft- 
;  the  judgments  of  this  court,  where  upon  a  divifion  of  four 
1  four  the  judgment  is  affirmed,  as  was  done  in  the  great 
c  of  Deighton  v.  GreenviL 

They  Jikewife  relied  on  it  as  an  argument  for  affirmance. 
It  there  were  no  inftances  of  adjournments  into  the  Lxche- 
er  Chamber  upon  a  writ  of  error,  which  in  a  -reat  meafure 
ivcs  the  praftice  of  affirming  a  judgment  upon  a  divifion  ; 
::c  there  is  as  much  likelihood  of  a  divifion  upon  a  writ  of 
Or,  as  in  any  other  cafe,  where  caufes  have  been  fo  ad- 
rned. 

)0  is  the  prafticc  of  the  Houfe  of  Lords  :  and  though  that 
|r  be  faid  to  depend  on  their  pradticc  of  putting  the  qucftion 
f  to  rcvcrfc  ;  yet  :i.at  {hews  the  fenfe  of  that  houfe,  that 
bout  a  majority  *!>.:  r;,vcrfing,  the  judgment  ought  to  be 
lined. 

Many 
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M^y  judgments  they  faid  had  been  affirmed^  eyen  ^Ftoy 
the  whole  court  muft  have  been  of  opinipn,  that  the  jmlgf 
ment  was  erroneous  :  it  is  a  rule  that  the  party  fhall  not  al^ 
for  error  any  matter  that  is  for  his  advantage,  a$  too  Ipng  it 
eflpin^  or  the  granting  aid  where  it  ought  not,  and  yet&tii 
error  in  the  proceedings,  y  H.  6.  2i>  a.  And  the  comt  msS 
fee  and  adjudge  it  to  be  fo,  but  yet  becaufe  they  are  not  told 
of  it  by  a  proper  perfon,  the  juagmeht  (ball be  affirmed;  $ai 
what  is  that  but  to  affirm  an  erroneous  judgment  ?  And  vm/ 
inftances  of  this  nature  ^e  put  in  5  Co.  39*  t.  9pd  9  Oh 
Biichef'  cafe. 

If  the  defend^t  in  error  pleads  a  releafe ;  and  it  is  ftnod 
with  him  :  this  is  a  confe0ion  of  the  errors,  but  yet  in  J/Um 
Ent.  339.  the  entry  is,  that  the  judgment  be  affirmed. 


In  the  cafe  of  Jems  v.  White  on  a  trial  at  bar,  A£cb»\n,Gi9i 
B*  R»  the  queflion  was,  whether  the  coroner's  inqueft  oouii 
be  read,  in  a  fuit  between  party  and  party;  the  preient  Lori 
Chancellor  ^nd  Mr.  J.  Powys  were  of  opinion  it  might,  Ejn 
:^ld  Pn?^  Juftices  were  of  a  contrary  opinion;  but/^vifj* 
after  delivering  his  opinion,  did  fo  far  retrad,  as  to  codeiit  it 
{hould  be  read  in  that  cafe.  And  in  the  cafe  of  the  ooomp 
council-men  of  London^  the  prefent  Chancellor  did  confent  to 
4ifcha^  a  rule,  .that  the  parties  qaight  not  be  hiiiig  upfti' 
cv^r,  and  there  t^o  was  an  equal  divLTion  of  the  court;. 

But  if  the  party  was  not  intitled  to  demand  an  affirmance  il 
this  cafe,  yet  they  faid  it  might  be  done  upon  their  coo&oCy 
Kfittfinjus  tBllit  ^ronm^  and  op  injury  was  done  tjiem,  if  Aff 
latere  willing  it  ilM>uld  be  io» 

Upon  the  ^holc  therefore  they  fubmitted  it  to  die  coutf 
that  this  was  not  a  proper  cafe  fpr  the  Exchequer  Chamhtff  j 
that  it  might  go  by  adjournment  into  Parliament.  Or  if  dtft 
i^thod  w%^  thought  impradUcable,  then  they  were  wiUii^  t^ 
make  this  cafe  an  exception  out  of  the  general  xule,  quoijii* 
0um  r^4dimr  in  invituntj  by  their  cgnfeat  that  the  judgment 
given  k^w  ibould  be.  affirmed. 

Wboreupon  die.  court  took  tiaie  toconfider  of  it,  and  itf 
Michaelmas  term  following  Pratt  C.  J.  delivered  the  refokitioR 
of  the  court. 

■ 

.It  3V1S  .our  misfortune  the  laft  term  to  differ  in  opinioif,  and  I 
£n4  we  continue  tftili  under  that  difficulty ;  fo  that  now  we 
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e  to  confider,  ivhat  is  to  be  done  upon  this  dlvkion,  for  die 
ufe  muft  noti>e  huag  up  for  ever* 

Bj  liie  ftatute  14  £.  3.  it  is  provided,  th&t  whereas  caules 
ft  hecn  delajred  for  di&culty  ^lad  divifion  in  opinions^  there«> 
e  to  feffiedy  the  delays  occaConed  thereby,  there  ihall  ia 
sy  Pu-liament  be  chofen  a  prelate,  two  earls  and  two  barons^ 
o  hy  food  advice  of  others,  are  to  give  judgment  ^  or  if 
J  cannot  determine  it,  that  then  the  record  ihaU  be  brought 
D  Parliament,  who  (bail  make  a  final  accord,  and  the  Judeei 
bfe  wfaom  the  caufe  is  depending,  (ball  proceed  to  give 
gmeat  purfuant  to  their  diredions. 

But  we  can  find  no  footfteps  for  hundreds  of  years  of  any 
h  appointment  of  a  prelate,  two  earls,  and  two  barons, 
that  it  is  to  no  purpofc  to  think  of  putting  the  parties  into 
t  method.  But  into  fome  method  we  muft  put  them,  that 
se  be  not  a  defied  of  juftice. 

Vow  in  the  firft  place  we  are  all  of  opinion,  that  it  is  im- 
iper  to  adjourn  this  caufe  into  the  Exchequer  Chamber,  We 
ve  caafed  ftri^  iearch  to  be  made,  and  can  find  no  infiances 
adjoiimments  upon  writs  of  error  ;  nor  can  there  be  any  co- 
IC  for  fiich  a  practice,  it  being  abfurd  for  us  to  aik  the 
inions  of  Judges  who  have  before  given  judgment  in  the 
lie. 

• 

We  are  oiked  in  the  place  to  adjourn  this  caufe  into  Par- 
nient.  As  to  this  we  are  all  of  opinion,  that  we  have  no 
met  fo  to  do.     It  would  be  the  higheft  prefumption  in  us,  ^*  ■*'  ^5  ?^ 

1  ••11       rr  •      •  •     were  comucl  mmt 

our  own  accord  to  attempt  it,  without  the  King  s  writ,  the  DocImA, 
fiich  an  one  had  been  brought  us,  we  might  perhaps  have  gone  did  Bot  tbiak.k 
to  fodi  ah  expedient,  buc  the  parties  have  not  thought  fit  15^^^]^*^^?'' 
purchafe  fuch  an  one.  becauft  aU  that 

the  Lords  .coull 
KdoBC  Upon  it  would  be,  to  direC^the  Kmg*s  Bench  what  judgment  to  enter,  aAer  whichairrie 
irrar  would  lie  in  Parliament  in  the  common  form :  fo  we  chofe  rather  to  have  the  judgneat  «£• 
lediipon  us,  that  we  might  have  it  determined  at  once  in  the  Houfe  o(  Lords.     LiU.  £at«  514* 

But  then  .the  plaintiffs  in  error  move  us  for  an  affirmance  : 
to  that  you  fee  the  court  is  divided,  and  there  can  be  no  rule : 
t  in  this  cafe,  becaufe  the  party  againft  whom  it  is  to  be 
irmed,  is  dcfirous  and  willing  it  ihould  be  fo,  we  are  all  of 
Inion  that  upon  his  confent  the  judgment  of  the  Common 
as  may  be  affirmed. 

But  left  this  be  brought  in  future  ages  as  a  precedent  of  an 
nuance  upon  a  divifioii,  we  dire£V  the  ^Bcer  to  make  the 

nde 
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rule  fpecial  in  this  cafe,  on  recital  of  the  difference  in  opinidff 
amongft  the  Judges,  and  the  confent  of  the  party. 

Whereupon  I  moved  on  behalf  of  the  Duchefs,  that  in  regard 

this  was  not  an  affirmance  upon  the  merits,  the  court  wouU 

I  give  fome  dire£lions  as  to  the  cods.     But  they  refiifed  to  do 

any  thing  in  that,  and  faid,  it  muft  take  the  common  couric  of 

an  affirmance.     But  the  defendants  in  error  were  aA^d  to  tab 

any  cofts,  whereupon  the  judgment  of  affirmance  was  entered 

up  in  common  form  but  without  cofts.     And  upon  a  confiit 

tation  we  were  all  of  opinion,  that  it  (hould  not  be  a  fpeciil 

entry  according  to  the  rule,  becaufe  then  we  fhould  lie  opea 

to  an  objc£^ion  in  the  Houfe  of  Lords,  that  we  were  ftriviflg 

to  reverfe  a  judgment,  which  by  the  record  appeared  to  ban 

been  affirmed  by  our  confent. 

I 

^f^'  ^h**  Afterwards,  the  23d,  24th,  and  25th  of  February  1700,  this 
irguedTat'the^*  ^^^f^  was  heard  in  the  Houfe  of  Lords,  where  all  the  Judgel 
bar,  in  the  court  were  Ordered  to  attend,  and  give  their  opinions:  the  CUef 
cfCommon  Pleas,  j^f^l^Q  ^nd  Fortefcue  were  for  reverfmg,  and  the  other  te% 
term,  ii*jinn.  who  would  not  fay  that  the  recoveries  were  good,  were  ncier* 
by  ferjeant  thelcfs  of  Opinion,  that  the  Duchefs  could  not  enter  during  (k 
^aindA'***  ^'^^  of  Philip.  And  the  houfe  thinking  that  to  beamalcriil 
ferjeantP^w/jr,  objeftion,  affirmed  the  judgments  given  in  the  courts  bdor. 
for  the  defend-  Square  tamerij  for  that  feems  to  be  the  weakeft  point  in  ik 

aaeiff^l  ter^'  ^^"'^ »  ^^  ^^^  ^^  *^  poffible  to  diftinguifli  between  the  weo* 
following,  by  veries  and  the  life  of  Philip  I  cannot  conceive,  for  if  PkS^ 
ferjeant  Pr«//,  mav  take,  then  muft  Charles  have  the  fame  capacity  of  taJdags 
»nd*f«3^a5t^*  '  ^^^  0"  ^^^  Other  hand,  if  Charles  could  not  take,  fo  as  to  ciaUl 
Seibyy  for  the    him  to  fufFer  the  recoveries,  then  the  fame  obje<^on  will  gi 

term  following, 

by  Sir  Thomas  Powys  for  the  plaintiff,  and  ferjeant  Cbejbyre,  for  the  defendants.  The  aiguatatiw 
ferjeant  Hooper  and  ferjeant  Pratt  for  the  plaintiff*,  and  of  ferjeant  Pcngelly  and  ferjeant  SiUjf^ 
the  defendants,  were  never  publiihed  till  the  fecond  edition  of  1 1  Modem,  in  the  fupplement  to  wdk 
the  fubflance  of  them  may  be  read,  in  p.  355.  The  lail  argument  of  this  cafe  in  the  courfe  of  Ccaw* 
Pleasy  by  Sir  Tbomai  Powys  for  the  plaintiff,  and  ferjeant  Chejhyre  for  the  defendants,  is  in  10  Mod.  Ill* 
Suffice  it  to  fay,  that,  upon  thefe  fever al  arguments,  the  court  of  Common  Pleas  vrere  unaninioai  ■ 
opinion  for  the  defendants,  and  gave  judgment  accordingly;  upon  this  judgment  a  writ  of  error  was  bftw^ 
into  the  court  of  Kings  Beiub,  where  the  judges  were  divided  in  opinion  ;  and  from  thence  itvtf 
adjourned  to  the  Houfe  of  Lords  who  afRrmed  the  judgment  of  the  court  ofComrnim  Pleat.  Tbeopiai<* 
of  the  court  of  Common  Pleasy  and  the  fubfequent  arguments,  with  the  opinions  of  the  judges,  10  die 
court  of  King* »  Bench,  are  thofe  reported  above.  See  alfo  16  Mod.  356,  406.  And  for  lilt  pi** 
ceedings  in  the  Houl'e  of  Lords,  fee  2  BroMmi.  Pari.  Caf.  203.    See  ii  Mod.  377* 

Anonymous  in  C.  B. 

Feigning  bail,    /  |  ^  W  O  people  put  in  bail  in  feigned  names,  and  beciufe 

pmory.^**'  A     there  were  no  fuch  perfons,  they  could  not  be  profecuted  1 

for  pcrfonating  bail  on  the  ftatute   21  Jac.  i.  c.  26.     So  the   | 

court  ordered  them  and  the  attorney  to  be  fet  in  the  pillory,   ' 

which  was  done  accordingly. 

Dominus 
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>ointnus  Rex  verjus  Major^  ct  Alderman'  Civit'  Carliol* 

^PON  return  to  a  mandamus  to  reftore  one  Pouher  to  the  Wliere  particu* 
-  office  of  capital  citizen  of  Carlifle^  the  cafe  was  thus  :  i^^d  b"  fciea 

number,  they 

be  corporation  cpnflfts  of  a  mzjox^  aldermen,  bailiffs,  and  cannot  feparacc 
al  Citizens,  who  together  make  a  common  council,  and  !^^^^^  ^^  * 
the  power  of  eledion  of  capital  citizens :    the  power  of  mont  of  the 
ion  is  in  the  mayor  and  aldermen  only,  or  the  major  part  of  ^^^i^  body» 
I :  then  the  return  fcts  forth,  that  fuch  a  day  the  common  ^  U^'a^i^u.^ 
cil  was  aflembled,  and  Peuher  being  fummoned  did  notap«-  Ur  fummoni  for 
and  thereupon  the  mayor  and  aliirmenfic  ut  pratftrtur  ajfem^  ^^^^  purpofe. 
Oiade  an  ^der  for  his  amotion  (for  a  caufe  allowed  to  be 

■) 

mthrkf.  There  ought  according  toBefs  cafe,  11  Co.  99.  to 
fiwfnons  to  appear  at  fuch  an  aflembly  as  has  the  power  of 
ioily;  which  is  wanting  in  this  cafe.     The  fummons  was  not 
set  and  execute  the  power  as  mayor  and  aldermen,  but  to 
RPith  others  in  execution  of  other  powers,  which  they  had 
common  council :    and  when  they  meet  in  that  capacity, 
are  to  be  conftdered  as  diftin^l  perfons  from  thofe  who  up« 
dMnr  occafions  meet  as  the  court  of  mayor  and  aldermen 
They  cannot,  when  they  come  together  upon  a  fum- 
I  to  meet  only  as  a  common  council,  divide,  and  execute 
powers.     Sush  clandeftine  proceedings  are  never  to  be  al-> 
(  for  at  this  rate  any  man  may  be  tricked  out  of  his  free- 
When  an  alderman  is  fummoned  to  the  common  council, 
\y  think  there  are  only  a^  of  courfe  to  be  done,  and  fo  ab- 
himfelf ;  when  he  would  not  have  failed  being  there,  had, 
prehended  an  aft  of  fo  great  confequence  was  to  be  done  as 
epriTing  a  man  of  his  freehold  :  nay  by  this  means  a  few 
fo  contrive  it,  as  to  fall  upon  this  bufmefs  at  a  time  when 
5nd  others  who  would  oppofe  fuch  arbitrary  proceedings 
le  out  of  the  way.     There  ought  to  have  been  notice  of  a 
1  meeting,  in  order  to  do  this  a&.     Dav.  48.  a.  3  Buift. 
I  jRsll,  Rep.  409. 

rtli  contra.  There  could  be  no  fpecial  fummons  for  this 
fe ;  becaufe  till  the  aiTembly  was  met,  it  could  not  be 
n  whether  Pouher  would  appear  or  not.  As  to  the  cafe  in 
that  did  not  appear  to  be  a  corporate  aflemhly ;  and  Holt 
Juftice  faid  of  it,  that  it  might  only  be  a  meeting  in  theijr 
tl  capacity,  to  feaft  or  the  like.  But  this  appears  to  be  a 
rate  alFcmbly:  they  are  aflembled  in  conofmon  council*. 
L.  I.  C  c  And 
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And  whtyi  they  were  together,  why  might  they  not  execute  the 
power  they  had,  without  the  formal  difiolutioa  of  that  aflemUf 
and  calling  a  new  one  ? 

Chief  Juftice.  The  powers  of  the  common  council,  and  tf 
the  mayor  and  aldermen,  are  diftind :  the  common  councilofl 
do  no  a£b,  unlefs  aiTembled  in  that  capacity :  neither  can  the 
mayor  and  aldermen,  unlefs  they  met  only  as  fuch,  upon  a'fe- 
gular  fummons  for  that  purpofe  :  as  they  hsfddiftind  atrth<irMO|| 
diey  muftbe  fummoned  in  their  diftinfi;  capacities :  hete  was  flit 
fummons  to  meet  as  mayor  and  aldermen  only,  the  confequenee 
of  which  is,  that  the  a£b  done  by  them  in  that  diftinft'  capidff 
are  void.  Condder  how  the  cafe  ftands:  an  sUdenhan  whien  h^ 
receives  a  fummons  to  appear  at  the  common  coufidl,  tonfidUt 
with  himfelf,  that  they  area  great  many  of  them^  ^XiA-^pt^hlAf 
his  Angle  voice  will  not  be  wanted,  and  therefore  he  fiajl  at 
home :  but  when  he  is  fummoned  to  meet  with  the  mayor  and 
other  aldermen  only,  then,  fa3rs  he,  there  are  but  tWtl^e\^ui 
in  all,  and  therefore  my  voice  and  advice  (which  the  odMi^hiltf 
a  right'  to)  may  go  a  great  way:  befides,  the  powerft  ledgMttf 
US'  as  a  court  of  mayor  and  aldermen  are  of  an  higher  naturcTlM 
our  other  powers ;  and  therefore  upon  both  accounts  itttf  (iW 
fence  may  be  ncce/Tary,  and  I  will  be  fure  to  be  there.  Al  tiH 
is  natural  enough,  and  is  it  then  reafonable  die  others  fluWit 
proceed  to  zSt  as  mayor  and  aldermen  only,  when  tfaey  coMtlP 
gether  in  common  council  ?  What  a  confufion  would  this  niikf 
in  the  city  of  London^  if,  when  the  whole  body  is  got  togdhoi 
they  (houid  all  of  a  fudden  draw  off  into  different  paitieSi  Ittl 
execute  their  diftind  powers  ?  It  weighs  nothing  with  me,  that 
the  caufe  of  removal  happened  filing  that  afiembly,  for  tiKf 
ought  to  have  broke  up,  and  fummoned  him  again  to  appear  k^ 
lore  them  in  their  diftind  capacity. 

Powys  Juftice  accord,  as  to  the  main>.  but  doubted^  bectvAf 
the  ofienfe  arofe  fitting  that  aHembly. 

Eyre  Juftice»  The  fummons  ought  to  have  been  of  fadi  it 
aflembly  only  as  has  power  to  remove,  elfe  it  may  be  liaUe  I* 
the  inconvenience  of  furprize  :  not  that  a  fummons  to  meet  lal 
do  any  particular  aft  is  neceffary,  for  that  would  be  endleis,  but 
only  to  meet  in  their  diftin£t  capacity.  Incidental  powers  are  b 
the  whole  body  only,  but  yet  conftant  experience  (and  to  % 
Baggh  cafe)  tells  us,  that  if  any  feleft  power  (which  if  not  afc 
mativcly  given  would  be  incident  of  courfe)  is  vefted  in  a  (deft 
numbec ;  that  is  exclufive  of  the  other  part  of  the  corporadoiu 
A  power  of  making  by-laws  is  incident  to  every  corp«ratioii| 
but  yet  in  many  they  are  made  by  a  &le&  number.. 


Ftrt^i 


C9t 
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riifciu  Juftice.  Being  fummoned  to  appear  at  the  common 
:il,  which  includes  the  mayor  and  aldermen,  he  was  con«- 
idy  fummoned  to  appear  before  the  mayor  and  aldermen, 
hole  including  every  part ;  and  upon  this  foundation  it 
€0  mt  that  the  removal  is  well  enough. 

erwards  it  was  fpoken  to  by  the  Solicitor  General  and 
VilUsy  who  cited  Braithwaiu's  cafe,  i  f^^nt,  19.  2  Keb. 
where  the  power  of  removing  a  common  council-man 
ddlged  in  the  mayor,  and  fuch  burgeiies  as  had  been 
"8 1  and  then  the  return  fets  out,  that  a  common  council 
lied  fuch  a  day,  and  Braithwaite  being  fummoned  did  not 
'9  whereupon  he  was  the  fame  day  amoved  by  die  mayor 
urgei^,  as  the  charter  diredls, 

this  cafe  it  was  anfwered  by  the  Solicitor,  That  this  ex- 
d  did  not  appear  to  have  been  taken  in  that  cafe,  nor  did 
aur  by  the  report,  that  the  removal  was  whilft  diey  were 
led  as  a  common  council,  but  only  that  it  was  upon  the 
ay,  which  might  be  upon  another  fummons  to  meet  in 
iftinfl'  capacity.  That  it  was  a  ftrange  cafe,  wherein  the 
( aflfcrted  the  power  of  the  King  and  Council  to  disfiran- 
Aembers  of  corporations  by  their  order,  and  even  to  pull 
the  walls  of  a  town ;  fo  it  might  be  they  went  upon  fuch 
er,  and  every  body  knows  matters  of  prerogative  went 
gh  at  that  time :  he  fald  no  record  of  that  cafe  was  to  be 
Et  per  C.  J,  I  am  very  glad  of  it ;  I  can  have  no  re- 
%  any  opinion  that  was  given,  when  Judges  were  worked 
b  extravagant  a  pitch,  as  to  aflert  fuch  dodbine, 

wmatur.  And  the  laft  day  of  the  term  the  Chief  Juftice 
!d  the  opinion  of  the  court,  that  the  removal  in  this  cafe 
t  regular,  for  there  fhould  have  been  a  fummons  for  the 
md  aldermen  to  meet  in  their  diftinft  capacity. 

mptory  mandamus  agard. 


le  verfus  Lord  Cornwallis.     Pafch.  5  Geo.  rot.  309.. 

error  e  C.  B.  the  writ  of  inquiry  appeared  to  be  executed  A  writ  of  in- 
n  the  15th  of  June^  which  upon  looking  into  the  alma-  ^^O* cannot  b« 
peared  to  be  Sunday^  and  it  was  objefted  by  ftfevij  that  Sum/ajy  An/tln 
aade  void  by  the  20  Car.  2.  f.  7.  court  is  kouni 

'  to  look  into  t|i« 

ilmanivk. 
Fortf  fw.  Rep. 
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Strange  contra.  This  objedion  muft  take  its  rife  from 
daufe  or  other  in  that  ftatute,  for  it  cannot  be  pretcnde 
the  execution  of  this  writ  was  void  before.  At  conuno 
things  of  a  much  higher  nature  than  this  might  have  been 
on  a  Sunday.  Before  the  ftatute  of  5  Ann.  c.  9.  a  man 
have  been  taken  on  an  efcape  warrant.  Salk.  626*  And 
now  procefs  of  ecclefiaftical  courts,  as  citations  and  the 
may  be  affixed  on  a  church  door,  which  is  a  fervice  of 
citations.  Ibid.  625.  A  fair  might  be  kept  on  a  Sunday. 
Jac.  485.  And  the  hundred  was  liable  for  a  robberj. 
queftion  therefore  is,  whether  there  be  any  words  in  the  1 
to  reach  this  cafe,  and  I  take  it,  the  execution  of  a  writ  \ 
quirv  is  not  fuch  an  ad,  as  is,  or  was  defiened  to  be  mad 
by  that  ftatute.  The  words  are,  <<  Provided  alfo,  that  n 
(on  or  perfons  on  the  Lord's  izjjhalljerve  or  execute  m 
procefs,  i^c.  but  that  the  fervice  of  every  fuch  writ  U 
^  void  to  all  intents  and  purpofes  whatfoever-;  and  die  j 
*'  or  perfons  fo  ferving  or  executing  the  lame  (hall  be  as  lb 
^^  the  fuit  of  the  party  grieved,  as  if  he  had  done  the  (ame 
**  out  any  writ." 

Now  it  is  obfervable,  that  there  is  a  very  materFal  va 
in  the  penning  of  the  latter  part  of  this  claufe  from  the  ft 
for  though  it  at  firft  prohibits  the  ferving  or  executing  an 
upon  a  Sunday^  yet  when  it  come$  to  limit  what  efle^ 
proceedings  ihall  have,  it  only  makes  the  fervice  of  fuch 
void  ;  but  does  not  extend  to  annul  the  execution  of  fuct 
which  are  not  to  be  ferved  upon  the  party ;  and  by  the 
part,  which  gives  remedy  to  the  party  grieved^  that  word 
is  explained,  to  extend  only  to  procefs  which  is  to  be  iervet 
the  body  or  goods  of  a  man :  now  the  nature  of  eitecutinf 
of  inquiry  is  not  by  any  fummons  to  the  party,  but  only 
vate  execution  of  a  power  given  to  the  (heriiF,  which  is 
jury  to  the  party :  he  is  not  grieved  by  the  execution  < 
writ  on  a  Sunday^  any  more  than  if  it  were  any  other  day 
ilatute  only  makes  the  fervice  of  writs  void,  but  this  inqu 
by  no  means  be  called  a  fervice  of  any  writ,  and  therefon 
made  void  by  the  ftatute.  And  it  will  be  no  anfwer 
that  by  ufmg  the  word  jirve  or  execute  both  in  the  fornu 
it  is  manifeft  the  Parliament  intended  to  take  in  one  cafe 
as  the  other,  for  this  being  a  ftatute  made  in  reftridion 
common  law,  it  is  to  be  conftrued  ftri£tiy>  and  not  to  b< 
by  equity. 

But  if  the  ftatute  ftiotild  be  thotight  to  extend  to  thisc 
1  apprehend  the  court  is  confined  to  judge  only  upon  the 
and  cannot  take  notice  that  the  1 5th  of  June  was  a  Sunday 
It  had  been  fpecially  aifigaed  for* error;    and  that  th 
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not  pTty  in  aid  of  the  almanack,  in  order  to  reverie  a  Judg- 
it.  In  I  RoL  Ahr,  524.  6\  3.  it  is  held,  that  if  one  of  the 
dbmationson  a  fine  be  the  7th  oVJune^  which  is  a  Sunday^ 
iinlefs  it  appears  on  the  record  to  be  Sunday^  the  court  wiil 
take  notice  of  it,  without  exprefs  averment.  And  accord- 
Y  the  conftant  courfe  has  been  to  aflign  that  matter  for 
r.  So  I  Sid,  300.  If  a  writ  be  returnable  at  a  general  re- 
if  Ac  court  is  not  obliged  to  take  notice  what  day  of  the 
idl  it  is.  '  G'^,  Car.  53.  Morris  v.  Fletcher.  There  the 
:  was  returnable  die  lunae  prox*  poji  quinden*  HiL  and  cxecut- 
lyth  of  January ;  and  the  court  would  not  go  out  of  the 
irdy  to  inform  themfelves  that  the  27th  oi  January  was  after 
return  .of  the  writ:  fo  is  9  Co.  66-  Ahckafifs  cafe,  i  Roll. 
*  5^5*  P^'  '4'  ^y  ^^^  ftatute  of  31  E.  3.  the  {hcrtiPs  turn  is 
inrcd  to  be  held  infra  menjem  pojlfejlum  Pafchae  ;  the  defend- 

juftified  for  an  amerciament  at  a  court  held  i8th  oi  April. 
1  diough  in  h&,  that  was  within  a  month  after  Eajler^  yet 

court  refufed  to  look  into  the  almanacks  and  fet  it  right ; 
I  then  a  fortiori  you  will  not  do  it  in  this  cafe,  where  inflead 
iipporting  the  judgment  the  confequence  will  be  to  overthrow 

And  if  the  proclamation  on  a  fine  (which  is  the  a£l  of  the 
trt)  (hall  not  be  fet  afide  without  a  fpecial  aflignment,  furely 
\  execution  of  a  writ  of  inquiry,  which  is  but  a  minifterisLl 

I  an  aft  done  out  of  court,  (hall  not  \  according  to  the  dif- 
ftion  taken  in  MackaHf%  cafe,  where  it  was  held,  that  tho* ' 
icial  a£b  done  upon  a  Sunday  are  void,  yet  miniflerial  ads 
.not. 

fio^Vi  replied.  The  intent  of  the  ftatute  was  to  prevent  all 
ly  which  are  proceedings  in  a  caufe,  from  being  done  on  a 
Mb/.  Thit  words  ferve  and  execute  are  fynonymous,  fo  that 
rice  in  the  latter  part  includes  execution  alfo. 

[  a%ree  the  cafes  are  as  cited,  but  they  have  been  denied  of 
:  yesrs,  for  now  the  calendar  is  looked  upon  as  part  of  the 
r  of  the  land.     Salk.  626. 

C.  J.  By  dropping  the  word  execute  it  fliould  feem  as  if  no 
ceft  vras  made  void  but  fuch  as  is  to  be  ferved  upon  the 
ty :  to  affirm  a  judgment  we  will  look  into  the  almanack, 

I I  think  we  are  not  bound  to  do  it  to  rcverfe  one. 

dt^oumatur.  And  at  another  day  all  the  court  were  of  opi- 
m,  that  the  execution  of  the  writ  on  a  Sunday  was  void,  and 
It  they  were  bound  to  take  notice  of  it,  without  being  fpc- 
Uy  aiOigned  for  error  ;  and  accoiUingly  would  have  reverted 
!  judgment,  but  the  counfel  defiring  to  have  time  to  apply 
C.  B.  it  went  over,  and  afterwards  the  Common  Picas  was 
ilied  to,  and  rcfufcd  to  amend,  and  I  never  heard  any  more 
it. 

C  c  3  Michaelmas 
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5/r  John  Pratt,  Kat,  Lord  Chief  Jupce. 

Sir  Littleton  Powys,  Knt.        "1 

Sir  Robert  Eyre,  Knt.  >yHfi*^' 

Sir  John  Fortefcue  Aland,  Knt.  J 

Sir  Robert  Raymond,  Knt,  yittorti^  Gaun 

Sir  Philip  Yorke,  Knt»  Solicitor  General. 


t9* 


Gardner  verfus  Claxton. 

J^^JJI^rb'n-  C  ^^  ^^^  ^  moved  to  fet  afide  an  execution  taken  A 
plctdTtoTdic  ^  ^^  a  judgment  in  2i  fcire  facias  quart  txecutio  n$nj  bee 
jcire  faciasy  they  had  afligned  their  errors  before :  and  cited  HhA 

t^^yxiyon\rxt  ^^^^^^  *"  ^^^^  ^°"'*^»  "^^^^^  ^  ^^^'  "^^^^^  Parker  C,J.  W 

Kocs  «g«inft  down  as  a  rule,  that  if  the  plaititiiF  in  error  cooiet  in  at 

him,  but  the  time  before  execution,  and  affigns  errors,  proceedipgt  wA 

Siu*  weed.  ^^  ftaycd  on  the  fcire  facias,  becaufc  they  have  had  &e  eft 

'  it  in  bringing  the  party  into  court. 

Upon  thi«  It  was  referred  to  the  mafter,  and  upon  motio 
his  report  R^evi  contra  agreed  the  cafe  of  Heath  v.  Sir 
cited,  but  that  it  was  only  an  extrajudicial  opinion,  and  ai 
the  delay  that  would  foilow,^f  the  plaintiff  in  error  be  at  li 
to  fpin  out  the  fcire  facias  to  the  laftt 
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TheMafter  reported  an  old  rule  of  court,  that  if  the  party 
|)kads  to  the  fare  facias^  and  it  goes  againft  him ;  execution 
tuiy  be  fued  out,  but  that  the  writ  of  error  (hall  go  on  not- 
withftanding.  Whereupon  the  court  in  confideraiion  of  the 
delay  eftabliihed  it  as  a  (landing  rule  for  the  future,  that  if  upon 
the  return  of  ^efcire  facias  the  plaintiff  affigns  his  errors,  then 
all  farther  proceedings  fhall  be  ftayed  upon  it  >  but  where  he 
chufes  to  fhind  out  upon  pleadings  to  the  fcire  facias^  execution 
ihall  go  if  it  be  adjudged  againft  him. 


B 


.    The  cafe  of  Mayo  and  Parfons. 

Y  the  ftatutc   12  An.  ff.  1.  c.  2.  It  is  provided.  That  if  What  aas  of 
aay  malt  happens  to  be  burnt  after  the  duty  paid,  the  pro-  Je^ovabU*by* 
frietor  may  apply  to  the  next  quarter-feffions,  who  are  to  ad-  nrthrar'h  and 
juft  the  quantum^  and  give  him  a  certificate,  which  intiiles  him  ^^'^  ^^' 
to  receive  back  the  duty.     Mayo  and  Parfons  were  two  brew-  " j, 
and  had  a  great  quantity  of  malt  that  had  paid  duty  burnt 
the  late  lire  at  fVapping ;  but  the  fcfTions  being  then  very 
,  they  coidd  not  remove  the  rubbifh  fo  as  to  make  an  efti- 
nuue  of  their  lofs  before  the  feffions  was  over.     The  following 
lefiont  they  made  their  application,  where  the  quantum  of  the 
ko6  was  adjufted ;  but  then  the  entry  of  the  a£l:  of  feflions  goes 
On,  that  the  juftices  being  of  opiniox^  that  thejurifdidion  was 
given  only  to  the  next  quarter-feffions  after  the  fire,  and  there 
baving  one  quarter-feflions  intervened,  therefore  they  for  that 
rvafon  deny  the  certificate. 

^rjeant  Damall  moved  for  a  certiorari  to  remove  thefe  pro- 
ceedings, and  cited  the  cafe  of  Limchoufe^  where  an  entry  of  a 
refufid  to  proceed  on  an  appeal  upon  pretence  of  its  being  too 
life  was  brought  up  and  uuafhed.     But  Mr.  Attorney  General 
Slewing  caufe  againft  the  certiorari  obje£i;ed,  that  this  was  no 
order  of  feffions,  and  a  certiorari  goes  only  to  fetch  up  their 
Mfders :  and  of  this  opinion  was  the  cottrt,  and  denied  the  cer^ 
tkrarii    and  Eyre],    remembered  the  cafe  of  the  Bifhop  of  W.R«ym.539. 
A.  DavU'Sy  where  an  entry  that  he  had  prayed  a  prohibition 
finr  fuch  and  fuch  reafons,  et  ei  non  conceditur^  was  held  to  be  Denial  of  a  pro* 
no  judgment,  fo  as  to  be  looked  into  and  correflcd  upon  a  jJJagtnjrntouUf 
writ  of  error.  '  ccarc. 


C  c  4  Bayly 
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Bayly  vetfus  Boorne. 


Of  the  power    rT^  HE  defendant  in  the  beginning  of  the  long  vacati'< 
of  a  Judge  of      J^     arrefted  by  proceft  out  of  the  fherif{s  court,  am 

cottrt"o^r*th8    ^^'»  *"^  ^^  ^^"^  °f  ^  P'^*  iudgmcnt  was  figned.     Anc 

proceedings  be.  feveral  motions  in  the  court  below  to  fet  it  ^de,  the  p 

fcre  him.  moved  here  for  a  mandamus^  to  compel  the  Judge  to  give 

s  Bac.  Abr.      iH^^t  final  upon  the  inquiry ;  and  a  rule  being  made  t( 

536.  caufe,  the  defendant  produced  an  affidavit  that  he  was  a 

m'qIs.*^^^  unacquainted  with  the  methods  of  legal  proceedings,  an 

^*  foon  after  the  arreft  he  applied  himfelf  to  Mr.  Benmty  \ 

tleman  of  the  bar,  who  (taking  it  to  be  an  arreft  out  of 

pcrior  court^  told  him  the  procefs  could  not  be  returnal 

the  next  term,  againft  which  he  muft  employ  an  atton 

put  in  bail,  and  receive  a  declaration :  under  which  ad? 

acquiefced,  and  heard  nothing  further  of  the  caufe,  till  \ 

before  the  term,  that  notice  was  given  of  the  executioc 

•  writ  of  inquiry :  and  therefore,  this  being  a  plain  furprii 

hoped    the  court  would   not*  order  the  Judge  below  to 

judgment,  but  let  him  in  to  try  the  merits  of  the  caufe, 

his  propofal  to  bring  the  money  recovered  (which  was 

(iderable)  into  court.    I'o  this  it  was  anfwered  by  the  plai; 

counfel,  that  there  appeared  no  irregularity  on  their  part 

upon  this  the  queftion  arofe  as  to  what  power  the  Jwi 

an  inferior  court  had  in^afes  of  this  nature. 

And  as  to  that  the  ^ole  court  agreed,  that  die  Judj 
an  inferior  court  could  not  grant  a  new  trial,  or  (et  af 
verdi^,  for  this  is  a  power  that  even  in  fuperior  courts  ii 
of  any  great  ftanding,  the  firft  inftance  of  any  new  trial  I 
in  Stilts  \  and  bcAde^,  the  cafe  of  an  inferior  court  hac 
fame  obje£lion  to  it  as  there  is  to  granting  a  new  trial  ai 
trial  at  bar,  viz.  becaufe  it  will  be  tried  the  iecond  time 
ibre  the  fame  jMdge. 

But  they  all  held  clearly,  diat  for  matters  of  irregula 
•  M  \^.  TW*  where  the  proceedings  were  contrary  to  the  pnuStice  and  i 

mt!ltt  biTcSn.  ?f  *^  ^^""^^  ^^  J"°8«  ^^  ***  inferior  court  might  fct  af 
ieflion  or  de.  judgment  \  but  whether  he  fhould  be  allowed  to  extrtifc 
Ittdi^iM*'  "^'^  difcretion,  in  fctting  afidc  ♦judgments,  where  the  plaintiff 
^^S^x*f^\t  regular,  was  a  qucftion  they  faid  dcferved  confideration^ 

was   a|recd, 

fpurt  iV^fet"""^  But  thev  waived  the  difcuffion  of  that  point,  by  faying  t 
^de  tTelc^ia  ^^s  ^  middle  way  in  the  cafe,  which  was  to  inquire  into 
of  a  jury."  See  furprize ;  and  intimated  to  the  Judge,  that  the  refiifal  of 
S^JW^i^'w^r'  P**^^^*ff  ^^  ^y  *^  merits,  upon  having  the  money  bro 
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into  court)  was  fome  evidence  of  fiaud :  and  therefore  diej 
^ave  leare  to  the  Judge  to  examine,  whether  there  was  any 
naud  or  furprize,  and  to  fet  aiide  the  judgment  if  he  found 


Upon  Inquiry  below,  the  oflScers  fwore,  that  when  they  ar« 
the  defendant  he  afked  them  by  what  procefs,  ana  they 
txM  him  it  was  an  adion  in  the  fheriiF's  court. 

Tlus  having  deftroyed  the  pretence  of  furprize,  the  Judge 
IkIow  refufed  to  fet  afide  the  judgment. 


I 


Between  the  Parifhes  of  Maidftone  and  Dething. 

T  was  held  well  enough  in  an  order  of  removal,  to  fhew  aT^*4iu£ca- 
complaint  that  the  party  is  come  into  the  pariih  of  ^.  and  ^2^Jj^ 

likely  to  become  chargeablct  without  laying  farther,  u  dn  parUh  the  avty 
pmi/b$/A.  bUkdjrtob.. 

come  dMigcaUe 
•  •  CO. 

Dominus  Rex  veffus  Juftic'  de  Dorchefter. 

A  Mandamus  ifliiedto  thejufticestofign  a  poor's  rate  made^.JK.iviUned. 
-t\^  by  the  churchwardens  and  overfeers.     Before  the  return^*'**  '**• 
motion  was  made  to  fuperfede  it,  for  fe veral  objedions  to  the SSf^t'liw^Il 
Jtnefs  of  the  rate ;  and  that  this  would  be  fpcedier  and  better  nte. 
%r  the  poor,  than  to  refcrve  the  debate  of  them  for  a  formal  I^™*^*  ^  *• 
un.     Sed  per  curiamj  The  two  juftices  are  neceflary  to  fign 
rate  only  by  way  of  form,  for  it  is  the  churchwardens  and 
\kicT%  that  have  the  power  of  making  it ;  and  whether  it 
a  fair  rate  or  not  is  proper  for  the  jurlfdifHon  of  the  feffions, 
'  was  never  intended  for  our  exammation. 


^hzfuperjedias  being  denied,  the  juflices  returned,  that  they 
..^uld  not  allow  the  rate,  it  not  being  a  juft  and  proper  rate : 
and  the  court  having  before  given  their  opinion  of  diis  upon  the 
anotion,  they  refented  this  ufage  fo  far,  that  they  quadied  the 
setum,  and  ordered  an  attachment  againft  die  juftices,  wbo 
^icfeupoii'  fubmitted  and  returned  quod  ratam  a/locavimusn 


Carbond 


8H 
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Keference  where 
to  the  next  an- 
tecedent, and 
where  Bou 


Where  the  de- 
fiendant  feta  out 
a  bad  title  to  the 
office,  the  court 
will  g'.vc  judg- 
ment on  the 
elea,  as  import- 
ing a  confclfion 
•ftheuf urpaiion  • 


Carbonel  ver/us  Davtes. 
Trin.  6  Geo.  rot.  389. 

CASE  upon  a  promilTory  note,  fct  out  to  be  1 
oi  November  17 19,  to  pay  on  the  31ft  o^  t)ecem 
Lee  objeAed  that  the  plaintiff  had  brought  his  action  b 
note  was  payabk,  for  the  word  next  docs  not  refer  to 
of  the  note,  but  the  time  the  plaintiff  is  declaring,  wb 
in  Trinity  term,  when  he  is  here  made  to  fay,  that  at  1 
the  defendant  bad  not  paid  him  a  fum  of  money,  wbk 
obliged  by  'note  ^o  pay  in  December  next :  and  he  cited 
of  an  indiftment  for  a  forcible  entry  into  lands,  exijlo. 
ten* turn  of  J.  S.  and  for  want  of  tuncy  it  was  held  that  th 
could  not  refer  to  the  day  of  the  forcible  entry,  but 
the  exhibiting  the  indifhnent,  and  for  that  fault  it  was 

Sed  per  curtBm^  Wc  mulP  take  it  fecundum  fubje£2c 
r  torn  J  and  as  a  tranflatk>n  of  the  note,  and  then  it  ca 
otherwife  than  a  note  of  2d  of  November  1 7 19,  U 
December  next,  which  is  next  after  the  date  of  the  not 
plaintiff  had  judgment. 

■ 

Domimts  Rex  verfus  Philips 

Hil.  6  Geo.  No.  30. 

INfbrmation  in  natun  dt  fuo  warranto  for  ufurping  1 
df  mayor  of  Bodmyn. 

The  defendant  by  his  plea  makes  title  under  two 
one  nth  kA  March  5  Eli%.  whereby  the  inhabitants 
corporated  by  the  name  of  mayor  and  burgeffes,  and  x 
pointing  who  ihall  be  the  firft  members  of  the  corpo: 
goes  on  and  provides  for  the  eie<flion  of  others  on  thel 
and  as  to  the  mayor  it  is  provided,  that  on  MicbaeJm 
every  year  the  mayor,  burgeffes  and  common  counci 
major  part  of  them,  fhall  affemble  and  nominate  tv 
burgeffes,  out  of  whom  the  inhabitants  are  to  chufc  c 
mayor,  who  being  fo  chofen  fhould  take  an  oath  tc 
the  office  of  mayor  for  the  next  year  and  till  another  ; 
chofen. 
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The  other  charter  was  30th  April  36  EU%.  wherein  the 

^leen  reciting  the  former  manner  and  time  of  el^dion  and  the 

^xmtinuance  in  the  office  under  fuch  ele&ion,  and  reciting  fur- 

"Kher  that  the  corporation  had  petitioned  her,  quatenus  (he  would 

sUter   modum  et  ttmfus  eUgendi  of  the  mayor ;    therefore  ihe, 

confirming  all  their  former  rights  and  privileges,  appoints  the 

de^on  to  be  for  the  future  by  the  mayor,  common  council, 

Slid  town  clerk,  on  the  24th  of  Septnnher  pro  un$  arui9  integro 

^mmc  frmmt fequitf .     And  then  he  avers,  that  as  well  before  as 

£nce  the  fecond  charter,  the  ufage  has  been,  for  the  mavor 

to  hold  over  till  another  was  chofen,  and  that  he  being  eleded 

mayor  ferved  for  a  year,  and  the  town  clerk  being  then  dead, 

and  no  new  one  chofen,  there  could  be  no  new  eledion  of  a 

jnaybr  i  et  eo  warranto  he  claims  to  hold  the  office  of  mayor 

till   another  ihall    be  eleded    and  fworn,  •and  traverfes  the 

ufurpation. 

The  Attorney  for  die  crown  prays  oyer  of  the  laft  charter ; 
which  being  fet  out,  there  appears  a  further  claufe,  whereby 
<be  Queen  abolifhes  all  the  forgier  manner  eligendi^  nominandi^ 
4t  appmUluamli  of  the  mayor ;  and  then  takes  ifiue,  that  fincc 
die  charter  of  36  Eliz.  there  has  been  no  fuch  ufage  of  bedding 
Ofer :  which  goet  down  to  trial,  and  is  found  for  the  King. 

It  was  now  moved  in  arrefl  of  judgment,  that  this  was  anianaterialiCM 
immaterial  iflfue,  becaufe  it  not  being  a  corporation  by  pre^ 
fcription,  the  tide  to  the  office  mufl  depend  upon  the  charter, 
and  not  upon  any  ufage  within  time  of  memory ;  and  that  this 
is  worfe  than  moft  cafes  of  immaterial  iiTues,  for  they  are  often 
good  if  found  one  way,  and  bad  the  other,  [^sfohit  ante  diem 
it  good  if  found  for  the  defendant:)  But  here  the  finding  for 
the  King  can  neither  deflroy,  nor  could  a  verdi£t  for  the  de- 
fendant have  eflablifhed  his  right  ;  becaufe  his  right  docs  not 
depend  on  any  ufage  incon(iftent  with  the  charter,  but  muft 
ftauid/>r  fid]  by  the  charter  itfelf,  • 

And  without  much  argument  the  court  was  clear  in  opinion, 
diat  this  was  an  iiTue  toully  immaterial.  But  then  the  qucf- 
don  arofe,  what  the  court  fnould  do  in  this  cafe,  whether  they 
were  to  award  a  repleader  ;  or,  lapng  the  replication  out  oi 
the  cafe,  proceed  to  give  judgment  on  the  defendant's  plea. 

And  for  a  repleader  it  was  argued  by  Mr.  Solicitor  General, 
that  the  court  could  not  give  judgment  on  the  plea,  for  every 
judgment  muft  be  cither,  i ,  On  an  iflue  in  fa£l,  found  by  ver- 
diA.  2.  Ifluc  in  law,  on  demurrer.  3.  Nil  dicit.  Or,  4.  Con* 
feffion.  I.  As  to  the  firfl,  it  is  admitted  there  is  no  goodifTue 
in  fo&^  and  confequendy  no  good  verdifl  to  found  the  judg-  # 

ment 
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mclft  upon.  a.  Here  is  no  ifTue  in  law,  for  want  of  t  de- 
murrer. 3* -It  cannot  be  by  Nil  dicit,  for  the  defendant  hai 
pleaded.  4.  The  only  queftion  is,  whether  this  plea  can  'be 
taken  to  be  a  confeflion  of  the  ufurpation ;  and  I  take  it,  it 
cannot,  for  though  an  ufurpation  is  charged,  yet  it  is  fo  far 
from  being  confefled,  that  he  exprefly  denies  it  in  his  traverfe  ^ 
and  relies  upon  it  that  he  has  a  good  right :  he  admits  the  ufer, 
but  not  the  ufurpation ;  the  charge  upon  him  is,  that  he  has 
exercifed  this  office  without  law&l  authority :  it  is  true,  &yt 
he,  I  have  exercifed  this  office,  but  I  infift  that  I  had  a  good 
authority  fo  to  do  ^  and  now  will  any  body  fay,  this  is  a  coo- 
fcffion  of  the  ufurpation  i 

But  then  it  is  objeded,  that  if  the  title  fet  out  is  ill  in 
point  of  law,  then  the  admiffion  of  the  ufer  is*  a  tacit  admiffioii 
of  the  ufurpation.  To  this  I  anfwer,  i.  That  the  dtk  is 
good  in  law  under  the  two  charters,  taking  them  togedier. 
By  the  firil  charter  the  mayor  being  ekAed  by  the  inhabitants 
on  A£chaelmas^day  is  to.hold  for  a  year,  and  till  another  is  cbofisn. 
The  fecond  charter,  which  was  made  to  alter  the  teft^us  it  m§» 
dum  iligendi  only,  &ys  he  (hall  be  chofen  by  a  fcltSt  number, 
and  upon  24th  September.  But  it  does  not  meddle  with  tbc 
right  of  holding  over  ;  on  the  contrary  it  exjil^fsly  confirms  all 
theiAbrmer  rights  and  privileges,  of  which  this  of  holding 
over  was  one.  And  it  will  be  hard  to  fay,  that  an  alteratioa 
in  the  manner  of  iU£ling  only,  ihall  take  away  the  former  right 
which  the  officer  when  eltifid  had  in  the  office,  efpecially  in 
a  point  which  tends  fo  much  to  the  prefervation  of  the  body 
corpovate. 

2.  But  if  the  plea  fhould  be  ill  in  point  of  law,  yet  the  court 
cannot  give  judgment  that  it  is  fo,  till  it  comes  properly  be» 
fore  them,  if  they  may,  then  whenever  a  vicious  plea  is  put 
in,  the  court  may  without  the  party's  anfwer  or  demurrer  give 
judgment  lipon  it  immediately^^  and  that  will  be  the  cafe  here,, 
for  now  the  replication  is  out  of  the  cafe,  and  we  ftaod  be- 
fore tbc  court  only  upon  the  information  and  the  plea.  In 
I  £/«;.  32.  Serjeant  v.  Fairfax^  the  ilTue  was  held  immaterial, 
and  the  defendant's  plea  a  naughty  plea,  but  yet  the  court  did 
not  give  judgment  upon  it,  but  awarded  a  repleader. 

Pengelly  Serjeant  contra.  The  defendant  in  his  plea  has  made 
no  good  title  to  this  office,  for  the  fecond  charter  is  what  he 
muft  ftand  or  fall  by,  and  in  that  there  is  no  provifion  for 
holding  over. 

But  fay  they,  in  the  firft  charter  there  \s^  and  that  continues 
^  \n  force  as  to  every  thing  in  which  it  is  not  alterctd  by  the 

fubfequcnt  charter. 
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The  force  of  this  depends  upon  that  queftion,  whether  the 

ftcond  charter  is  not  the  entire  rule  to  go  by  as  to  the  office  of 

mayor.    And  that  it  is,  is  plain  from  the  claufe  which  aboliihes 

all  the  former  method  of  eledlion,  and  if  the  former  method  of 

eleven  be  aboliflied,   furely  an  incidental  right   under  fuch 

cle^on  will  be  gone  alfo.     The  right  of  cle£lion  is  transferred 

to  other  perfons,  and  can  there  be  a  duration  under  an  eledion^ 

%i^en  the  foundation  of  that  holding  over  is  gbne  ?  Pro  uno  antio 

imUgr9  is  the  iame  as  if  tantum  had  been  added,  and  the  accept- 

ajice  of  the  charter  is  general,  without  any  refervation  of  the 

former  right  of  holding  over,     i  Ven.  297.    2  Mod.  95. 

And  as  the  plea  is  ill,  we  take  it  judgment  may  be  given 
upon  it,  for  he  has  confeiled  the  ufer ;  and  as  to  the  traverfe  of 
'^^'^  ufurpation,  t)^t  is  fo  immaterial,  diat  in  Sir  Piter  Delme*% 
y  and  the  caie  dlHoniton^  it  was  held,  the  crown  could 
take  iflue  upon  fuch  a  traverfe.  Whoever  admits  a  uler, 
Gefles  at  the  fame  time  that  he  is  guilty  of  an  ufurpation, 
mjolefs  he  makes  a  title  to  the  franchife;  as  in  the  common 
:a(e  of  a  juftification  In  trefpafs  or  for  words,  where  it  amounts 
0  no  juftification  in  law,  judgment  may  be  given  upon  the  con- 
'iffion.  2  RoU.  Abr.  98.  pL  2.  99.  pL  i.  3.  Cro.  Eliz.  228, 
I4«     zzEd.  4*  46*  b.     Salt.  173. 

Mr.  Solicitor  General  replied.     The  corporation  could  not 

any  otherwife  than  accept  the  charter  in  general,  for  it  cannot 

^le  accepted  in  part,  or  with  qualifications.     I  agree  tantum  is 

•smpiied  in  charters  of  original  creation,  but  not  in  charters  of 

^roofirmation. 

Chief  Juftice.  We  are  moved  on  behalf  of  the  defendant,  that 
"ive  will  grant  a  repleader :  that  is  in  other  words  that  we  fhould 
give  this  caufe  a  further  delay,  whilft  he  is  holding  over  all 
the  while.     Now  confider,   that  if  we  (hould  grant   it,   the 
defendant  cannot  mend  his  cafe :  for  the  pica  will  (land,  and 
after  the  formality  of  a  demurrer  we  miift  give  judgment  upon  the 
goodnefs  or  badnefs  of  the  plca.^    The  attorney  for  the  crown  By  Lord  Jifsrs 
does  not  pray  a  repleader,  neither  would  the  granting  one  do/''^>  accord. 
him  any  good,  for  we  cannot  better  his  cafe,  but  xnuft  reft  it  *  ®"^*  *'** 
upon  the  demurrer.     And  therefore,  as  it  will  anfwer  no  good 
purpofe  either  way,  wc  certainly  will  not  grant  a  repleader,  *  liF 
there  be  a  more  expeditious  w^y  of  coming  to  the  end  of  the 
caufe ;  and  I  think  there  is,   for  If  the  plea  be  ill,  I  aqi  of 
opinion  it  amounts  to  a  confeffion  of  the  ufurpation,  and  that 
is  warrant  enough  to  ground  our  judgment  upon. 

Now  the  validity  of  the  defendant's  title,  as  he  makes  it  iq 
his  pleoj^  depends  upon  the  queftion,  whether  ihe'/ight  of  hold- 
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ing  over  fubflfts  under  the  fecond  charter.  And  I  hold  it  dod 
*  not ;  for  it  is  very  obfervable,  that  the  fecond  diarter,  whcrt 
it  recites  the  former,  takes  exprefs  notice  of  the  claufe  fitf 
holding  over }  and  then  when  it  comes  and  aboliihes  all  die 
former  method  of  election,  and  appoints  it  to  be  in  anodier 
manner,  and  that  the  mayor  Ihall  continue  in  for  a  year,  it 
cannot  be  imagined  but  diat  this  right  of  holding  over  wis 
intended  to  be  aboliihed  alfo.  Suppofe  the  fecond  charter  bl 
(aid,  that  the  mayor  (hall  continue  in  for  three  quarters  of  a  jev} 
WiU  any  body  fay,  that  the  refervation  of  their  former  pri- 
vileges (hould  intitle  him  to  hold  On  for  the  other  quarter  under 
the  old  charter;  I  believe  no  body  will  think  fo  ;  I  diink  this 
is  not  to  be  diftinguifhed  from  die  cafe  of  an  ill  juftifak 
tion  in  trefpafs,  and  therefore  as  the  plea  is  ill,  and  contains 
no  title  to  the  franchife,  I  am  of  opinion,  ym  nay  give  jud^ 
ment  upon  it,  as  confeffing  an  ufurpation. 

Poxvys  Juftice.    I  am  of  the  fame  opinion,  for  if  we  AiobM 
grand  a  repleader,  I  do  not  fee  how  we  can  have  any  net 
.  fight  in  the  caufe. 

Eyre  Juftice.  If  the  defendant's  plea  had  confeiled  the  vSaxf 
ation,  I  fhould  think  it  proper  enough  to  give  judgment  upofi 
the  plea:  but  I  do  not  think  anymore  is  confeflied  by  it  dun 
the  ufer.  The  fecond  charter  it  is  plain  was  made  only  far 
particular  purpofes  in  relation  to  the  eledion,  but  meddles  not 
with  the  duration  in  the  o£Sice ;  and  therefore  I  can  never  agre^ 
that  any  affirmative  words  in  the  charter  can  take  sway  to  peA 
a  privilege  as  that  of  holding  over  is,  and  a  privilege  too  thit 
may  often  (erve  to  prevent  the  extinction  of  the  corporation; 
efpecially  when  it  provides  that  all  the  former  rights  of  the 
corporation,  not  altered  by  the  fubftquent  charter,  flufl  13 
continue.  And  as  to  the  claufe  of  abolition,  that  is  exprd^ 
confined  to  the  authority,  form  and  manner  eligenJi^  but  not  t 
word  of  any  right  Unemli. 

I  think  he  is  not  a  new  majrof  abfolutely,  but  as  to  die  right  of 
holding  over  it  fubfifts  in  him  under  the  former  charter;  the 
confequence  of  which  is,  that  he  has  confefled  no  ufurpationi 
and  then  no  judgment  can  be  given  againft  him  upon  the  plea. 

Fortefcui  Juftice.  The  defendant  cannot  mend  his  cafe,  be* 
caufe  the  plea  is  good  in  form,  though  not  in  htGt ;  which  tt 
a  diftin^lion  always  taken  into  the  dodfarine  of  repleaders:  and 
of  this  opinion  was  Hob  Chief  Juftice  in  the  cafe  of  7i«^ 
v.  BodifmfTp  Sali.  i.  where  he  faid,  that  if  the  fz6k  be  adnutted, 
there  fluU  b^  ao  repleader,  but  a  judgment  upon  the  con- 

fe$0D. 

Hcit 
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c  the  defendant  admits  the  ufer,  and  then  the  ufurpation 
mfcquence  of  law,  and  that  is  the  rcafon  why  it  is  not  tra- 
1L-.  Every  juftification,  to  make  it  a  perfeft  one,  muft 
•onfefs  and  avoid ;  and  where  it  does  not  do  the  latter,  the 
Hon  ftands. 

to  the  merits  of  the  plei,  I  think  the  power  of  holding 
r<r  ftSj^oc  upon  the  fecond  charter;  for  the  rwius  sUgtnOi 
lA  aU  t^e  circundbinces  of  the  eleflion,  and  the  duration 
:  «ftce  is  one  of  tbofe. 

fides,  as  the  day  ofeledion  is  altered,  there  Gtnbenowno 
ag  over  under  the  old  charter,  for  that  only  empowers  htm 
nkom  Mchaibnas'day  ;  b«t  then  what  right  has  he|ta 
aifcrhom  dw  24^1  cf  Septemker  till  that  time?  I  am  of 
on  that  judgment  maybe  given  immediately.  : 

tr  iiiriam^  Judgment  for  die  King.     And  the  corporation 
ioned  for  a  new  charter.  . 


Taylor  tffrf&5  Dobbins.      *  cuedimu. 

•    .        '  R*ym.  1377- 

Pafch.  6  Gfo.  Tot,  183* 

■.        •.  ,  .   ■    .         • 

I  cafe  upon  a  promiffory  note,  the  declarfttfoit  ran,'  diat  the  if  the  not«b«  of 
lefendant  made  a  note,  et  manu  fua  propria  fcripftt.  Excep-  ^^*„  ^' itrn  *"ie* 
taken;  thai  fmce  the  ftatute  he  fliould  have  f^id  thaj:  the  need  not  bcVaid 


Rtynu 
P. 


ndani'fignttd  the.  note,  but  the  court  held  it  weH  >nough,  in  the  decim. 
ttife  hudto:  be:wrote  with  his  own  hand,  and  there  needs  no  £°"g^j\t**  ^* 
Cfiprioa  in  that  cafe,  for  it  is  ftlfficient  his  name  is  in  any  a  Ld.  Rf — 
:  of  it .   /.  jf.  S.  fronujk  to  fajy  is  as-  good  as  I  prohiife  to  1484-    * 
,  fubfcribed  y.  5. 

Mills  viffui  Bond. 

Trin.  6  Geo.  rot.  382. 
"N  dehton  a  bail-bond,  excepdon  was  taken,  that  thfforigi-  ^"^  retumiblc 

I  r  J         il  •    i_i  J  ^      ^       out  of  term 

nal  procels  appeared  to  be  returnable  at  a  day  out  of  term,  ^y^-^jj  bail-bond 
nakirley  fa  id,  they  (hould  have  pleaded  the  ftatjjte  oi  Hen.  6.  takenonit,an4 
u  the  court  held  it  not  neceflary,  this  being  a  void  procefs.  ^^^  ^Foncfc. 
nd  the  plainti£F  prayed  leave  to  di(continue»  Rep*.  36^. 


Perry 
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Perry  verfus  Edwards. 

Paf.  6  Geo,  rot.  83. 

Ac0venaRte»  TT^RRORf  C.5.  in suia^onof  covenant,whereiAdiepUD« 
finreiurmiefii  Py  tiff  fets  forth  a  Covenant,  uriuchtrecitesy  that  die  deftaiait 
TS^^^  had  fold  a  certain  quantity  of  goods  to  her  tefbtor,  which  M 
noctotortiout  been  arrefted  at  Archangil  by  one  Eduutrd  Belly  and  therefiNt  Ar 
sAm  ^*'  defendant  covenants  to  fave  him  harmlefs  from  any  cofts  or  di*> 
Ocular' a^tjiift'  niages  relating  to  fuch  feizure :  and  then  affigns  for  breach^  tbr 
tke  ads  oft  par-  the  faid  Edward  Bill  hzy'mg  arrefted  die  faid  goods  ^rwrtMii  of  . 
licuiar  pcxfoB.     2,  debt  due  from  the  defendant  to  him,  touchtne  whic^  antft  die 

teftator  was  put  to  1500/.  expence,  which  me  defendant  hd 

<iegle£bed  to  pay. 

There  were  feveral  pleading  in  the  caufe,  which  are  nowsil 
of  the  cafe,  the  queftion  turning  upon  the  declaratioii. 

To  which  fVearg  objeded,  that  die  covenant  does  not  extod 
to  tortious  a£b,  for  which  the  plaindff  had  a  remedy ;  and  then- 
fore  the  tide  of  Edward  Bell  ought  to  haVe  been  fct  forth,  46. 
80.  Vaugb.  118.  Cro.  Car.  443.  and  that  babeus  UgaU  tiudrnti 
not  enough.  2  Sound.  177.  i  Mod.  219.  2  Fen.  61.  Oh  \ 
El.  828.  JU.  41.  Mar.  40.  Here  it  is  only  fiud/rmcatty  ^ 
which  is  not  fo  much. 

Reeve  contra^  agreed  it  to  be  a  general  rule,  that  in  tfaefe  ci&l 
dieplaintiffmuft&ewadtleinthedifturber;  butthenitextedh 
Only  to  the  cafe  of  a  general  covenant,  and  not  where  it  is  ptf^ 
dcular  againft  the  ads  of  particular  perfons,  for  there  it  ttbs  ^ 
in  even  tortious  a£b.  Or$.  El.  21%.  Hob.  35.  i  MJLJk^ 
431.     2  Lev.  37.  .        . 

Et  per  curiam^  This  pretence  of  BeWs  being  recited  in  dit 
covenant,  ihews  it  was  meant  a  fecurity  againft  it  in  all  events^ 
and  though  it  (hould  be  tortious,  yet  being  particular,  it  conici 
within  the  difference  that  has  been  well  taken. 

Adjoumatur.  And  Hil.Jiquen*  the  plaindff  had  judgment,  tbi 
defendant's  counfel  declining  to  argUe  ic» 


RiIGcf 
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Hillier  verfus  Froft. 

TH  E  court  at  the  fide  bar  made  a  rule  to  amend  the  return  S.trefjcUs  not 
of  nji'ire  facias  fronn  die  Veneris  In  crflftlm  fur.rli  Mar-  *"^^'*'**^*«- 
timi  to  die  Sahattt,  Friday  being  the  feaft  of  St.  Ahrtln  ;  and  now 
XdU&iymavtA  todifcharge  k,  becaufe  not  a  proper  motion  for 
the  fide  bar;  nor  can  the  court  amend  the  writ,  but  the  pro- 
per way  would  be  to  quafh  it.  I  was  counfc!  in  maintenance 
of  the  rule,  but  had  little  to  fay  for  it,  fo  it  was  difclvarLa'd  ; 
auid  I  moved  to  quaih  the  writ,  which  was  oiJercJ  accordin<*ly. 


Rex  verfus  Gwyn  Major'  de  Chrift-Church. 

ON  a  trial  at  bar  the  queftion  was,  whether  A,  B,  at  tJie  What cnpirs of 
time  he  did  a  corporate  ad^,  was  an  out  burgefs  or  not.  corporate  :i£ts 
nd  to  prove  he  was,  the  defendant,  who  had  a  rule  for  copies  ^ijcnc^.'^  "  * 


nium  lihrorum  et  recordorum  burgl^  pracd*^   produced  a  copy 
a  letter  fifty  years  old,  and  found  in  one  of  the  corporation 
wherein  A,  B.  is  mentioned  to  be  of  another  place  > 
«Jt  the  court  refufed  to  hear  it  read,   becaufe  not  a  corporate 
within  the  rule,  fo  that  a  copy  is  not  evidence,  but  the 
^^^ssiginal  ought  to  be  produced. 


AVebb  verfus  Thompfon. 

^fc'N  Michaelmas  6  Geo,   the  plaintiff  brought  his  aftion,  and  Efonpt  wnmnt 
,2-^^  the  defendant  put  in  bail,  and  in  Hilary  following  ifliie  was  ^'"r^^'c^J^Ji  ^c- 
J'^sincd,  and  notice  of  trial   given  and  countermanded,  anu  the  v.^li  inthi-VVo 
^*^fendant  was  the  fame  term  furrcndcred  in  difcharge  of  his  b;:  d.f  hai^rj  at 
*^ail.      He  lay  all  Eojler  r.nd  Trinity  term,  and  in  the  vacation  ^J?'"'"-^'  ^''C 
his  cfcape,  upon  which  the  be^rinning  of  this  term  a:i  ci-     " 
warrant  ifliied  againft   him,   which  Short  now  moved    to 
'Vipcrfedc,  becaufe  the  plaintiff  having   flcpt  three  terms,   the 
^IcSfendant  was   intitled   to  be  difcharged  upon  curn.non  bail. " 
^    oppofed  this,  becaufe  he  had  been  guilty  of  an  er<^'::pe,  and 
"^lierefore  intitled  to  no  favour,  but  he  ought  to  lie  till   he  has 
"^Jried  it  by  provifo.     Et  per  curfam^  He  is  not  indeed  proper  to 
S^ray  a  favour,  but  it  would  be  hard  he  fhould  lie  by  till  you 
"^liink  fit  to  try  the  caufe ;  for  it    is  not  to   be  fuppofed  one 
rho  cannot  find  bail  ihould  be  able  to  brinp;  it  on  b  /  nrovilb, 
ind  befides,  as  foon  as  he  is  taken  upon  the  efcnpc  warrant, 
<  will  be  intitled  to  his  difcharge  by  the  rules   of  the  court ; 
that  to  prevent  the  multiplyijig  vexation   and  expencc,  wc 
linfc  proper  to  fuptrfcde  the  warrant. 
Vol.  1.  D  d  Gyn 
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Gynn  verfus  Kirby. 

Attorney  order-  rTT^HE  plaintlfPs  attomcy  was  fummoned  before  Mr.Jrf- 
cd  to  pay  the  ^  ^j^^  Fortefcue  to  produco  his  client ;  and  the  Judge 
p^aintift'  CO  be  thereupon  made  an  order,  that  unle&  he  was  produced  in  i 
found.  month,  the  defendant  fhould  by  confent  be  at  liberty  to  fign  a 

non  pros.  He  did  not  produce  him,  and  the  non  pr&s^  was  ftgn- 
cd  :  and  upon  an  affidavit  that  we  could  find  no  fuch  man  as  the 
plaintiff,  the  court  on  my  motion  made  a  rule  upon  the  attor- 
ney to  pay  the  cofts;  and  afterwards  upon  a;i  affidavit  that  the? 
were  demanded  and  unpaid,  I  moved  for  an  attachment  agaiuft 
him,  which  was  ordered  accordingly^ 


Between  the  Parifhes  of  Barieycroft  and  Coleoverton  in  com* 

Rutland. 


Where  a  ccrtl- 
fi:ate>man  is 
Cent  back,  there 
needs  no  adjudi- 
cation of  his  not 
gaining  a  fettle^ 
ment  during 
his  ftay ;  and 
if  it  appears  the 
certificate  was 
legally  allovred, 
thatfupplics  the 
want  of  (hewing 
VI  atteft2tion« 


ORDER  of  removal  from  B.  to  C  reciting  that  thcpartf 
had  fifteen  years  fmce  come  witii  a  certificate  allowed  ac- 
cording to  the  a£t  of  Parliament  from  C.  to  B.  and  being  nov 
a<!^ually  chargeable,  they  fend  him  back  to  d 

This  was  moved  to  be  quafhed:  i.  Becauie  they,  do  not&f 
that  during  the  fifteen  years  he  gained  no  fettlement  in  jB.  for 
a  certificate-man  may  gain  a. fettlement  as  well  as  any  other. 
Sfd  non  allocatur^  for  all  that  is  neceffary  to  be  (hewn  is  the  cer- 
tificate, and  that  the  party  is  chargeable,  and  the  lengt;^  of  time 
makes  no  difference. 


Second  exception-  It  is  not  faid  the  certificate  was  attdWi 
but  only  that  it  was  allowed.  Sfd  per  curiam^  The  attcfbtioi 
is  by  the  ftatute  made  previous  to  the  allowance,  and  therefore 
when  they  fay  it  was  allowed  according  to  the  ad.  of  Pariia-  | 
ment,  wc  muft  intend  it  was  attcfted,  for  otherwife  it  c^;  ' 
not  be  fo  allowed.     The  order  was  confirmed^ 


Reeve  verfus  Trindal. 


in  ap-  /^N  the  trial  of  the  appeal  there  were  two  ifllies.     The  fifft 
u?M-j  V^  as  to  a  plea  in  abatement,  where  the  defendant  pleaded 


i  iie  fccond  was  upon  his  plea  over  to  the  felony,  where  tb^ 

jury 


Defendant 
tH'.il  of  mure 

-    -  c#  nvi-si.on,  ^^^^  be  was  not  a  labourer  according  to  the  addition  of  the  writ» 
V   '    !!  co-ii-nt  but  a  barber  chirurti;ion  :  which  was  found  with  the  defendant* 

of  .;;);-!:ai:t.  ---  -  .  O  » 

7  ":.  citvi  in 
Andrew^*  i4i 
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jurj'  found  him  guilty  of  the  murder.  And  what  woyld  be  the 
confcquence  upon  tliefc  two  verdicls,  was  a  poiiu  to  liave  been 
argued  in  court.  But  neither  fide  bringing  it  on  for  near  three 
years,  the  defendant  now  moved  to  be  bailed,  and  the  appellant, 
faid  he  did  not  oppofe  it.  Svd  per  curiamy  Wc  cannot  do  it :  he 
is  convicled  of  murder,  and  therefore  wc  cannot  Imil  him,  un- 
Icfs  the  appellant  will  adlually  confent ;  which  he  refufing  to  do, 
the  defendant  was  remanded. 


Galley  verfus  Serjeant  Selby.     In  Cane. 

IT  is  a  rule  in  equity,  that  though  in  the  cafe  of  a  mortgage  in  equity  th 
in  fee  the  legal  right  of  prefentation  is  veiled  in  the  mort-  m'^rtgisor  pr 
gagee;  yet  they  will   interrupt  that  prefentation,  and  compel  s!c!com  r 
'the  ordinary  to  inftitute  the  clerk  of  the  mortgagor  r.riy  time  343. 
.before  foreclofure ;  it  not  being  any  part  of  the  proais  of  the 
eftate.     2  f^ern.  401. 

Heath  ver/us  Percival.     In  Cane.  ' 

THE   defendant's  teftator  was   partner   with  Sir  Stephen  On 9 h\Urod\ 
Evance-^  and  upon  breaking  up  the  partnerftiip  it  was  *'*'^r'  ^^t%^ 
agreed  between  them,  that  ail  joint  bonds  by  them  entered  into  tul^j^^jrp'.^rt^ 
ihould  be  difcharged  by  Sir  SupJ?en  only;  who  had  an  allowance  '>f  the  j<bt. 
made  him  for  that  purpofe.  l^'  ^*"*  ^*^ 

The  plaintiff  was  a  bond  creditor  of  tlie  partners,  and  fome 
dme  after  die  diflblution  of  the  partnerfhip  applied  himfelf  to  Sir 
Stephen  Evance  for  the  money ;  upon  which  they  two  came  to 
an  agreement,  that  ^e  bondy  which  before  carried  5/.  per  cent, 
ihould  for  the  future  (land  out  at  6  /.  per  cent,  and  fome  intcreft 
at  the  race  of  6  /.  psr  cent,  was  paid  accordingly. 

'  Thus  it  ftood  when  Sir  Stephen  Evance  broke,  againft  whom 
there  was  a  commiffion  of  bankruptcy,  and  the  plaintiflFcanie  in 
and  had  his  dividend  ;  and  now  brings  his  bill  againft  tlic  de- 
fendant, who  is  the  furviving  executor  of  the  other  partner,  to 
difcover  affcts,  and  compel  him  to  redeem  the  bond. 

The  defendant  by  his  anfwer  confefles  aflets,  but  relies  on 
the  notoriety  of  the  diffolution  of  the  partnerfhip,  and  the 
agreement  as  to  bond  creditors,  of  which  the  proofs  had  afFciSt- 
cd  the  plaintiff  with  notice,  and  that  his  coming  afterwards  to 
sJn  agreement  with  Sir  Stephen  Evance  to  let  the  bond  ftand  out  on 
the  advance  of  i  /.  per  cent,  and  taking:  his  dividend  on  the  com- 
niilfion,  were  a  ftrong  evidence  of  the  nlaintift's  difcharging  his 

D  d  2    '  teftator  5 
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tcftator ;  and  that  it  was  his  own  laches  not  to  take  his  money. 
Sir  Stephen  having  continued  to  pay  for  many  years  after  the  part- 
nerlhip  expired. 

Lord  Chancellor,  Both  parties  being  now  before  the  court,  and 
no  difpute  as  to  the  bond  or  affets ;  I  think  it  proper  to  retain 
the  bill,  without  fending  them  to  law.  As  to  the  agreement 
between  Sir  Stephen  Evancc  and  the  defendant's  tcftator,  that 
was  res  inter  alios  aSia^  which  ought  not  to  prejudice  the  plain- 
tiff, as  it  will  do  if  it  be  of  any  avail,  becaufc  ft  tends  to  Icfl'en 
his  fccurity.  I  do  not  think  the  fubfequent  agreement  for  i/. 
per  cent,  advance  has  altered  the  cafe,  for  the  other  partner 
might  notwithftanding  have  come  in  and  been  difcharged  on 
paying  the  principal  and  intereft  at  5/.  per  cent.  Neither  docs 
the  plaintiff^s  taking  a  dividend  prejudice  his  right  at  all,  for  that 
was  an  advantage  to  the  defendant,  by  leflening  the  debt,  fo 
that  now  he  will  have  an  allowance  for  what  the  plaintiff  receiv- 
ed upon  the  dividend. 

Let  the  matter  take  an  account  of  what  is  due  for  principal 
and  intereft  at  the  rate  of  5  /.  per  cent,  and  on  payment  of  diat, 
let  the  bond  be  delivered  up,  deducting  the  money  already  re- 
ceived upon  the  dividend. 


Lcighton  verfus  Leighton.     Ibid. 


-petuiiin-         \    FTER  two  vcrdiiSls  on  trials  at  bar  in  favour  of  the 
dion  granted  ^"^  plaintiff's  title  a  perpetual  injunftion  was  decreed,  ac- 


A.  ,..    . 

cording  to  the.caie  of  Lord  Bath  v.  Sherwin  in  the  Houfca 

'.  Will.  Rep.    Lords  ;  which  practice  was  introduced  that  the  right  might  be 

•  quieted   in  ejectments,    (where  at  law  the  party  is  always  at 

liberty  to  bring  a  new  one)  as  it  was  in  real  actions  where  the 

vcrdi6twas  final.    And  this  was  affirmed  in  the  Houfe  of  Lords. 

N,  B,  There  had  been  feveral  country  verdifts  to  the  tott* 
trary,  but  the  trials  at  bar  were  laft, 

Dominus  Rex  verfus  Drew, 

^W'corfvt,  J  "\E  FEN  D  ANT  came  up  on  a  habeas  corpus  from  the  Savsjf 
JL/  to  which  it  was  returned,  that  for  feveral  years  laft  pi 
the  African  coinpany  haye  been  a  body  corporate,  and  retained 
the  defendant  In  their  fervice,  and  fent  him  to  the  Savoy^  to  be. 
provided  with  ncceffarics,  till  he  ftiould  imbark  for  ^rica^  ^ 
haec  ejl  canfa^  is'c.  The  court  difcharged  the  defendant  for  the 
infuinciency  of  the  return,  and  ordered  an  information  againit 
the  colonel  wha  lifted  the  men,  and  the  keepers  of  the  Save)\ 

Poultnc^T 
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Poultency  virfus  Holmes. 
-A  nifi  prius  in  MidJlefex  B.  R. 

TH  E  defendant  having  a  term  for  years,  whereof  one  ycari^-  the  Ic.Tcerc- 
and  ihree  quarters  was  to  come,  agrees  with  the  plain-  Serves  the  rcno 
tifF,  that  he  fliould  have  the  premiflcs  for  the  remainder  of  the  ^'^  ^^^^'^^^**^ 
term,  paying  to  the  defendant  the  fame  rent  as  was  referveditis  a" .mdcr-' 
upon  the  original  Icafe.     The  plaintiff  took  pofleffion,  and  nowl«*f«>  and  not  an 
brings  trcfpafs  againft  the  defendant  for  a  re-entry.  tiwl"»h  h"^  trtt 

with  the  vrnole 

•   It  was  objefted,  that  this  amounted  to  an  aflignmcnt  of  the  ^*^™' 

icafc,  and  was  therefore  void  by  the  ftatute  of  frauds  and  per-  q!^     '    *^"* 

juries,  not  being  in  writing ;  to  which  we  who  were  for  the 

plaintiiF  anfwered,  that  it  muft  be  taken  as  a  leafe,  and  not  as 

an  alignment,  becaufe  the  refervation  was  to  the  leffee,  and 

not  to  the  original  leflbr;  and  the  bflee  might  maintain  debt 

for  rent  upon  it,  though  he  could  not  diftrain  for  want  of  a 

revcrfion ;  and  of  this  opinion  was  the  Chief  Juftice,  and  my 

client  obtained  a  verdidl. 


Dominus  Rex  verfus  Pattle.     Ibid. 

THE  defendant  being  owner  of  feveral  houfes  in  St,  Gy- "^^^t  a  cottage 
tharine's^  let  the  rooms  out  to  feveral  families:  and  for^yW?/^^'!*''* 
•^nis  was  indicted  .on  the  ftatute  about  inmates;  but  the  Chiefs.  7. 
Juftice  ruled  it  not  a  cafe  within  the  ftatute,  for  the  houfe  was 
tiot  a  cottage,  and  all  the  new  buildings  about  town  would  be 
liable  to  the  fame  profecution,  there  not  being  fojr  acres  laid 
to  any  of  them:  and  he  held  iurther,  that  the  provifo  in  the  As  far  a?  the 
Aatute  for  market  towns  would  take  in  this  cafe ;  for  in  this  re-  ^i""f's  '^^  con- 
fpe£l,  as  far  as  the  houfes  are  contiguous,  trapping  is  part  of  the  p];ro7a^m7rkct 

town*  tONvn.     Ke^ 

V.  Q>ockfjrdf 
Trin.  /<7««  held 
fu  Qt  Enjield, 

Campion  verfus  Nicholas,     Ibid. 

TH  E  cargo  of  the  fhip  was  loft  by  the  capture  of  a  Swedijl)  The  admiralty 
privateer,  who  carried  her  into  Gottetwurgh :  tlie  maf-  ^^^^' ^^^  ^^8'* 
ter  ftaid  there  three  months,  to  refit  the  fliip,  and  take  in  ncwj^.JcdbyaX:cial 
lading;  and  to  prevent  the  feamen  from  goinj  av.ay,  he  agreed  agrocaiciii. 
to  pay  them  fo  much  />tT  month  whil ft  they  ftald  there :  and 
*in  an  ailion  for  this,  the  mafter  would  have  difcharged  himfclf,    . 
on  the  rule  that  freight  is  the  mother  of  wages,  and  that  none 
54rc  ever  paid  while  the  fnip  is  Jading  and  unlading;  which  the 

Dd3  Chief 
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Chief  Juftlcc  agreed  to  be  the  general  doflrinc  :  but  he  held  l 
not  fulHcient  to  controul  a  fpccial  agreement,  as  there  was  i 
this  cafe,  and  where  too  there  Was  fo  long  a  ftay  at  Gottenburgh, 


Tcfh maker  verfus  Hundred  de  Edmington  in  com'  Middlefex. 

\ 
jit  nil!  prius  coram  King  C.  J.  de  C.  B. 

If  party  IS  rob-  fTT^  H  E'  plaintiff  lived  a  mile  from  the  church,  aqid  going 
^of^'^ofr'^h  '  thither  with  his  lady  in  his  coach  upon  z  Sun  Jay ^  was 
fhc"huadrcJ*^  b' r^b^cd  ;  and  brought  h IS  adtion  againft  the  hundred,  and  re- 
liable, covered ;  for  the  ftatute  extends  only  to  the  cafe  of  travelling ; 
s.  C.  Com.  Rep.  jj^^  ^^^  Chief  Jufticc  faid,  if  they  had  been  going  to  makcvifits, 
it  might  have  been  otherwife. 

Dutch  verft4S  Warren. 

yft  Guildhall  coram  King  C.  J,    ' 

On  I  contraa  i<^  A  S  E  for  money  had  and  received  to  the  plaintiff's  ufe* 
tor  ilock  the  \^  The  cafe  was,  the  plaintiff  paid  money  on  a  promife  ta 
t'lc  differcacc  in  transfer  Itock  at  a  future  day,  which  not  being  done  the  plain^ 
his  handi  is  tiff  brought  his  aSion.  At  the  trial  tlie  doubt  was,  whether 
muchTothc^  the  plaintiff  had  brought  a  proper  aftion,  becaufe  at  the  time 
otJier's  ufc.  this  money  was  paid,  the  plaintiff  never  intended  to  have  H 
Sci.  Caf.  Evid.  again  ;  and  the  promife  to  transfer  the  flock  was  a  fufficienC 
confidcration  for  his  parting  with  the  money.  The  Chief  Juf- 
tice  directed,  the  court  fhould  be  moved;  and  they  were  all 
of  opinion,  that  the  adlion  was  well  brought ;  not  £3r  the 
whole  money  paid,  but  the  damages  in  not  transferring  the 
ftock  at  that  time,  which  wa^  a  lofs  to  the  plaintiff,  and  air 
advantage  to  the  defendant,  who  was  receiver  of  the  dtflereiice 
money  to  the  ufe  of  the  plaintiff. 


i6. 


Hawkins  vetfus  Perkins,. 

jft  Guildhall  coram  Pratt  C.  J. 

\Vhfre  ball  are   /^  A  S  E  upon  a  note.     The  plaintiff  called  one  of  tbe  de- 

»biifca  to  give  \^  fcndant  s  bail  to  prove  the  hand ;  and  whether  he  was 

frilcrt  aou*"**     bound  to  give  e\  idence  was  the  queftion.     The  Chief  Juftice 

faid,  if  he  was  a  fubfcribing  witnefs,  he  %vould  oblige  him  % 

but  otherwife  he  would  leave  hinv  to  his  liberty. 

Anonjrmous. 
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Anonymous, 
Coram  King  C.  J.  at  Guildhall. 

A  Man  paid  money  on  a  contrad  for  the  old  flock  of  a  Where  money  Is 
company,  and  the  party  gave  him  fo  many  (hares  in  the  f^^^  and  the 
additional  ftock.     Upon  this  the  other  brings  his  adion  for  the  t'^^^J'y^!^ 

f  1  iij  ••  !•/•  A1  »o' not  delivered, 

noney,  as  lo  much  money  had  and  receiyed  to  his  uie.     And  it  is  money  re- 
he  Chief  Juftice  held,  it  well  lay,  becaufe  the  thing  contrafted  ccivedtohisufc. 
or  was  not  delivered  :  he  faid  it  would  have  been  otherwife, 
F  the  thing  contradted  for  had  been  delivered,  though  to  a  kfs 
alue. 


Anonyn^ous.     In  Cane. 

j^  Makes  liis  will,  anddevifes  300/.  to  his  daughter,  pro-  Marriage  por- 

•  vided  (he  married  with  the  confent  of  her  mother,  other^  ^>f> "  » rcvocatioa 
rife  only  200 /•     After  this  in  his  own  life  he  marries  her,  ^^  * '^^^*^*' 
«d  gave  aoo  /.  with  her.     And  this  was  held  a  revocation  of 
he  dcvife,  fo  as  to  deprive  her  of  the  other  100/. 

Rex  vtrfia  Major'  et  Jurat'  de  Dover. 

jiflNDAMUS  tefle  14th  oi  November^  returnable  28th,  was  How  many  days 
moved  to  be  fuperfeded,  for  want  of  fifteen  days  between  bcti^cn  dxlrr/i* 
the /^/ and  return:  upon  this  the  pra<ftice  was  inquired   in- and  return  of  a 
to,  iid  agreed  to  be,  and  fettled  accordingly,  that  where  the '"'' w"^  j^V 
(»rty  lives  forty  miles  from  London^  there  muft  be  fouttecn  pi.  2.    * 
iiys,  otherwife  only  eight  days,  and  that  one  is  to  be  taken '^'•/<?  .Salk.434, 
iadiifive  and  the  other  exclufive  j  fo  tliat  a  writ  tejh  14th  may  ru'i^of  thlt'^* 
i>c  returnable  the  28th.  Cafc  was  pro- 

duce!, and  it 
'Ppcared  to*  be  fourteen  and  nojC  fifteen,  as  expreffed  in  the  report.    It  had  indeed  the  words  ad  minu:^ 
^yecbeUy  oae  ihould  be  inchifive  and  the  other  excluiive. 


Williams  verfus  Fowler. 
Mich.  6  Geo.  rot.  113. 

EKROR  of  a  judgment  in    C,B.  in   an  action  upon  the  Executor  may 
cafe  againft  the  defendant  as  adminiftrator  of  y.  S.  for  P^eadancrrone* 
«^ork  and  labour  done  in  the  inteftate's  time :  the  defendant  LUii'tS^^sV 
^eads,  that  the  inteftate  in  his  life  was  indebted  to  y/.  B.  in  ^ 

'I/*  for  goods  fold  and  delivered,  and  negle<5ling  to  pay  in 

D  d  4  his 
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his  life,  the  faid  A.  B,  Mchaehnas  5  Geo.  impleaded  the   cfc- 
fendant  as  adniiniftrator  in  placito  debiti  fuper  mutuat\  talitef' 
que  procejfum  fuity  that  judgment  was  given  for  the  plainti£    J 
Then  he  pleads  another  judgment  for  a  debt  of  the  fame  na- 
ture, and  recovered  in  the  fame  manner ;    and  a  third  which 
was  for  money  lent ;  and  a  fourth  like  the  two  firft.     Then 
he  avers  that  all  thcfe  were  for  good  and  juft  debts,  and  dut 
he  has  adminiftred  all  the  goods  to   100  j.  which  are  liable  to 
thefe  judgments.     And  hatii  not  allets  ukra. 

Demurrer  ineU  et  jud*  pro  defendente^  after  two  folemn  argu- 
ments in  C  /?.  ubi  iniraiur^  HiL  5  Geo.  rot.  2587.  and  error 
brought  in  this  court. 

Reeve  pro  quer*.     Though  the  debts  are  averred  to  be  true, 
yet  being  recovered  in  improper  aftions,  they  can  be  no  bar  to 
us.     The  debts  arc  ftill  fubfifting  as  debts  upon  Ample  con- 
trail, and  fo  are  not  pleadable  to  us.     The  adminiftrator,  if  he 
fliould  be  fued  in  an  adlion  for  goods  fold  and  delivered,  could 
never  plea* thcfe  judgments  (which  are  in  aftions  of  debt)  in 
bar.     In  i  Fen.  198.  affumpft  againd  an  cxecutojr,  he  pleads 
four  judgments,   one  whereof  was  in  an  adlion  of  debt  for  a 
principal  fum  and  intcrcft  borrowed  by   the  teftator ;  and  on 
demurrer  it  was  adjudged  for  the  plaintifF,  becaufe  no  adion 
of  debt  lay  for  intereft  :  and  though  the  defendant  had  not  taken 
advantage  of  it  by  plea,  it  was  faid  no  admilHon  of  his  could 
prejudice  the  other  creditors.     In  the  prefcnt  cafe,  if  the  de- 
fendant had  made  a  proper  defence,  the  plaintiffs  could  never 
have  recovered  in  thofe  adlions. 

JVearg  contra.  That  phrafe  placitum  deblfi  fur  mufuafj  is 
not  confined  to  money  lent  only,  as  placiturn  debiti  generally  is ; 
for  that  is  the  known  defcription  of  an  aftion  of  debt,  but  this 
is  not.  When  I  deliver  goods  and  am  not  paid,  I  may  pro- 
perly be  faid  to  be  a  lender  of  the  money  which  I  trufl.  Sap- 
pofe  the  feller  lends  the  buyer  the  money  with  one  hand  and 
receives  it  with  the  other ;  furely  that  will  not  deprive  bim  of 
his  action  for  money  lent.  It  may  be  there  were  in  the  de- 
clarations proper  counts  added  to  reach  thefe  demands. 

But  if  mutuaf  be  inconfiflent,  you  will  rejeft  it,  as  you  do 
an  inconfiflent  pojiea  under  a  fcilicet.  In  this  cafe  we  have 
done  more  than  we  needed,  for  there  was  no  occafion  to  aver 
1  SiJ.  313.  ^^^  recovery  pro  vero  et  jujio  debitOj  or  even  to  have  fhewn 
how  it  accrued.  i  Lev.  200.  Lutw.  662.  The  plaintiff 
might  have  replied,  there  was  nothing  due,  and  was  not  driven 
to  his  demurrer.     Jones  Sir  ffllliam  91,  92.       The  cafe    in 


Michaelmas  Term  7  Geo.  409 

r.  is  not  at  all  applicable,  for  there  was  no  debt  which  would 
a  lien  upon  the  executor,  but  here  there  is  a  real  debt. 

One  of  thefe  judgments  is  out  of  the  exception,  the  debt 
ng  for  money  lent,  and  properly  recovered,  and  that  covers 
the  ailets,  and  deftroys  the  plaintiiTs  a£lion ;  for  he  muft 
Ad  fo  many  of  the  judgments,  as  that  it  will  appear  there  are 
rts,  according  to  the  cafe  of  Dee  v.  Edgecomb  in  Faugh. 
t  here  according  to  his  own  reckoning  he  has  avoided  but 
ee,  and  the  fourth,  which  is  for  more  than  the  aflets,  re- 
ins unimpeached. 

[t  was  argued  a  fecond  time  by  Serjeant  Comyn^  for  the 
intiff*,  and  Serjeant  Miller  loi  the  defendant. 

Serjeant  Comyns.  On  a  fpecial  plene  adminljiravit  (as  this  is) 
:  executor  muft  bar  us  by  good  judgments,  and  not  by  fuch 
are  erroneous.  8  Co,  133.  3  £n/.  141.  9  Co.  108,  no.  b. 
tft.  312.  Indeed  it  is  otherwife  in  cafes  where  the  adfnini- 
ator  .might  have  pleaded  it  in  abatement,  but  this  is  not  a 
ittrr  avoidable  by  plea,  it  appearing  upon  the  face  of  the 
cord.  An  adion  of  debt  it  is  true  will  lie  upon  an  executory 
YNnife,.  but  then  the  party  muft  declare  according  to  the 
utfa. 

Suppofe  in  an  a£lion  for  money  lent  the  parties  had  gone  to 
lie,  and  on  the  trial  it  had  appeared,  that  the  fame  demand 
18  the  price  of  goods  fold  and  delivered,  no  doubt  but  in 
It  cafe  the  plaintiff  would  have  been  nonfuit :  and  here  it 
II  be  the  fame  thing,  fince  that  which  would  have  turned 
n  round  upon  the  evidence,  appears  now  upon  the  record. 

There  may  be  a  great  deal  of  fraud  in  allowing  this  prac- 
e,  for  thefe  judgments  are  entered  up  immediately,  pendente 
r  of  another  perfon,  when  if  they  were  to  go  on  in  the  ordi- 
ry  way  by  writ  of  inquiry,  that  other  perfon  perhaps  might 
7C-got  judgment  firft.  *  And  if  thefe  judgments' are  crrone- 
s,  then  the  executor  has  the  benefit  of  them  in  covering  fo 
lid)  aflets,  and  may  get  rid  of  them  afterwards,  when  he  has 
ved  his  turn. 

Serjeant  Miller  contra.  This  is  at  moft  but  an  improper 
ion,  and  the  whole  record  not  being  fet  forth,  you  will 
end  there  was  another  count  proper  to  take  in  the  demand, 
thefe  cafes  the  true  point  is,  whether  there  be  a  juft  debt 
not.  Lutiu.  662.  I  Sid.  230.  I  Kth.  H08.  Vaugh,  94. 
Vid.  333*  An  erroneous  judgment  is  pleadable,  till  rcvcrfed. 
?.  El.  471.     Sir  J F.  Jones  91.     . 

C.J. 
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C.  y.  Both  fides  have  gone  upon  begging  a  queftion^  tof 
which  I  think  there  is   no  foundation  ;    which  is,  that  tbdb  < 
judgments  are  erroneous.     For  confider,  though  ^e  recital  00 
them  is,  that  the  defendant  was  indebted  for  goods,  and  im** 
pleaded  in  a  mutuatus,  yet  that  is  more  than  will  appear  upoii 
the  record  of  thofe Judgments,  which  are  only  common  «** 
'tuatus's.     The  moft  that  the  fpecial  fetting  them  out  amount! ' 
•to  is,  to  {hew  there  was  a  precedent  debt,  and  diat  the  ju(^- 
•ments  were  not  fraudulent ;  and  this  is  more  llian  the  plea£r  i 
needed  have  done,  for  he  might  have  relied  upon  It,  that  there  j 
were  fuch  judgments,   without  (hewing  riie  confideration  of 
them,  the  want  of  which  fliould  come  of  the  other  fide,  anJ 
-be  taken  advantage  of  in  an  iilue  upon  the  fraud.     Here  the 
executor  has  done  more  than  he  was  obliged  to  do ;  he  to 
fhewn   that  there   were  fuch  judgments,  and  left  you  fliouU 
(think  thefe  were  demands  fet  upon  purpofe  to  cover  Ae  aflets 
(he  tells  you  further  that  there  was  a  fsdr  and  honeft  debt  rcco- 
^   vered  by  them.     I  think  the  judgment  ought  to  be  affimei 
To  which  Pflttyj  and  Fertefcue  Juftices  agreed.     Et  ptr  Eijn], 
There  is  no  inconvenience  in  letting  executors  confefi  jadg* 
rinents,  for  if  there  be  a  precedent  debt,  all  is  fair ;  if  iwne^ 
tthe  party  will  have  them  upon  the  fraud.    I  think  this  is  i  good 
judgment ;.  though  if  it  were  erroneous,  it  might  be  abar>fr 
all  we  have  to  look  to  is  to  fee  it  is  not  fraudulent.  -  Vftat 
inUreJl  is  damages,  debt  will  not  lie,  but  it  is  otherwife  whem 
-a  flated  intereft  is  fixed  at  a  fhtted  rate.     The  judgoocflt  ^  1 
:C  B^  was  affirmed. 
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Hilary  T^rm, 

7  Georgii  Regis,     Xn  B^  R. 


John  Pratt,  Knt.  Lord  Cbiefjufiice. 

Littleton  Powys,  Knt. 
Robert  Eycc,  Knt. 
John  Fortefcue  Aland, 

Robert  Raymond,  Knt.  Attorney  General. 
filip  Yorkc,  Knt.  Solicitor  General. 


Lnd,  -K>r/.  J 


k)minus  Rex  verjus  Inhabitantes  de  Bicham. 

H£  feffions  fettlng  out  the  faifl  (pecially,  adjudge  the  Executlrg  the 
fetdement  of  a  poor  perfon  to  be  at  Bichamy  bccaufe  jfj"f^4^^"^e» 
when  he  lived  in  that  parifh  he  executed  the  office  of  ©n  births  and 

w  of  the  duties  given  by  the  6  tf  7  ^iP^.  3-  f .  6.  on  births  burials,  givci  a 

•  1  '  fettlcment. 

"***•  6&7W.3.c,6. 

3&4W.3.C.?!- 

eant  Damall  moved  to  quafh  it,  becaufe  this  was  not  a  Fortefc.  Rep. 
office,  and  it  would  be  giving  the  commiffioners  (who  |^J" 
appoint  the  coUeSors)  a  power  to  bring  what  charge 
vuld  upon  the  parifh  :  befides,  it  was  not  ftated  in  the 
that  this  was  an  annual  office,  as  it  muft  be  to  give  a 
lent  within  the  exprefs  words  of  ^^  ^ff^.  ^  M.  f.  i  !• 

Vf  contra^  cited  the  cafe,  HIL  9  Ann,  between  the  parijkss 
Mary  and  St.  Lawrence  in  Readings  where  it  was  held 
ic  execution  of  the  office  of  warden  over  all  the  parifhes 
town  oi  Reading  (which  office  was  in  the  nature  of  that 
ithingman)  g^ave  him  a  (cttlement  in  that  parilh  where  he 

Et 


becaule  it  appears  on  looking  into  the  Itatute  that  tli 
given  the  commiffioners  is  to  appoint  a  perfon  who 
coUe£tor  of  the  duties  for  a  year,  and  then  give  in  his  a 
It  has  been  held  a  fettlement  in  the  cafe  of  the  land- 
vrhy  not  in  this  ?  The  order  was  confirmed* 


If  the  probate 
be  lofty  the  exe- 
cutor 


Shepherd  veffus  Shorthofe# 

Mich.  7  Geo.  rot.  83. 

e  /^ASE  by  the  executors  of  the  aflignee  of  commiil 
V  V^  bankrupt  for  goods  fold  and  delivered  by  the  b 
on  an^empik*  ^^  defendant  prays  oyer  of  the  letters  teftamentary,  \ 
ficatioa  of  it.  (tt  out,  and  then  demurs.  And  Strange  for  the  defen 
jefted,  that  the  declaration  was  of  Trinity  term,  ip 
executor  fays  that  he  brings  into  court  the  letters  tcfta 
by  which,  fays  he,  fatis  liquet  to  the  court  that  I  am 
of  thfe  will,  €t  inde  habere  execution'^  ^c.  Whereas  u 
.  it  appears  that  the  inftrument  produced  under  feal  of 
dinary  does  not  bear  date  till  November  following,  fo 
jeflion  is,  that  the  executor  declares  before  probate, 
to  all  the  cafes,  where  it  is  held  that  though  he  m; 
mence  an  a^Ion,  yet  he  cannot  declare  in  it  before  { 

To  ftate  the  objection  fairly,  I  do  admit,  that  the  1 
the  ordinary,  which  are  fet  out,  do  recite  that  i^Ja 
the  will  was  exhibited,  probattim  ct  approbatum^  which 
the  a(5lion  j  but  this  is  not  fu.lficient,  for  though  the 
exhibited,  and  though  evidence  was  given  to  fatisfy  t 


/•  It.  _ 


.^^  C      .  ^.  .^A-         aI_-^ 
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kfc  irin,  widi  that  further  circumftance  of  its  being  under 
U  of  the  ordinary;  for  unlefs  they  were  fo  under  feal,  it 
orfl  noltjktis  liquere  to  the  court,  that  he  was  executor. 

tdfer  curiam:  The  inftrument  here  produced  is  not  the 
ihite,  but  an  exemplification  of  it ;  and  that  (hewing  there 
i«  probate  before  the  action,  is  fufficient :  this  is  their  con- 
tt.  way,  when  the  probate  is  loft,  for  they  never  grant  a  fe- 
ll |if€oate,  only  exemplify  the  firft,  and  thofe  exemplifications 
C'been  allowed  to  be  given  in  evidence.  The  plaintiff  had 
gment. 

Dominus  Rex  verfus  Buckland. 

rH  E  court  was  moved  to  deprive  one  in  cuftody  on  an  One  In  cvflody 
ixcmmunico  capiendo  of  the  benefit  of  the  rules  j    but  on  ^^  JJ^nU'fe-'* 
nfideradon  and  fearch  for  precedents  they  refufed  to  do  it.        nefitof  theruiet. 


Anonymous. 

I^HE  mortgagee  after  the  day  of  payment  brought  an 
1  ejedment,  and  the  court  ordered  him  to  (hew  caufe, 
W  on  payment  to  the  leflbr,  or  bringing  into  court,  princi- 
(Mntereft  and  cofts,  proceedings  (hould  not  be  ftayed:  and 

\i^t^  who  moved  it,  faid,  it  was  done  often  in  C,  B. 

• 

I. 

Dominus  Rex  verfus  Newton  et  al*. 

\Y  the  (hitute  i  Geo,  c.  13.  §  n.  it  is  enafted,  that  any  Taftlces  of  peace 
J  two  juftices  of  peace  may  fummon  any  perfon  to  take  the   .^  ^^  diicre- 
Ihs  before  them  j  and  if  they  do  not  appear,  then  on  oath  of  to  tcndrmg^  die* 
Ting  fuch  fummons,  the  juftices  are  to  certify  the  fame  to  oaths,  when  ap- 
: quarter  feffions,  where  if  the  party  fo  fummoncddocs  j;^oi\i^'^^^^^''*^^^ 


to  take  the  oaths,  he  (hall  (land  convi£tcd  of  rccufancy.  r.  w. 
le  defendants  were  jufliccs  of  the  peace,  and  ifTued  their  fum- 
los  accordingly ;  but  coming  afterwards  to  undcrftand,  the 
ty  was  a  gentleman  of  famion,  and  not  fufpet^ed  to  be 
iinft  the  government ;  left  a  tranfatflion  of  this  nature  (bouM 
an  imputation  upon  him,  they  refufed  to  give  the  profecu- 
:  his  oath  of  the  fervice  of  fuch  fummons,  that  the  matter 
iljht  go  no  further.  And  now  upon  motion  againft  them  for 
I  information,  the  court  declared,  that  the  juflices  had  no 
fereupnary  power  to  retufc  to  put  the  aft  in  execution,  and 
IWrfore  granted  an  information  againft  them. 

2  Wiar 


01  tae  lUue,  tne  better  to  enaoie  mm  to  comply  witl 

Dunfley  verfui  Wcftbrowne. 
At  Guildhall  coram  Pratt  C.  J.  dc  B.  JL 

Where  the mif,  riTtRESPASS  for  beating  his  kiwTintSy  per  quod 
tcr  brings  trcf-  JL  amijit ;  the  plaintiff  called  one  of  the  fervants 
^zUperqu'Jfer.  the  cafe.  I  obiefted,  that  he  having  a  right  to  bring 
the  fervant  *n  his  own  name.  It  was  in  eftedt  Iwearmg  for  mmfc 
beaten  is  no       muft  be  under  a  byafs,  becaufe  what  he  fays  now 

s^rcaf.  Evid.  ^^'  "^^X  ^^  given  m  evidence  againft  him  in  his  ov 
70.'      '        '    The  Chief  Juftice  inclined  to  ihe  obicdion^  fo  th< 

fet  him  afide  ;  and  in  the  debate  of  it  the  Chief  Juftic 
?*^>^.noj^^"<^^«  cafe.     A  failor  fues  for  wages,  and  the  queftion  ti 
thcr  fl^wagM  °'  ^^  '^fs  of  the  fliip  I  no  failor  who  has  wages  due, 
where  the  quef-    witnefs  as  to  the  falvagc  of  the  fhip,  becaufe  he  is  < 
rhTiofs'of  IJh^"    in  the  event  of  that.(iueftiom 

Anonymous. 
Coram  Pratt  C.  J.  at  Guildhall. 

Jf  the  firft  con-    ^TP^  H  E   defendant  came  to  the  plaintiff,  who  was 

ITnfy "be  broke"      ^     ^"^^>  ^^  ^^"  ^^^  ^  fccond-hand  fvvord :  and 
off,  the  warranty  Warranting  it  to  be  a  filvcr  hilt,  the  plaintiiF offered  him 
will  not  extend    and  a  half  for  it ;  the  defendsfnt  reftifed  to  take  the  m 
toa^  ub equtnt    |.}^gj.^upQn  wcnt  to  fevcral  other  fword-cutlers,  but  r 

ing  with  any  that  would  give  fo  much  as  the  plaintiff, 
back  to  him,  and  told  him  he  fhould  have  ir  for  the 


Hilary  Term  7  Geo.  41.^ 

.  rfdie  hilt's  being  fUver,  when  in  fad  it  was  brafs :  but  not  be-t 
log  able  to  prove  a  warranty  upon  the.  fecond  bargain,  he  was 
!  Aoofuit :  the  Chief  Juftice  being  of  opinion,  that  die  warranty 
qxm  the  bidding  a  guinea  and  half  would  not  extend  to  this  fale, 
iiviioh  was  a  new  and  a  different  contrail  at  a  different  time. 
[Mb  be  feemed  to  be  of  opinion,  diat  die  gripe  being  filver^ 
Ap  pbpndff  Ihould  have  declared  fpecially  on  a  warranty  of  th^ 
lift  of  die  hilt  only,  and  have  faid  that  that  part  w^s  hnb. 


Smith  virfus  Potter.    B.  R. 

N  a  f«r  tarn  on  5  ££x.  for  exercifing  a  trade  without  an  ap*  Proceedlngt  in  « 
orenricefhip.  Strange  moved  to  fhiy  the  proceedings,  becaufe  P^"lv  a^oa 
kHninal  plaintiff  had  relcafcd,  and  die  fad  was  laid  at  Cam^  SS^JghtfiT^.  r 
M4f/9  whereas  die  jurifdidion  of  £.  R.  is  at  lafl  fetded  to  be  andthefaaarofe 
idtnuned  by  the  21  Jac.  i.  f.  4.  to  aftions  arifing  in  the  county  •'Cambridge 
Mm  A  Ji.  fits,  fo  that  if  they  were  to  go  on  to  trial,  the  plain-        *  ^^^ 
flPcould  have  no  effe£b  of  his  fuit.     And  of  this  opinion  was 
#^  etmttf  and  they  made   a  rule  that  proceedings  ihould  be  * 


1^'. 


Moore  ti/r^i  Warren,  coram  Pratt, 

J  at  Guildhall. 
Holme  verfus  Barry,  coram  King 


>  at  Gui] 
9    J 


THE  defendant  in  each  of  thefe  a£Hons  at  two  of  the  clock  if  tkeftrtywlM 
in  the  afternoon  gave  the  plaintiffs  goldfmiths  notes  in  pay-  "ceWei  a  goU- 
■enL  which  were  tendered  the  next  morning  at  nine,  when  the  Sl^^r*i«*^iE 
loidfaiidis  had  a  quarter  of  an  hour  before  flopt  payment.     The  day,  it  Isnoc  hi*. 
Gbief  Juftices  direded  the  juries,  that  die  lofs  ihould  fidl  on  the  io<*i'thegaUl. 
lUendants,  there  being  no  laches  in  the  plaintifis,  who  had  dc-  ^^^  ^^' 
teided  their  money  as  foon  as  was  ufual  in  the  courfe  of  deal-  iz  Vio.  Abr. 
\agf  and  chat  the  keeping  the  notes  till  the  next  morning  could-  ^^3*  P^*  ^^>  i3» 
inc  be  confh-ued  a  giving  new  credit  to  the  goldfmiths.     Axid 
)mhiuri<^  found  ac(:ordingly.     And  afte^pwards  be^w^n 


Turner 
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Turner  ct  al'  verfus  Mead  ct  al*. 

Coram  Pratt,  at  Guildhall, 

And  the  com-  f  J  ^HE  defendant  paid  the  plaintiffs,  who  were  the 
rJ^nfaair  "*  i-  ^'^^^  company,  two  goldfmiths  notes  at  three  in  th 
affairs  of  this  noon ;  the  plaintifFs  fervant  the  next  morning  leaves  th( 
nature  is  to  be  with  the  goldfmiths  in  order  to  have  the  money  ready  for 
ckefly  regarded,  j^^  came  back  a  clearing ;  it  being  as  they  proved  cufton: 

the  bank  and  the  fword-blade  company  to  fend  out  their  r 
the  morning,  and  then  call  for  the  money  as  their  fervi 
turned  in  the  evening ;  and  the  goldfmiths  upon  receivi 
notes  always  cancelled  them,  and  got  the  money  told  oiit 
the  time  it  was  ufually  called  for.  The  notes  in  this  caj 
brought  early  in  the  morning,  and  received,  and  can 
and  between  four  and  five  in  the  afternoon  the  fervant  i 
them  called  again  for  the  money,  when  the  goldfmiths  1 
ftopt  payment :  upon  which  the  fervant  takes  new  nota 
fame  tenor  and  date  with  the  cancelled  ones  he  left  in  the 
ing.  And  becaufe  the  plaintifFs  had  done  nothing  but 
was  ufual,  in  leaving  the  notes  inftead  of  taking  the 
when  he  firfl  called  in  (he  morning,  the  Chief  Juftice  d 
the  jury  to  find  for  the  plaintifFs,  wnich  they  did. 


Dominus  Rex  verfus  Hall.     Ibidem. 


What  confefliAn 


IN  an  information  for  a  libel  againft  the  doSrine  of  th 
nity,  the  witnels  for  the  crown,  who  produced  the 
oftUbdisfuffi-  fwore  that  it  was  fhewn  to  the  defendant,  who  owned  1 
wtm  to  read  it.  ^^  author  of  that  book,  errors  of  the  prefs  and  fome  im 
riations  excepted.  The  counfel  for. the  defendant  objefle 
this  evidence  would  not  intitle  Mr.  Attorney  to  read  the 
becaufe  the  confciTion  was  not  abfolute,  and  therefore  ami 
to  a  denial  that  he  was  the  author  of  that  identical  book; 
the  Chief  Juftice  allowed  it  to  be  read,  faying  he  would 
upon  the  defendant  to  (hew  that  there  were  material  variai 


»-     .      A 
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Purret  verfus  Weeks, 
At  Taunton  affaut^  coram  Price,  un'  Baron'  Scaccarji. 

rH£  plaintiff  was  an  excifeman,  and  lived  in  the  county  Exclfeman  to  be 
of  Devon^  and  executed  his  office  in  feveral  pariihes  in  ^^^'^^'^  ^j)« 
1     ir   •  '/v     1  It.  n  /•  /I  •       county  where  he 

lit  county,  and  alio  m  a  pariin  that  extended  into  Somerfetjhtre.  Uves. 
Lnd  tbe^  commiffioners  of  that  county,  apprehending  they  had 
concurrent  power  with  the  commiffioners  of  Devon  to  tax 
im  for  his  falary,  on  account  that  he  executed  his  office  in 
heir  county,  they  tax  him  accordingly,  and  for  want  of 
Ajment  diftrain.  For  which  tre^safe  was  brought ;  and  ruled, 
kat  it  well  lay,  for  though  he  rides  about  to  the  publiclc  houfes 
a  that  county,  yet  he  muft  be  faid  to  keep  his  office  in  the 
tmn  where  he  lives  and  has  his  books,  and  there  he  was  onty 
tnaUe. 

Leeds  virfui  Power* 

£RROR  tarn  in  redditione  judlcit  in  an  ejeftment  in  C  5,  How  to  compel 
.      in  Ireland^  quern  in  ^rmaticne  ejufdem  in  B.  R.  there,  "  aflignmeni  ^f 

I  **   '  •*'  •'  -'  errors  on  writs 

»  ^       ^  Uomlrtland* 

i  The  beginning  of  the  term  I  moved  for  the  common  rule, 
Alt  die  plaintiff  ihould  affign  his  errors,  it  not  being  ufual  to 
Wee  out  a  fcire  facias  as  we  do  on  writs  of  error  from  C  B, 
iVhen  that  rule  was  out,  I«ioved  again  upon  an  affidavit  that 
Ve  could  find  no  body  concerned  for  the  plaintiff  in  error,  and 
lad  fixed  it  up  in  the  office ;  that  therefore  we  might  be  at  Hill.  %  Geo. 
iberty  to  fign  a  non  prosy  die  if  we  Ihould  be  put  to  fend  the  i^^^l/y  "•  Bttr^ 
life  over  to  Ireland  to  be  ferved,  the  delay  would  be  as  great  ^^it  ©f error ihaJ 
li  in  the  cafe  of  z  fcire  facias^  and  it  being  a  writ  of  the  plain-  the  fame  rules. 
UTf  own  fuing  out,  he  muft  be  apprized  when  was  the  due  ^f^/^f  ^"^f. 
ime  to  come  in  and  profecutc  it.     Whereupon  the  court  made  lanune,  I'had 
I  new  rule,  that  unlefs  errors  were  affigned  within  four  days '**«^»»«™i«»oa 
^br  fixing  a  new  note  up  in  the  office,  the  defendant  in  error  °*^ 
feould  be  at  liberty  to  lign  a  non  pros. 

Wkfain  the  time  errors  were  affigned ;  and  on  the  arguing 
RcfVf  objedled,  that  it  is  an  eje&ment  for  lands  in  the  county 
ifDuiliUf  and  yet  the  trial  is  at  the  King's  courts  in  the  county 
if  the  city  oi  DubUn. 

Strangi  contra.  This  court  will  not  take  notice  that  they  are 
[iftin£l  counties,  but  rather  intend  the  city  to  be  part  of  the 
XMiaty.  That  the  county  of  the  city  oi  Dublin  is  the  county 
n  which  the  city  of  Dublin  lies.  Or  if  they  Ihould,  yet  the 
rial  may  be  right,  for  it  runs  pojiea  die  et  loco  infra  content*, 
fUch  locus  infra  contentus  may  be  as  well  the  place  within  the 
ounty  of  Dublin,  where  the  demife  is  laid  to  be  made,  as  any 
cber. 

VoLi  I.  E  €  Or 
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Or  admitting  it  a  trial  out  of  the  proper  county,  yet  it 
is  l;e]peJ  by  the  i6  fe"  17  Car,  2.  r.  8.  which  is  cna£lcd  in 
li'iiund  by  17  ^  18  Car,  2.  c,  12.  being  a  trial  by  a  ju'-y  df 
the  proper  county,  for  the  award  of  the  vfrtin  is  previous  to 
any  mention  of  the  county  of  the  city,  and  commands' the 
flieriiF  of  the  county,  to  fummon  twelve  men  of  his  couurr, 
and  then  the  trial  is  had  by  the  juratorcs  unde  infra  fit  m^ntli^ 

If  this  be  not  rif;ht,  there  never  was  a  proper  trial  of  any 
caulc  arifing  in  the  county  of  Dublin  \  for  the  King's  courts  ! 
fitting  in  the  city  of  Dublin^  it  is  there  all  the  trials  of  thofe  j 
.caufcs  are  hnd  :  juft  as  here,  where  caufcs  of  JlfidiUeJex  are  j 
tried  in  the  fame  place  where  the  King's  Bench  fits.  We] 
have  inftances  in  i^'«ff/f7Wof  coun;y  caulos  being  tried  incirio  i 
which  are  counties  alfo,  as  at  V/o^ccjLr  where  both  arc  tried 
\\\  the  fame  place. 

The  court  f;iiJ,  they  mufl  intend  them  diftinft  counties,  but 
as  to  the  other  pcints  they  went  over  to  be  inquired  into. 
And  afterwards, 

• 
In  nnfwcr  to  the  objection  made  the  )aft  term,  that  tHc  lani 
lay  in  the  ccuiuy  of />)/./'/.';;,  and  the  trial  was  in  the  county  of 
the  citv  o{Didlin\  Strange  now  cited  an  act  of  Parliament  made 
in  Ireland  17  ^  18  Car.  2.  c,  20.  which  appoints  the  trial  of 
c;iufes  arifmg  in  the  county  of  Dublin  to  be  at  nif,  ^/w  in  the 
liime  place  where  the  King's  courts  fit,  in  the  county  of  the 
c\ty  of  Dublin.     So  the  judgment  was  ainrmed, 

A^.  B.  There  belncc  fuch  an  exprefs  adt  of  Parliament,  I 
thought  it  nor  neceflary,  to  put  it  on  the  former  foot  a 
being  a  trial  by  a  jury  of  the  proper  county,  which  wouH 

Qjittlu  44J?.  have  bten  a  fufficicnt  anfwer :  for  Pirfch.  10  fK  3.  B.R* 

Lady  Caherly  v.  Sir  Richard  Levifig  in  covenant,  the  cafe 

'  was   fent  into  the  county  palatine  of  Chefter^  on  a  local 

plea    of  a    matter  arifing  in   the  county  of  the  city  rf 
llL\lit.r :  the  mitti/ni's  to  the  C  T.  was,  to  award  a  vettitt  . 
to   the  (herift  of  the  county  of  Qjejler^  which  was  done 
accordi/.rly;  and   after  verdict   pro  qiur^    moved  by  Sir 
Harth,  Shczirr  in  arreft  of  judgment,  that  this  is  a  mif-trid'f 
not  aided   bv    ilie  ftatute  of  jeofails:  bcincr   a  trial  in  t 
v.Tonc;  couiiiv  :   but  the  court  held  it  was  aided:  and  thit 
is  a  fhcnger  c:ifc  tlian  this,  wlu-re  it  appears  the  trial  was 
by  a  jury  of  the  proper  countv,  as   it  was  not  in  that 
caff  i  anil   in  delivering  tlie   reiblution   of  the  court  Hsk 
C  J.  cited  (Jl:t.v  V.  hrigs  in  B,  R,  where  he  faidithad 
been    To   lit'ld  likevrife,     and    fo   in    i    Saund,  246.  Craft 
v.  Hcite. 
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Sir  John  Pratt,  Knf.  Lord  Chief  Jujlice. 

Sir  Littleton  Powys,  Knt.         T 

Sir  Robert  Eyre,  Knt.  >jHfiices. 

Sir  John  Fortefcue  x^land,  Knt.  j 

Sir  Robert  Raymond,  Knt.  Attorney  General. 
Sir  Philip  Yorke,  Knt.  Solicitor  General. 


T 


Myer  verfus  Arthur. 

HE  plaintifF  recovered  judgment  againft  the  principal,  Prtccedingi 
and    took  out   a    capias  ad  fathfacicndum^  and  had    a  *€«"ft  l>«*  ft>y- 
non  eft  inventus  returned:    of  this  judgment  error  is  by  the  priacbiL 
brought,  and  two  days  after  the  plaintifF  fues  out  z  fare  facias 
■pii^  the  bail,  who  now  moved  to  ftay  the  proceedings  upon 
wt  fiire  facias^  as  is  done  in  cafes  where,  pending  error,  the  Trin.  10  Geo, 
pbintifF  brings  an  aftionofdebt  upon  the  judgment  j  infifting  Tucker  wfTahir, 
(hat  it  was  more  reafonable  in  t:iis  cale,  becaufe  otherwife  the  bail  ^^  ^*™*  ^^^^. 
might  lofe  the  advantage  of  difcharglng  themfelves,  by  afurren-  ^^P^^^^y"*^"**"- 
Icr  of  the  principal ;  which  they  can  do  at  any  time  before  the 
tturn  of  the  kcondfc  ire  facias.     And  the  court  thought  it  rea-   See  8  Mod.  130. 
imable,  that  the  proceedings  (hould  be  flayed;  on  the  bail's  s*^* 
onfenting,  that  if  the  judgment  be  affirmed,  they  would  fur- 
ender  the  principal,  or  give  judgment  on  theylvV^ytjc/ji.  Ste^ott^^. 

a  Stra.  871,3724 

xa70» 
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Cuder  verfus  Goodwin. 

Where  the  plain-  TTj^  RROR  of  a  judgment  in  C.  B.  in  cafe  upon  fevcralp^(^* 
nf^i!^c  d!»m7^?,  JLL   "^i^es  ;  o"  ^^^  inquiry  damages  are  given  feparately,  etpr§  . 
he  need  nor  re  Ttvfts  ft  aij}a^iis  ad  v'l^inti JhUdosy  and  then  the  plaintiff  relcafes 
icafc  jnyofthc    ^^ic  damages  as  to  two  of  the  counts,  stel  has  judgment  for  tbf 

coih  g  veil  by  ^  ,  •   u         n       7  .  ^ 

the  jury.  reiidue  with  colts  de  tna-cmento, 

BrantJnvajte  Serjeant  objeSed,  that  the  20 /•  cofts  given  by 
the  jury  went  to  the  whole,  whereas  by  the  rdcafe^  the  plaindf 
confcfles  he  has  a  caufe  of  aftion  but  as  to  part.  Hob.  168. 
Scd  per  ciiriaiH^  All  the  precedents  are  fo,  the  jury  give  the  fame 
cofts'in  aU  cafes,  and  if  the  defendant  is  put  to  any  partidihr 
c-xpencc  as  to  the  bad  count,  the  court  can  make  him  an  allow- 
ance in  the  coils  they  givcc^  incrinuTOo^     Judgment  affiroud. 


Bayly  verfus  Raby  et  al*. 

n^oro^n  d«7a""a    f^^^^^^^ER  L  ET  movcd,  that  four  fe\'cril  dcclanuoK  b 
tioni  a'gainft^"  trelpafs  agaiiift  four  different  perfons  might  be  put  into  ooe^ 

ff paratc  perfons.^  on  an  a^davit  that  the  trefpafs,  if  any,  was  coaittitOcd  iijr  at 
jointly.  Sed  per  curiatHy  We  never  went  fo  fiar  as  die  cafe  of 
different  perfons,  but  only  where  the  declarations  arc  betweca 
the  fame  parties.  The  plaintiff  may  have  ibe  benefit  «f  fc 
other's  evidence  in  his  aftion  againft  cither,  but  this  will  be  t» 
deprive  him  of  that. 


.    ^  Ncjiiks  v^rfiis  Watts. 

How  pauper  fliaii   T)  E  R  curiamy  It  is  fettled  in  C.  J5.  and  wc  nde  it  to  tetf 
be  punbhea  for   l^  ^^^  ^  ^^^L  not  pay  cofts  for  not  going  on  to  tial,  ' 

n('C  going  on  to  ,*.      i^     ,  i-*        ./•' \  n  i  -n 

trrai.  as  Other  plamtilfs  do.     But  if  the  cofts  are  taxed,  we  wul  pw- 

Fortcfc.  319.      vent  his  being  v«xatious,  by  obliging  him  to  pay  them,  Wte 
he  (ball  try  the  caufe. 

Dominus  Rex  verfus  Revel. 

Youatrarogu*  TNdiftment  ajainft  the  defendant  for  fapng  of  Sir  Edwsri 
*f ^  *  r  ^*  *  f'^*  I  Laivrence  a  juftice  of  peace,  in  the  execution  of  his  officCi 
^Jce/mdrebble.  You  are  a  rogue  and  a  liar.  And  T^carg  moved  after  veitfiS 
»St..  xi^.  mpro  Rcge^  in  ar reft  of  judgment,  that  though  the  juftice  might 
Comfcf.  46,^5,    jjayic  tommittcd  him  for  the  contempt,  yet  the  words  arc  not 

indidabki 
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diclable,  fincc  it  is  not  to  be  prefumed  they  would  provoke 
juftice  of  peace  to  a  breach  of  the  peace,  which  is  the  reaiba 
hy  indiftments  have  been  held  to  lie  for  words.  Sedptrcu- 
am.  The  allowing  he  nnight  be  committed,  (hews  they  v/erc 
idiiflable.  It  is  true  die  juftice  may  make  himfelf  judge,  and 
uniOi  him  immediately;  but  ftill  if  he  thinks  proper  to  pro- 
ecd  lefs  fummarily  by  way  of  indictment,  he  may  :  the  true 
iftinftion  is,  that  where. the  words  are  fpoke  in  the  prefcnce 
f  the  juftice,  there  he  may  commit  ;  but  where  it  is  behind 
is  back,  the  party  can  be  only  indicted  for  a  breach  of  the 
>cacc.  Cafes  cited,  Salk.  698.  ^  Mod.  139.  2  Sho.  207. 
:  Roil,  Rep.  79.  Regina  v.  Langley^  Solcyy  Nuns  and  LcgaJJkck. 
[udgment  pro  Rege. 

Sanderfon  verfus  Clagget. 

LIBEL  in  the  fpiritual  court  by  the  archdeacon  for  procn-  Suit  lies  m  the 
rations  ;  the  defendant,  who  was  curate,  fuggcfts  that  they  f})iritur.l  court 
avc  never  been  paid,  and  that  the  church  for  which  they  are  ^"^pP^^.^jr^^^"'" 
imanded  is  a  reftory  impropriate  without  a  vicarage  endowed.  6^7'.       '    '^' 
Jid  having  obtained   a  rule  to  (hew  caufc,  why  there  (hould  SiJiQibf.  Coa. 
^  go  a  prohibition ;  Mr.  IVdliams  for  the  archdeacon   pro-  *^'^'  *°'"* 
iced  an  affidavit,  that  6  J.  8  d.  had  been  conftantly  paid  every 
^,  and  cited  i>^i  6.  where   it  is  faid,  that  the  vifitor  has 
C&me  right  to  procurations,    as  the  parfon  has  to  tithes^ 
f  as  one  inftruAs  the  Uity,   fo  the  other  inftrudts  the  parfon 
\  to  the  points  of  his  duty ;  and  that  a  clergyman  can   no 
lore  prefcribe  not  to  pay  procurations,  than  a  layman  can  pre- 
Tibc  in  a  n$n  decimando  for  tithes.     Et  per  curiam.  That  is 
Mtainly  fo  5  of  common   right  procurations    arc  due  to  the 
rdinary  or  archdeacon,  and  here  the  ordinary   fuffcring  the 
rchde^con  to  fue  for  them  before  him,  we  muft  take  it  they 
clong  in  this  cafe   to  the  archdeacon ;    which  is  made  more 
sdbnable  by  coupling  it  with  the  evidence  of  payment.     J'or- 
Krly  the  viiitor  demanded  a  proportion  of  meat  and  drink  for 
b  refi-efliment,  when  he  came  abroad  to  do  his  duty,  and  exa- 
une  the  ftate  of  the  church  ;  afterwajds  thefc  were  turned  in- 
)  annual  payments  of  a  certain  fum,  which  is  called  a   pro- 
iration,  being   fo   much  given  to  the  vifitor  ad  procuramlum 
km  et  potiim.     Though  there  be  no  vicar  endowed,  yet  the 
^fon  for  thefe  payments  continues,   for  the  impropriator   is 
Jigcd  to  find  a  curate,  and  that  curate  will  have  as  much  ift- 
uftion  from  the  archdeacon,  as  if  he  was  rcdtor  of  the  parilli, 
a  vicar  endowed. 

\ni  as  this  is  a  mere  ccclefiaftical  right,  the  fuit  is  pro- 
\y  inftitutcd  before  the  ordinary.  It  was  never  knowii,  that 
iSdojx  was  brought  for  thefe  procurations,  nor  in  the  cafe 
uches  are  there  any  inftances  before  the  ftatute  oiEdw.  6. 

£03  It 
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It  was  objeflcd,  that  the  libel  runs.  That  time  out  of  mini 
the  archdeacon  had  this  right,  and  yet  it  appears  the  arckdea- 
conry  was  made  within  time  of  memory,  and  this  is  to  let  the 
fpi ritual  court  try  a  prefcription.  Sed per  curiantj  We  all  know 
what  they  mean  by  the  phrafe  timeout  of  mindy  which  with  them 
goes  no  farther  back  than  fifty  or  fixty  years.  But  if  it  wcrea 
new  archdeaconry,  why  is  it  not  like  a  new  redlory,  where  tidits 
are  due  as  before  for  all  the  lands  within  the  diftrid.  Here 
the  demand  is  fpiritual,  and  fo  are  the  perfons,  who  are  bound 
by  the  canon  law  j  which  being  the  rule  of  thcfe  payments,  we 
are  of  opinion,  that  the  fuit  below  was  well  inftituted,  and  there- 
fore there  ought  to  be  no  prohibition. 

It  was  formerly  denied  in  Chancery  by  the  Matter  of  die 
Rolls,  on  debate,  and  time  to  advife. 


Hlllier  v€r/us  Plympton* 
Hil.  7  Geo.    rot,  46. 


Departvrt 


ACTION  upon  the  cafe  upon  feveral  promifes ;  the  dc» 
fendant  pleads  infancy,  the  plaintiff  replies,  it  was  far 
necefTaries,  and  the  defendant  rejoins  an  account  ftated,  ^iailf» 
fuptrindc  praed*  querens  exoneravit  the  defendant.     And  on  de- 
murrer judgment  was  given  for  the  plaintiff,  becaufe  the  re- 
He  thnt  pleads    joinder  was  a  departure  from  the  plea  j  or  if  not,  jctixmroA 
S^ewTfow!'  '""^  generally  will  not  do,  for  the  party  mufl  flicw  how  he  « 

difcharged. 

Onflow  verfus  Orchard. 

Where  the  de-    'TT^  R  E  S  P  A  S  S   againft  two,  and  judgment  by  default,  and 
fcndants  confefs     J^      Icparate    damages,   20  /.   as  to   one,  and  id.  as  to  the 

Lm^^r/anno^t^  ^^^^^^  »  ^^^  ftayed  till  further  motion,  on  the  authority  of  Bf- 
be  fevered,         don^s  cafe,  that  the  damages  cannot  be  fevered,  where  the  trcf- 

pafs    is  confelTed,     Trin.  fequin*  the  judgment  was  arrcficd, 

1 1  Co,  5.  • 


The  Mayor  of  Northampton's  cafe. 

^^^  T  T  ^  ^^"^^  Lord  Halifax  a  licence  to  keep  a  publick  houfc^ 

Xr\.  which  the  court  (aid  was  a  libel  in  the  csife  of  a  pcrfoft 
of  his  quality,  and  granted  an  information  for  it. 


Anon^ous^ 
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Anonymous. 

y)ER  curiam^    If  a  man  cfcapes,    and    returns  again,    and  Ef.apr  purged 
'^  after  commits  a  .cconJ  cfcapc,  he  cannot  be  taken  up  for  ^>  "Mm. 
the  firft  efcape,  it  bcin^  purged  by  his  return. 

Domlnus  Rex  verfus  Inhabitantes  do  Illip  in  com*  Oxon. 

"T  TPON  a  fpecial  order  of  fcfTions,   the  cafe  was  ftated  for  Sickr-.^f:  or  .ib- 
\j    the  opinion  of  the  court.     That  Ihur;  Jflilon  was  re-  ^<^';  -';»''  7'" ^ 
gularly  hired  for  a  year  by  Samuel  yofies  into  the  parilh  of  Ijlip\  t.ine  .i>cs  not 
Cliat  durin;;  the  year  he  wi^s  ficl:  for  fix  d*;vs,  and  incapable  of  P''^^  '*■'  f-^"  f^-- 

oing  any  lervice  j  that  arterwards  he  went  without  leave  ot  his  F„.tck.  Ren. 
xnaftcr  to  fee  his  mother,  and  ftaid  away  four  dnys  ;  and  that  -o^. 
tiiree  days  before  his  year  v/as  up  he  afked  leave  of  his  matter  \l'^'  *'^  Set.  and 

'  Ken*  QT     Pi 

•ego  to  a  ftatute  fair,  to  be  iiircd  ;  which  the  maftcr  refufcd,  j^y.'      ' 
feut  the    fervant   perfifting   he    mult    go ;    t!ie   mailer  replied,  t"ji=y  262. 
**  I  am  refolved  you  fhisll  gain  no  fettlcmei;t  in  this  pariih  ; 
**  and  therefore  if  you  will  go,  it  fhall  be  for  good   and   all." 
*•  No,"  fays   the   other,    *^  I  will  ferve  out  the  year  j"  and 
thereupon  he  went,  and  never  returned  during  the  laft   three 
^lays ;  and  when  he  came  to  be  paid,  the  maftcr  deducted  for 
Ac  time  he  was  fick,  and  whf  n  he  went  to  fee   his   mother  ; 
^hich  deduftions  the  fervaiit  agreed  to ;  and  the  maftcr  at  the 
^nic  lime  abated  bd.  for  the  laft  three  days  ;  which   the   fer- 
vant  refufed  to  allow,  but  the  maftcr  rcturiiig  to  pay    it,  the 
fcrvant  took  the  reft  of  his  wages-.     And  whe  her  ihcfe  inter- 
'■'Aptions  of  the  fervice  ft^ould  defeat  the  fettlcnic;ni  in  ////ft,  was 
^e  queftion  :  and  the  feflions  adjudged  it  a  fcttlcnu-nt. 

It  was  argued  larirelv  bv  Mr.  Haivlhis^  who  moved  to  q^tafti 
w^e  order  ;  arid  he  cited  the  cafe  hctiveen  the  pfirijhti  ^ij  Ftm'lct 
s^d  Bernhajriy  Mich,  i  Geo,  where  the  maftcr  and  for v ant 
parted  by  confcnt  three  weeks  before  the  end  of  the  year,  and 
it  was  held  no  fetticmcnt. 

And  now  Pratt  C.  J.  delivered  the  opinion  of  the  court. 

In  this  cafe  here  is  no  doubt  but  that  there  was  a  co»T!pl':at 
and  perfect  hiring  for  a  y^ar.  'i'he  only  queftion  i>,  whr?iier 
there  has  been  fuch  a  fervice  ia  purfuancc  of  ir,  as  will  give  A 

fettJement  to  the  party.     Three  objections  have  been  made  at 

the  bar,  v.hich  it  v.ill  be  proper  to  take  notice  of. 

E  e  4  I.  T'h'i.t 
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1.  That  the  fervant  being  fick  for  fix  da3rs^  and  incapabk 
of  ferving,  can  never  gain  a  fettlement,  which  is  to  be  ac- 
quired only  by  a  fervice  for  a  year :  but  here  fay  they,  he  dil 
not  ferve  for  fix  days,  and  fo  there  wants  fo  much  of  a  fer- 
vice for  a  year,     l^his  was  lightly  touched  ypon  at  the  bar  j; 

^urr.  Setil.  Ccf.  and  furcly  there  is  little  in  it :  a  fervant  that  lies  thus  under 
»•  494-  p*«  J5^«  the  vifitation  of  the  hand  of  God,  which  be£ds  him  not  throiig|k 
his  own  def;iult,  is  and  muft  be  taken  to  be  all  the  while  in  At 
fervice  of  his  mailer  :  and  if  this  exception  was  to  be  allowed^ 
it  might  prevent  all  the  fettlements  in  the  kingdom.  It  is  not 
to  be  prcfumcd,  that  the  fervant  is  lefs  able  to  provide  for  him- 
felf  at  the  year's  end,  becaufe  he  has  had  a  flight  indifpofitioB 
during  the  year  :  and  that  prefumption  of  an  ability  is  the  fbiui- 
daiion  of  making  it  a  fettlement. 

2.  It  was  objected  that  his  going  to  fee  his  mother  widiogt 
leave,  was  a  defer t  ion  of  the  fervice ;  and  the  time  he  Ituk 
away  takes  fo  much  o(F  from  a  compleat  fervice  for  a  year* 
As  to  that,  we  are  ail  of  opinion,  that  it  will  not  prevent  tba 
fettlement :  it  was  never  the  intent  of  the  ftatute,  that  if  a  fer- 
vant happened  to  flay  out  a  night  or  two^  it  fliould  avoid  die 
fettlement.  But  here  the  mailer  taking  him  again^  has  dif- 
pcnfcd  with  his  non-attendance :  fo  there  is  nothing  in  thik 
objection. 

3.  The  third  (and  indeed  the  moft  coniiderable)  objedion 
was,  that  the  going  away  three  days  before  the  year  was  upi 
and  never  returning  again  during  the  year^  is  a  forleiture  o{ 

the  fettlement. 

Now  though  that  would  f^ma  facie  be  a  good  objedion,  jet  ] 
as  this  cafe  is  circumilanced,  we  are  of  opinion  it  cannot  prcn    1 
vail.     CL^nfidcr  how  the  caie  ilands,  with  regard  to  thefer* 
van:,     he  knew  his  mailer  defigned  to  part  with  him  at  Ac 
year's  end  :  and  therefore  it  was  high  time  for  him  to  kwk 
out  for  another  place.     To  this  end,  he  applies,  in  a  very  prcK 
per  manner,  for  leave  to  go  to  the  ilatute  fair,  which  is  a  [Jace 
where  in  all  likelihood  he  might  provide  himfelf^  and  not  be 
obliged  to  lie  idle  all  the  year,  it  being  ufual  for  people  in  the 
country  to  go  thither  to  hire  their  fcrvants  y  the  mailer,  like 
an  unreafonable  man,  rcfufcs  fo  reafonable  a  requeft,  coupling 
it  with  a  declaration,  that  the  fervant  (hould  gain   no  fetde- 
mcnt  with  him ;  which  is  a  badije  of  fraud  on  the  fide  of  the 
mailer  that  ought  not  to  prevail.     As  therefore  the  requeft  was 
Ifcafonablc,  and  upon  a  juil  ground,  on  the  fide  of  the  (ervant; 
and  the  refufal  unreafonable,  on  the  fide  of  the  mafterj  we 
think  the  fervant's  going  afterwards  without  leave,  is  no  for- 
^1^/.  sVuu^c jf.  *^'^"^^  of  his  former  fervice  ;  efpecially  if  wc  take  in  the  dc- 
4 ; ;.  pi,  A9.    claration  the  fervant  made  at  that  tinrie,  "  that  he  would  fcnre 
4y4*  P^  »$5*    out  the  year,"  and  his  refufal  afterv/ards  to  allow  the  mafter 


^\ 
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fiw  the  laft  three  days,  which  plainly  fhew  that  the  con- 
was  not  dillblved  before   the   end  of  the   year,  as  was 
gly  infifted  on  at  the  bar. 

hefc  are  all  the  exception's  that  were  taken  to  this  order ; 
ire  all  of  opinion,  that  they  are  not  fufficient  to  overthrow  «  Bttrr.R«^ 
ettlcment,  and  confequently  the  fefHons  have  done  right  in  7^^ 
ing  him  to  IJIipy  and  the  order  muft  be  confirmed. 

Woodford  verfus  Eades  et  al*. 

►  N  a  contrail  for  ftock  between  the  plaintiff  and  y,  S,  Court  fh  afide 
they  each  depofit  200  /.   in  the  hands  of  the  defendant,  ][^'5^^^][^ 
7.  S.  not  performing  his  agreement,  the  plaintiff  fues  for  ^j^^^iJT*^ 
jepofit,  and  had  judgment  on  demurrer,  and  took  out  a  writ   ' 
iquiry,  and  proved  his  cafe ;  but  the  jury,  on  a  notion  that 
defendant  could  not  pay  out  the  money  without  confent 
oth  parties,  gave  i  </.  damages  ;  which  was  now  fet  aiide, 
court  faying,  that  the  rule  of  not  fetting  afide  verdiAs  for 
fmallnefs  of  the  damages  did  not  extend  to  this  cafe»  where 
jury  miftookin  point  of  law;  and  the  Chief  Juftice  faidhe 
w  no  reafon  why  the  court  fhould  not  interpofe  in  the  other 


Clare  verfus  Froft. 

TRESPASS  for  cutting  down  the  plaintiffs  tree.  Strange  Two  juftifiok. 

moved,  and  had  leave  to  plead  double;  viz.  that  the  de- ^"'l^T^ ^ 
dant  was  leffee  of  an  houfe  and  the  clofe  where  the  tree  ^ 
)d,  and  having  liberty  to  cut  down  for  repairs,  he  felled  it 
that  account ;  and  fecondly.  That  y.  S,  was  owner  of  an^ 
ient  mill,  to  which  there  was  a  watercourfe  through  the 
Hmd  of  the  plaintiff,  and  fo  prefcribe  for  a  right  to  enter 
i  deanfe  the  watercourfe,  and  that  the  tree  hung  over,  and 
:  root  fpread  fo  into  the  ftream,  that  it  ilopped  the  vifater» 
i  fo  juftify  the  cutting  down. 

Edwards  verfus  Blunt. 

^ER  curiam^  after  judgment  on  demurrer,   the  defendant  After  jTidgment 
Ihall  not  come  to  arreft  the  judgment  on  return  of  the  in- ^'^  *l*"'*"^'^'  ^ 

-  .         ,  •  V     r  1  1  motion  to  irreft 

ry,  for  an  exception  that  might  have  been  taken  on  argu-j^j^gmcnu 

the  demurrer.  The  parties  cannot  be  faid  to  come  as 
ei  cur*^  nor  fhall  any  body  tell  us,  that  the  judgment  we 
e  on  mature  deliberation  is  wrong ;  it  is  otherwife  indeed 
be  cafe  of  judgment  by  default,  for  that  is  not  given  in  fo 

(blemiji 
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folemn  a  manner ;  or  if  the  fault  arifcs  on  the  writ  of  incjt:^^^ 
or  verdicl:,  for  there  the  party  could  not  allege  it  before.     £^^^Jt 
V.  Godfrey^  Mich.  4  Geo.  2. 


Seagood  verfus  Nealc.     In  Cane. 

What  vrriting      o  Agreed  to  fell  an  eftate  in  land  to  O.  and   wrote  to 
evidence  of        0»   agent  to  deliver  the  title  deeds  to  O.  he  having  agreed 
fn'thc'ftatute'of'  <lifpofe  of  it  to  him.     Afterwards  S,  fold  this  eftate  to  Z).  w 
frauds.  had  notice  of  this  tranfadlion  :     O.  brought  a   bill   againft 

Atk.  ^iTj^'*'    and  D.  infifting  that  the  letter  brought  the  cafe  out  of  the 
Ch.Prcc.560.    tutp  of  frauds  and  perjuries.     But  Lord  Chancellor  held  it 
not,  becaufc  the  agreement  does  not  appear  in  it. 


Cumber  verfus  Wane. 
Trin.  5  Geo.  rot.  173. 


rp  RROR  e  C.B,  in  an  indebitatus  ajfumpfit  for  15/.     Tl 
•^  defendant  pleads,  that  he  gave   the  plaintiff  a  pronufib: 


Giving  a  note 

for  5/.  cannot 

be  pleaded  as  a  ...  ..>*«. 

frtisfaaion  for   notc  for  5  /.  in  fatisfadlion,  and  that  the  plaintiff  received 
*5^*  in  fatisftiftion.     The  plaintiff  put  in  an  immaterial  replicatio. 

to  which  the  defendant  demurred.     And  after  judgment  for 
plaintiff,  it  was  objedlcd  on  error,  that  the  plea  was  ill,  it  v 
pearing  that  the  note  for  5  /.  could  not  be  a  fatisfaiSlion 
15/.  and  that  where  one  contnuEl  is  to  be  pleaded  in  fatis: 
tion  ^i  another,  it  ought  to  be  a  contra£l  of  an  higher  natui 
Hob,  68.     2  Kcb,  804.     One  bond  cannot  be  pleaded  in  fatr 
faftion  of  another,      i  Mod,  225.     2  Kcb.  851.     Even  the 
tual  payment  of  5/.  would  not  do,  becaufc  it  is  a  lefs  fu* 
5  67(9.  117.     I  Leon.  19.     Much  lefs  fhall  a  notc  payable  a* 
future  day. 

Econtrn.     It  was  argued,  that  the  plaint! fPs  demand  confi^^fi- 
ing  only  in  damages,  it  was  for  his  benefit  to  have  it  reJuc     ^cd 
to  a  ceftiiiftty,*and  to  have  the  fecurity  for  it  made  negot        w- 
ble.     A  ilatcd  account  may  be  pleaded  in  bar  of  an  aAion^^  of 
covenant.     4  Alod,  43.     i  Mod,  261.     i  Roll.  Ahr.  122.  Fcrr^^- 
mcrlj:-' indeed  executory  promifcs  were  not  held  a  fatisfaflici^^^'N 
but  the  contrary  has  "been  fmce  adjudged.     Raym,  450.     5^^^« 
76..    And  nov/  it  is  held  that  an  award  before  performar'^cc 
IS  a  bar  of  the  former  adtion. 


Et  per  Pratt  C".  J.  (on  confideration)  We  are  all  of  opini^^^» 
that  the  pica  is  not  good,  and  therefore  the  judgment  m.  *J" 
be  affirmed  :  as  the  plaintiff  had  a  good  caufe  of  action,  it  cr  ^n 
ijnly  be  cxtinguifhcd  by  a  fatisfailioii  he  agrees  to  accept  j  ^^^ 
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is  not  his  agreement  alone  that  is  fufficient,  but  it  muft  ap« 
ar  to  the  court  to  be  a  reafonable  fatisfa£tion  ;  or  at  leaft  the 
ntrary  mu'fl  not  appear,  as  it  does  in  this  cafe.  If  5  L  be 
s  is  admitted)  no  fatisfaftion  for  15/.  why  is  a  fimple  con-, 
id  to  pay  5  /.  a  fatisfedlion  for  another  fimple  contrail  of 
ree  t^mc^s  the  value  ?  In  the  cafe  of  a  bond,  another  has 
vcr  l:cn  allowed  to  be  pleaded  in  fatisfaftion,  without  a  bct- 
ring  of  the  plaintiff's  cafe,  as  by  fhortning  the  time  of  pay- 
cnt.  Nay  in  all  inflanccs  the  bettering  his  cafe  is  not  fuffi- 
ent,  for  a  bond  with  fureties  is  better  than  a  Angle  bond^  and 
t  that  will  not  be  a  fatisfa£tion.  i  BrownL  47,  71.  2  RoU. 
If.  470.     The  judgment  therefore  muft  be  affirmed. 

Then  it  was  alleged,  that  fince  the  time  which  the  court  judgment  ea- 
tok  to  advife,  the  defendant  in  error  was  dead ;  and  there-  **'«'*  **»^  P^ 
fc  they  prayed,  that  they  might  enter  the  judgment  nunc  pro  party  dledV^d- 
!«r,  as  was  done  in  the  cafe  of  Bailer  v.  Delanderj  Trin,  i  Geo.  ing  «  mr*  aJvl* 
B.  R.  which  was  ordered  accordingly.  f^^*  *'"''•, 

*  ^  Bdmcs  186. 

I*  C.  P*  X42.     Rep.  and  Cof.  Prad.  C.  P.      I43>  144.     1  Bur.    Rep.  414.  Black*  Rep.  95* 

Right  verfus  Hamond. 

N  ejefiment,  a  cafe  was  made  at  Kent  aflizes;  that  Thomas  ConftrafUonof 
Came^  being  tenant  for  life  of  the  lands  in  queftion,  remain-  i'^^^Sj' 
r  to  his   wife  for  life,  remainder   to   his  own  right  heirs,  2Eq.Caf.*AJ>^ 
OHoher  1673.  made  his  will  in  thefe  words  :    "  Itenij  my  33s-  pi.  u. 
lands  by  fVoohuich  my  wife  is  to  enjoy  for  her  life,  after  her  *^»"- Abr.no. 
deceafe  of  right  it  goeth  to  my  daughter  Elizabeth  for  ever,  ^ 
provided   fhe   hath   heirs  ;    if  my  faid  daughter  Elizabeth 
(hould  die  before  her  mother,  or  without  heirs,  and  my  faid 
wife  Mary  fhould  marry  again  and  have  an  heir  male>  I 
bequeath  him  all  my  right  to  that  eftate,  not  thinking  I  can 
fttfficiently  reward  her  love  ;  if  my  faid  wife  marrieth  again, 
and  fails  of  heir  male,  after  her  deceafe  and  my  daughter,  ihe 
felling  of  heirs,  I  bequeath  50  /.  per  ann,  of  that  eftate  to  my 
brother  Jofeph  Camcy  and  to  his  heirs  for  ever."     And  then     • 
ftributed  the  reft  to  other  perfons. 

The  devifor  died,  and  the  wife  married  again,  and  had  iffue 
mtas  Hamond  the  defendant,  and  died.  Then  Elizabeth  the 
ughter  died  without  iil'ue.  And  upon  her  death  the  lefFors 
die  plaintiff  claim  the  eftate  as  right  heirs  of  the  devifor, 
I  the  defendant  claims  under  the  devife  to  the  heir  male  of 
devifor^s  wife  by  a  fecond  hufband^ 

lf€vc  pro  quer*  argued,  that  the  devife  to  the  defendantwas 
I,  being  of  a  fee  upon  a  fee.  19  //.  VIII.  8.  Cro^  Car.  57. 
when  it  was  to  go  to  bis  daughter  and  her  heirs,  tl^ere  coul4 

be 
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be  no  Hraitation  over.  Indeed  3  Lev.  70.  fays  it  is  but  ataifj 
but  the  difference  is,  where  the  limitation  is  to  one  who  can 
be  heir  to  the  daughter,  there  it  is  a  fee-tail,  becaufe  the  (fe-\ 
vifor  muft  know  the  remainder  would  be  void  if  the  firft  wai^ 
a  fee-fimple,  becaufe  the  remainder-man  would  claim  as  heir; 
to  the  daughter  y  but  here  the  defendant  is  a.  firanger,  aoj; 
cannot  be  heir  to  the  daughter. 

Then  it  is  objefted,  that  the  words  JbefaiUng  ofheirs^  fiic». 
what  heirs  were  meant,  and  there  is  a  limitation  to  the  rade^ 
who  may  be  heir  to  the  daughter.  But  why  may  not  that  Ic: 
conftrued  to  be  a  rent-charge  of  50/.  per  ann.  to  the  brodicri 
and  then  it  can  have  no  influence  to  turn  the  daughter's  eft|lt 
into  a  tail ;  befides,  this  is  an  independent  claufe,  and  dtereCore  ! 
not  to  controul  the  conftruftion  of  the  former,  accarding  ii 
the  cafe  in  Dy,  124. 

The  defendant  cannot  take  by  way  of  executory  devife,  be- 
caufe it  is  a  contingency  on  a  dying  without  heir,  which  it  iDi 
remote. 

But  if  the  devife  was  good,  yet  the  contingencies  have  ncfcr 
happened.  The  words  are,  if  my  daughter  dies  hefwe  hermetkr^ 
or  without  heirs  :  now  the  words  are  not  to  be  taken  &nSdj^ 
for  then  perhaps  the  iffue  of  the  daughter  may  be  barred  lif 
her  death  before  the  mother ;  but  the  natural  way  is  to  read  it 
in  the  copulative,  as  we  have  many  inflances.  i  Fen.  i%> 
I  Leon.  JO.  Pollex.  645.  Plow>  286,  289.  So  that  taking  il 
that  way,  then  the  mother  died  firft,  and  confequently  the  den 
fendant,  who  is  to  claim  on  the  daughter's  dying  before  tki^ 
mother,  can  have  no  title. 

Chejhyre  Serjeant  contra.    I  admit,  if  the  firft  words  ti9oi 
alone,   they  would  carry  a  fee  to  the  daughter.     But  it  wooM 
he  endlefs  to  cite  cafes,  where  the  fulleft  words  have  beenceop 
troulcd  by  what  has  come  after,  fo  as  to  make  that  a  devifeia.^ 
tail,  which  othcrwife  would  pafs  a  fee.     I  Roll.  Abr.  836.      \ 

I  do  not  contend,  that  this  is  an  executory  devife  i  it  mnft 
be  a  contingent  remainder.  2  Saund.  88.  2  Cro.  416*  i  Staaii 
142.    3&.  31. 

I  fee  no  rcafon  to  alter  the  i^^rd  or  ;  if  you  do,  why  wnf 
not  wc  read  it,  if  fhe  dies  before  her  mother,  or  after  withoul; 
heirs. 

Aii'mtrnatur.  And  afterwards  Pratt  Qy  J.  delivered  the  re- 
folution  of  the  court. 

We 
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A¥e  are  of  opinion,  that  die  firft  part  of  die  will  is  no  devife^ 
teftator  only  taking  notice  how  the  eftate  was  fettled  before, 
if  he  made  no  will  his  wife  would  have  it  for  her  life,  and 
her  deoeafe  of  right  it  would  go  to  his  daughter  Elizabeth 
ever.  l*he  devife  diercfore  to  the  defendant  can  be  only 
idered  as  a  contingent  remainder,  or  an  executory  devife : 
an  executory  devife  it  cannot  be  good,  for  die  contingency  is 
remote ;  and  it  is  not  like  the  cafe  of  Lloyd  v.  Cary^  where  Com.  Rep.  20. 
contingency  was  fo  very  near  ;the  compafs  of  a  life,  whereas 
k  it  lisMied  on  the  wife's  having  no  ifl'ue  male  by  a  fecond 
and  the  daughter  failing  of  heirs. 


Asa  oondngent  remainder  it  will  not  do  for  want  of  a  par- 
KCBbo:  eftate,  taking  the  firft  part  of  the  will  to  be  only  a  de* 
:ljntion  haw  his  eftate  was  fettled,  and  not  as  a  devife  to  the 


Befi^ps,  it  appears  the  contingency  never  happened,  for  the 
suighter  did  not  die  before  the  mother,  confcquently  the  lefTors 
the  plaindfF,  who  are  both  heirs  to  the  daughter  and  heirs  to 
dcvifor,  muft  enter,  and  therefore  the  plaintift*  muft  have 
I  v^gment. 

Crompton  verfus  Ward. 
Intr.  de  Hill.  4  Geo.  rot.  379. 

"^"N  cafe  for  the  efcape  of  Mary  Oglethorpe^  the  declaration  fet  %.  Whetficrr 
.^  forth,  diat  Mich.  2  Geo.  in  C.  B.  the  plaintiff  recovered  "j^^' "P°"^f 
^nent  againft  her  for  232  /.  which  coming  into  B.  R.  by  bctwcc"jujg- 
it  of  error,  the  writ  was  non  ^cs  and  execudon  awarded,  ment  and  exccu- 
ich  judgment  is  ftill  in  force  :  That  12  June  2  Geo.  die  faid  Ji,''^^^^^'^^^^ 
^^glifUrpe  furrendered  herfcif  to  the  Fleet  in  difcharge  of  her  efcape  ^ 
^^,  from  whence  (he  was  removed  by  luiheas  corpus  to  Newgafi 
^^na^wndie  et  caufa^  ^c.  where  the  plaintiff  intended  to  charge 
^ler  ia  execudon,  but  the  defendants,  (hcriff  of  Middle/ex^  vo- 
Iwitariiy  permitted  her  to  efcape.     The  defendants  confefs  the 
4aid  Ogle^orpe  in  their  cuftody,  prout^  Uc.  but  fay  that  20  Jtmii 
I  IhAuis  corpus  was  delivered  to  them,  requiring  them  to  bring 
her  to  the  Chief  Juftice's  chamber,  upon  which  they  made  a 
warrant  to  their  bailiff  commanding  him  to  carry  her  and  bring 
her  fafe  back  again,  by  virtue  of  which  he  took  her  out  of 
Mwgatfy  and  in  carrying  her  along  (he  was  refcued.     The 
pJainttff  demurs.     And  Mich,  5  Geo.  Torke  pro  quer*  tsook  three 
exceptions  to  the  manner  of  pleading. 

I.  It  is  improperly  pleaded  :  they  (hould  not  have  fet  forth 
the  fa£ly  but  the  operauon  of  law  refulting  from  that  fadt ; 

therefore 


Eaftcr  Term  7  Geo. 

therefore  pleading  the  refcue  from  the  bailiff  is  wrong ;  it  oughfl 
to  have  been  as  from  the  fherifF,  for  the  law  takes  no  notice  oM 
a  bailiff  or  his  adis.  In  Cookers  cafe,  HiL  2  Geo.  a  refcue  wsa 
returned  on  a  bill  of  MiddUftx  in  this  form :  that  a  capias  as 
fatisfaciendum  iffued  to  the  fheriff,  who  thereupon  took  du 
debtor,  and  the  refcue  was  made  of  the  prifoner  under  tha 
arrefl :  exception  was  taken,  that  this  return  was  only  argiai 
mentative,  becaufe  an  efcape  of  one  in  cuftody  of  the  fherifF  5 
an  efcape  for  all  fuits  wherein  he  had  procefs.  The  return  ixm 
deed  was  held  good,  it  being  Veritas  fa£fij  but  the  court  hAj 
it  would  have  been  otherwife  in  pleading.  2  Sound.  97.  If  oib 
jointenant  pleads  that  the  other  concejfa  to  him,  it  is  ill ;  for  m 
(hould  have  been  pleaded  as  a  releafe,  that  being  the  only  prcB 
per  conveyance  between  jointenants.  2  Fent.  149,  260,  26£ 
3  Lev.  290.  That  was  pleaded  as  a  grant,  which  could  onH 
enure  as  a  covenant  to  fland  feifcd,  and  the  plea  was  held  i^ 
for  it  ought  to  have  been  pleaded  according  to  the  effeA  oi 
in  law.     Salk.  8,  274.  ^ 


2.  The  defendants  ought  to  have  averred,  that  (he  was 
afterwards  found  in  balliva  jua.    Dalt.  215,  2i6.     Offidna  Br^^ 
vium  203,  204,  217,  226. 

3.  The  habeas  corpus  requires  her  to  be  brought  fub  Jaho 
Jjcuro  condu^u^  but  the  defendants  have  not  {hewn  that  they 
plied  with  this  diredtion ;  and  this  they  ought  to  do,  when  th< 
plead  a  refcue. 

As  to  the  principal  point,  whether  the  refcue  here  pleaded 
a  fu^cient  excufe ;  I  muft  obferve,  that  fuch  returns  have  m 
been  favoured,  becaufe  there  mny  be   fraud  and  combinatS 
impofiible  to  be  difcorered,  and  they  infer  a  reflection  upon  ■ 
King,  by  fuppofing  an  unlawful  force,  as  appears  by  JVeftm* 
c.  39.  which  recites,  that  the  (heriffs  multotiens  falfum  dant  t 
JponJum<f  mandttfuio  quodnon  potuerunt  exequi  praeceptum  regis  prof 
refijUntiam :  and  concludes,  Caveant  vicecomites  de  caetero^  q 
hujufmodi  refponfto  redundat  in  dedecus  do?nini  regis  et  coronaejj 
A  return  of  a  refcue  may  difcharge  the  fherifF  againfl  the  K 
but  not  againfl  the  party.     Formerly  fuch  a  return  of  a  re 
upon  mffne  procefs  was  held  not  pleadable,  becaufe  the  ft 
might  take  fufHcient  power  of  the  county.     Cro.  Eli%. 
But  fince  in  the  cafe  of  May  v.  Proby^  Cro.  Jac.  419.     3 
198.     Moor  852.     I  Roll.  Ahr,  807.    it  has  been  refolved, 
the  arrefl  being  on  mefne  procefs,*  and  not  upon  cxccutioi 
ftierifF  is  not  bound  to  take  the  pojfe  comiUiiiis^  and  thf 
refcous  is  a  good  return :  but  iftlie  prifoner  had  beenonc^ 
gaol,  the  fherifF  ought  to  keep  him  at  his  peril,  and  refcou 
excufe,  for  he  is  to  take  care  that  his  prifon  be  flrong 
to  keep  the  prifoners.     And  upon  procefs  of  cxccutior 
return  is  no  excufe  againft  tlic  Kin^  or  the  party,  for  t 
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•fe  being  once  executed,  the  party  can  have  no  other :  from 
us  cafe  I  draw  two  inferences,  i.  That  when  the  prifoner  is 
nee  in  gaol,  a  rcfcue  then  will  be  no  excufe  to  the  ihenfT. 
RalL  Abr.  807.  pL  3.  33  H,  6.  i.  4  Co*  84.  ^.  is  a  much 
tionger  cafe  than  the  prefent ;  for  there  it  is  held  that  if  rebel 
AjeAs  break  the  prifon,  whereby  the  prifoners  efcape ;  this  is 
ufci  though  it  is  otherwife  where  it  is  done  by  foreign 
tes.  In  33  Hift.  6-  i.  the  cafe  was  adjourned,  but  in  ih  Ed^ 
pj.  it  is  refolved  by  all  the  Judges;  and  the  marfhal  of  B.  R^ 
VIS  forced  to  get  an  acSi  of  Parliament.  2.  The  other  inference 
%  that  wherever  the  fhcrifF  may  raife  the  poffi<i  he  is  not  excuf- 
■Ue  for  a  refcous,  becaufe  no  power  is  by  intendment  able  to  re* 
Eft  the  (herifF  and  his  pojje.  8  Hen,  4.  19.  The  prifoner  here 
H  to  be  taken  to  be  in  actual  cuftody.  It  cannot  be  intended 
Ukt  iabeas  corpus  was  fued  out  at  the  inftance  of  the  plaintifl^ 
m  the  (herifF  might  have  raifed  th^poffe ;  the  very  words  of  the 
Iteit  fuppofe  xt^fub  falvo  etfecura  conduSiu*  Since  it  appears  there- 
fce,  that  the  uierifF  is  liable  for  the  refcue  of  one  in  execution, 
■od  for  a  refcue  out  of  the  prifon  where  the  cuftody  is  on  mefm 
iPOoefs  only,  becaufe  in  thofe  cafes  he  may  raife  the  pojfe^  I  can 
fee  no  reafon  to  diftinguifh  this  cafe  from  thofe,  and  why  he  may 
lot  iuve  the  pojfe  in  one  as  well  as  in  the  other. 

Bp^U  <ontra.  As  to  the  firft  obje£Hon,  we  may  plead  cither 
ccopding  to  the  truth  of  the  fa6t,  or  the  operation  of  the  law 
IKm  that  fa£^,  and  either  way  is  good.  Palm,  532.  2.  We 
ave  confeiTed  and  avoided  the  efcape,  and  the  cafes  cited  are 
if  returns,  where  it  may  be  neceflary  to  fay  the  party  was  not 
Kerwards  to  be  found  in  his  bailiwick;  becaufe  according  to  the 
atter  refolutions,  i  Fent.  269.  which  denies  the  fhcrifF  of  Effex*% 
IRife  in  Hob.  202.  the  prifoner  maybe  re-taken,  and  therefore 
k  return  muft  anfwer  every  poffibility,  which  need  not  be  done 
n  pleading.  The  third  objeAion  depends  upon  the  principal 
pomt,  as  to  which  I  muft  obferve,  that  it  appears  Oglethorpe  was 
Bot  in  execution,  for  which  reafon  cafe  is  brought,  becaufe  the 
wSicb.  2.  c,  12.  gives  debt  only  for  the  efcape  of  one  in  exccu-^ 
lim.  II  Hen,  4.  II.  yf»  wounds  B,  and  being  in  the  cuftody 
of  the  conftable  efcapes,  and  then  £.  dies  ;  theconftafale  is  not 
■ofwerable  as  for  the  efcape  of  a  felon.  Salk.  614.  2  Mod.  Caf, 
158.  At  this  day  a  refcue  upon  mefne  procefs  is  a  good  excufe, 
tough  the  former  opinions  were  otherwife.  3  Lev,  46.  2  Lev. 
144«  and  2  Cro,  419.  May  v.  Prohy.  There  is  a  great  diftcr- 
Mee  betyrcen  prifoners  at  large,  and  thofe  in  actual  cuftody ;  the 
Wtcr  by  JVeJhn.  2.  c.  11.  may  be  kept  in  irons,  but  that  extends 
Vjy  to  fuch  as  are  within  the  v/alls  of  the  prifon:  one  in  cuftoJy 
m  of  the  prifon  is  not  required  to  have  fo  ftri(5l  a  guard,  and 
lercfore,  though  a  refcue  out  of  the  goal  of  one  in  upon,  me/rie 
occfs  makes  the  flierifF  liable,  yet  he  is  not  fo  for  the  refcue 
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of  a  perfon  not  carried  to  gaol.     On  a  bidftas  cvrfm  tbe  ^leri^ 
may  go  out  of  the  way  with  the  prifoner,  provided  he  has  hi^ 
ready  at  the  return  of  the  writ.    3  Co.  44.  a.     The  fheri^  j 
obliged  to  bring  out  the  party  in  obedience  to  the  King's  wri^ 
and  he  is  not  compellable  to  have  a  ftriifler  guard  than  for  a  per* 
fon  arretted  on  me/ne  procefs :  a  common  cdpias  has  the  wonir 
/aho  cufloiias  as  well  as  the  habeas  corpus j  fo  no  inference  can  he 
drawn  on  the  wording  of  the  writ.     The  reafon  why  the  flicrif 
ihall  raife  the  poffe  in  cafe  of  execution  doth  not  hold  in  this  cafe; 
for  the  party  doth  not  lofe  his  debt,  nor  even  his  process,  ibr 
there  may  be  a  re-caption :  the  ftatate  of  MarUberge^  c.  %i.  aal 
fVeJlm.  I.  r.  17.  JVeJim,  2.  r.  39.  are  but  in  affirmance  of  tk 
common  law.  2  Irtjl,  454.     For  the  fheriiF  might  have  had  the 
pojfe  before.     But  though  he  may,  yet  he  is  not  obliged  to  fufc 
the  poffi  upon  every  occafton,  for  it  is  to  be  prefumed  men  nil 
a£l  according  to  law,  and  the  contrary  is  never  fuppofed.  10  A 
7.  26.     The  fherifF  in  this  cafe  might  plead  a  re-captioik 
Godk..  177.     And  as  on  habeas  corpus  he  may  let  the  pniboer 
go  out  of  the  way,  it  fhews  he  is  only  confidered  as  a  perfon  ia 
cuftody  upon  mefke  procefs  :  efcapes  being  fo  penal,  the  judgei 
have  always  made  a  favourable  conftrudHon  for  the  ofimi* 
3  Co.  44.  tf. 

Vorke  replied.  This  is  more  than  a  cuftody  on  mtjiu  prooefi* 
The  demand  tranftt  in  rem  judicatam  ;  and  if  the  iheriff  it  not 
liable^  it  will  be  very  eafy  to  bring  a  habeas  corpus  for  no  olk^ 
end,  but  to  let  the  prifoner  efcape. 

Chief  Juftice.  Here  the  fa£l  pleaded  is  true,  that  (he  iras  ia 
the  cuftody  of  the  bailiff,  and  refcucd  from  him  j  and  thongk 
this  amounts  in  law  to  the  cuftody  of  the  fheriiF,  yet  it  difet 
from  the  cafes  of  grants,  for  there  the  fa£l  was  not  true:  it  iMi 
not  a  grant  but  a  releafe,  and  a  covenant  to  (land  feifed,  butktft 
the  fa«5t  is  true,  and  properly  pleaded.  2.  The  defendants  hm 
confciTcd  and  avoided,  and  therefore  it  lay  upon  the  plaintiff  It 
Ihewa  re-caption  in  his  replication.  The  third  obje&oa  1ikc>* 
wife  has  nothing  in  it,  for  the  words  of  a  common  ceipias  W 
as  flrong. 

As  to  the  principal  point,  I  cannot  fee  how  this  cafe  is  dK- 
tinguifhcd  from  a  cuilody  on  me/ne  procefs,  where  a  refcue  il 
pleadable,  l^hc  (heriff  was  obliged  to  bring  her  out,  and  n 
{he  was  not  in  execution,  (he  can  only  be  faid  to  be  in  upon  mekt 
procefs.     Pozuys  Juftice  accord. 

Eyre  Juftice  inclined  the  refcue  was  a  fufikient  excafe,  and 
well  pleaded. 

Fortifc^s^ 
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hrte/ctii  Juftice  auord.  as  to  the  firft  objefUon.  As  to  the 
ond  I  think  the  plea  fhould  have  gone  on,  and  faid  £he  was 
:  found  afterward ;  as  this  ftands,  there  may  be  an  intend- 
nt  that  (he  was.  As  to  the  third,  it  appears  fhe  was  carried 
one  fingle  officer,  which  is  certainly  a  negledh  This  is  a  fort 
middle  procefs  after  the  plaintiff  has  run  a  long  race ;  and 
ugh  the  crown  may  command  the  fhcrifF  to  bring  out  his 
oner,  yet  that  is  without  prejudice  to  the  party :  fhe  ought 
be  conveyed  as  fecurely  as  fhe  is  kept,  and  the  flierifF  here 
f  have  his  remedy  againft  the  refcuers.  He  might  before  he 
ught  her  out  have  infifted  on  money  to  pay  a  guard. 

Hi/.  7  Geo.  it  was  argued  a  fecond  time,  by  TVearg  pro 
^.  The  queftion  is,  whether  after  judgment  and  before  any 
rge  in  execution,  a  refcue  on  the  party's  being  brought  out 
a  habeas  corpus  be  a  good  excufe  for  the  fheriii'  in  an  allien 
slcape; 

To  prove  it  no  excufe  I  fhall  confider,  i.  What  are  the 
Nuids  of  this  action,  taking  it  as  entir^y  new.  2.  Compare 
wid>  the  resolutions  already  in  the  books.  3.  Theobjec- 
ni  diat  have  been  or  may  be  made. 

1.  To  conflder  the  foundation  of  fuch.  an  adion  ;  and  that 
the  damage  which  the  plaintiff  has  fuitained  by  the  negledl 
the  defendant,  which  he  might  have  prevented  by  the  uic  of 
ofe  means  that  he  had  in  his  power ;  for  the  law  fuppofes 
tfoffi  to  be  a  fufEcient  defence  againfl  a  refcue,  and  that  no 
xc  is  able  to  refift  the  fheriff  and  his  poj/e.  Here  is  not  the 
lof  God,  as  fire  ;  or  any  foreign  force,  as  the  cafe  of  enemies, 
rich  I  admit  are  excufes  for  the  fheriff.  33  Hen,  6.  i.  i6 
'*4'  3-     4  ^^'  84.      I  ^oli.  Mr.  808.     Ihe  fheriff  may  if 

pleaies  raife  the  pojfe  in  execution  of  any  procefs  whatfocvcr. 
afi.  193.  3  Hen,  7.  i.  Dalt,  Sher,  cap.  20.  p.  104.  cap, 
%  p.  354,  5.  The  plea  admits  the  negleft,  and  the  officer 
I  a  fee.  3  Bulji.  212.  Cro.  EUz.  873.  i  Fent,  268. 
mch  90.     21  Ed.  3.  45.  b. 

2.  The  cafes  in  the  books.  I  would  compare  this  with  the 
fe  of  a  refcue  of  one  taken  upon  mefne  procefs  before  he  is 
fried  to  gaol.  In  Queen  Elizabeth^  time  this  queflion  was 
tennined  againft  the  fheriff.  3  Cro.  868.  Noy  4.0.  But  I 
mitit  has  fincc  been  refolved  othcrwife.  3  BtdJ}  198.  And 
w  it  is  held,  that  the  fheriff  fhall  not  be  anfwerable,  2  Cro. 
19.     I  Roll.  Abr.  ioj-  !>'  !•      1  Lev.  144.     3  Lev.  46. 

Vol.  I.  F  f  But 
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6ut  talcing  the  law  according  to  th^  latter  refolutions,  I  fliall 
fhew,  that  the  reafons  they  go  upon  do  not  affed  this  cafe. 

1,  In  the  cafe  of  mefne  procefs  though  the  flieriffmay,  yet  he 
is  not  bound  to  raife  the  pojfe^    Dalu  154.     But  in   ^is  cafe, 
where  the  prifoner  is  conveyed  by  procefs  after  judgment^  ^' 
ought  to  take  the  fame  caution)  as  if  he  was  upon  a  capias 
fatisfaciendum^  nay  a  greater  if  he  obferves  the  words  of  1 

habeas  corpus^  which  require  him  to  convey  the  prifoner  Jittja 
etfecuvG  condu^u.     Befides  •  this   is  a  procefs  not  fo  eafy  to 
renewed  as  a  capias  adfatisfaciehdum  or  mefne  procefs^     Cro4  Car^ 
240,  255 

2.  Another  reafon  why  rcfciic  on  mejke  procefs  is  in  exaife 


is,  becaufe  of  the  multiplicity  of  fuch  writs,  which  are  execute(^=I 
at  the  fame  time  in  different  parts  of  the  county, .  which  make^s^ 
it  impoflible  for  the  fheriff  to  raife  thcpoji  ;  but  this  is  a  wri*^  _t 
which  rarely  iiTues,  and  there  is  no  danger  of  having  many 
them  to  execute  at  the  fame  time. 

In   the  cafe  of  mefm  procefs  the  plaintiiF  has  th^  cond^A 
that,  but  the  defendant  may  purchafc  the  habeas  corpus^ 


3.  The  objeftions  are,  i .  That  we  may  have  our  rci 
againft  the  reicuer^;  but  will  not  they  fend  us  back  again  to 
flieriiF?  Befides,  it  is  a  doub^  whether  the  plaintiffhas  any 
dy  againft  the  refcuers ;  the  fheriff  indeed  has,  and  tberefc=:^re 
he  is  not  hurt  by  being  fubjefled  to  our  a6Uon.  /£dtgg5. 
2  Cro.  410.  Cro,  EL  53.  The  wrong  is  done  by  both  ^L.Jie 
fiierifFancf  the  refcuers.     i  Roll.  Abr.  698.  B.  3. 

2.  Say  they,  why  fhould  the  habeas  corpus  put  the  flienft-      m 
^  worfe  condition,  when  he  is  obliged  to  bring  h^r  out  in  ober  ^i* 
fnce  to  that  command  ?  But  we  fay  no  command  of  the  crcr^^n 
can  excufe  him  as  to  the  fubjeft,     Dy^r  296.  b»  297 •  a.     i  ^&/, 
Jbr.  808. 


(be. 


3.  It  is  .objected,  that  this  will  be  a.  hard  cafe  upon  the 
rifi^  who  may  be  ruined  by  combinations  between  the  p 
tifF  and  defendant.     But  ha$  rtot  the  law  furnifhed  ,him  witfi 
the  means  to  prevent  any  thing  of  that  nature,  by  inyefting  bixq 
with  a  power  to  raife  the  pojfe  ? 


I 

i 


Upon  the  whole  it  appears  here  has  been  a  negle£l,  an  ip- 

Jerruption  of  the  couiife  of  juftice,  a  damage  to  the  flaintiffjt 
or  which  he  ought  to  have  redrefs. 


<. 


Jbm  tdfOraJ  Th»  is  a  refcue  of  one  ia  cu&ody  on  tn^e/ne 
Kxh  only,  and  aoftout  of  the  waU^  of.tjijs  piiiion  : ,  for  ObiC  VW 
«gbt  thence  hj  the  King's  conEuvond^  .which  the  i^eriC  W^s 
lid  to  obey.  And  4  C$.  44.  it  is  foi4y  tK4t  every  thiog  is  to 
talmi  moft  ^vouraUy  for  the  o&cer •  In  the  cafe  of  a,  ci^fia^ 
(ati^^iaubimy  the  reafon  why  die  iSb^rifF  w.as  liajbjc  W939 
uife  the  party  cooid  have  no  new  writ.  Hob^  fWiff  ofEj/cf^s 
•  Though  it  is  otberwUe  lefolved  fmce,  that  the.  parly  oiiD^l'- 
may  readbe  him.  i  Sid  330.  1  L£V..2ii-  2  Keb.  340. 
#v.  109,  13Z.  I  Vemt*  267.  Sh&w.  177.  But  what  if 
is  refcued  on  nufue  procefs  and  ^ai^not  be  re^tajpen  -^  does 
the  plaintiff  lofis  hit  debt  as  much  as  in  the  cafe  of  an  ex- 
ien  ?  The  reafons  now  given  for  that  cafe,  arc  npt  jgiveii 
be  books. 

iliis  is  no  more  than  a  cuftody  on  mcfne_  proccfs  out  of  the 
Is  of  the  prifon ;  every  common  capias  has  the  words  falvo 
uEasj  fo  no  argument  can  be  drawn  from  thofe  words  in 
bakeas  corpus.  The  {berifF  is  liable  in  no  cafe  for  a  refcue, 
ii^re  he  was  obliged  to  take  the  poffi^  which  here  he  was 
.  If  the  {herifF  after  the  party  is  charged  in  execution, 
igs  him  out  on  a  habeas  corpus^  it  is  no  efcape  if  he  goes  out 
he  dired  way.     3  Co,  44.     Moor  257. 

bid  as  to  the  objedion  that  the  plaintiff  is  no  party  to  the 
ig  out  the  habeas  corpus -^  is  not  that  the  cafe  where  th^re 
feveral  procefles  charged  againft  the  fame  perfon,  and  he 
tfcued  when  taken  on  one  only  ?  And  though  the  warrant 
3  Of  e  bailiff  only,  yet  that  is  no  argument  of  a  negledl,  be- 
fe  that  bailiff  had  it  in  his  power  to  raife  the  po£e  without 
rting  back  to  the  fheriff. 

^oumatur.  And  this  term  Pratt  Chief  Juftice  delivered 
refolution  of  the  court. 

:  was  admitted  at  the  bar,  and  is  not  now  to  be  difputed, 
that  on  the  one  hand  if  the  fheriff  arrefts  the  party  by  virtue 
ufm  procefs,  and  he  is  refcued  as  he  carries  him  to  gaol, 
iU  be  a  good  excufe  for  the  flieriff.  Cro.  Jac,  419.  And  on 
ithcr  hand,  if  the  party  be  once  within  the  walls  of  the  prifon, 
gh  the  cuftody  be  on  mcfne  procefs  only,  yet  a  refcue  from 
cc  by  any  but  common  enemies  will  be  no  excufe :  if  a  com- 
^  of  rebels  break  the  prifon,  and  let  out  the  prifoners,  yet  the 
iff  is  anfwerablc;  becaufe  the  law  fuppofes  the  flieriff  and 
bojfe  arc  fufficient  to  refift  fuch  a  force,  i  Roll,  Ahr.  811. 
'.  84.    Thefe,  I  fay,  are  grounds  that  are  not  to  be  dif- 

F  f  %  The 
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The  cafe  at  bar  is  new,  and  differs  from  both  diefir;  1ni^^_^ 
however,  we  muft  take  it  up  upon  the  difierent  reafons  of  tho^jg 
cafes.     In  the  cafe  of  mefne  procefs  the  iherifF,   if  he  me^^^^ 
the  party  againft  whom  he  has  fuch  procefs  by  accident,  2Kr%4 
is  told  it  is  the  defendant,  he  is  bound  to  arrefl  him :  and  th^ji 
becaufe  it  is  not  fuppofed  that  he  has  always  the  poffi  along  wild 
him,  he  is  excufed  againfl  a  refcue.     But  in  the  prefent  caie 
there  is  no  fuch  danger  of  furprize,  he  has  notice  before,  that 
fuch  a  day  he  is  to  bring  the  party  out  of  prifbn,  and  it   is 
his  duty,  and  fo  he  is  direded  by  the  writ,  to  provide  for  the 
fure  and  fafe  condud  of  the  party.     Here  he  has  not  taken  that 
caution,  wherebv  the  plaintiff,  who  had  an  intercfl,  a  fort  cf 
^operty  in  the  Dody  of  the  prifoner,  has  fuftained  a  damage* 
This  damage  has  happened  by  the  negled  of  the  iheriff,  %jbA 
therefore  he  mufl   suifwer  it  to  the  plaintiff  in  this  aiQio«% 
Judgment  pro  ^utr^* 


m^m 
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^ 


., Sir  John  Pratt;  Knf,  Lord  Chief  Jujiice, 
§*^  Sir  Littleton  Powys,  Knt, 
Sir  Robert 
Sir  John  Fortefcue 
>  •     Sir  Robert  Raymond^  Knt.  Attorney  General. 
Sir  Philip  Yorkc,  Knt.  Solicitor  General. 


Mi  rowys,  Knt.        "J 

Eyre,  Knt.  >jHfiices. 

Dftefcue  Aland,  Knt.} 


"^i* 


Dominus  Rex  vtrjus  Butcher. 

• 

EXCEPTION  was  taken  to  an  order  of  baftardjr,  that 
it  did  not  appear  the  child  was  bom  in  the  parifh  to  which 
the  relief  is  ordered :    for  it  ran,   IVe  A.  and  B.  two 
J9jfiicis  pf  the  borough  ^Lime  Regis,  rejiding  within  the  limits 
_  ^^Aere  the  parijh  church  is^  within  which  parijh  the  child  was  hornj 
\^  d^  &c.   which  is  only  an  averment,  that  the  juftices  refided  in 
^    tliaf  parifh  i/riiere  the  child  was  born,  but  that  might  not  be  the 
Cune  pariih  to  which  relief  is  given ;   and  for  this  fault  the 
^rder  was  quaihed. 

Pafl  3  Geo.  2*  Rex  v.  Childrensj  an  order  was  quaflied  for  Barnard  1L  B. 
t  mewing  the  child  was  born  in  the  parifh)  to  which  relief  3^^* 


tn  orler  of  baT. 
tard^  it  muft  ap« 
pear  th«  child 
was  bom  in  the 
parifli  to  which 
relief  Is  ordered* 
Salk*  47a. 


not 

was  ordered. 


Ffj 


Between 


% 
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B>;tween   iht  Parities  of  E^ftwoodhey  in  -Cmtt*  -fboti 

Weftwoodhey  in  com*  Berks. 

If  a  fon  grown  T  T  P  O  N  appeal  from  an  order  of  two  juftices  for  the 
w7!^\r*^'^  LJ  n^oval  of  Rbtert'Bakfir^  Elizskab  his  wife,  and  Th^mat 
part  of  the*fa-  ^^*^  fo"  under  feven  years,  from  the  parifh  of  fVeflwoodhey  to 
mily,  he  ga'ns  a  the  parifh  of  Eaftwoodhey^  the  feflions  ftate  the  fa£l  fpecially  for 
^rfi^t  "e' faXr  •  ^^  opinion  of  tlie  court. 

but  if  the  father  »  ;  .  *  ] 

afterwards  re-         That  forty  years  fince,    Thomas  Baiter^   the  dther  of  d)if 
S;^\';^fJ^=*;'^*  Robert,  was  feifed  in  fee  of  a  freehold  eftate  in  the  parilh  of 
giinsnofttic.    Ha?n^ad  A4ar/bai 'in  the  county  of  Berhy  where  .he  livql  till 
menjinhisiaft  the  year  1697,  And  Tiad   this   fon  ^Ro^tj  ^lAo■-wi 'it'that 
19  Vin.  Abr.     ^'"^^  ^^g*^^  years ^Id.     That  Tin  .x69.7,'thp  Either* and  441  his 
383.  pi.  8.        family  removed  \o  Qjeveley^   where  he  rented  a  teifemeUt  of   ^ 
20/.  p(hr  mm,  Yor  two  years.     That  ^in  't!Bf)f'i*^^g^Al9ki  *   ] 
copyhold  eftate  of  1 1  A  />^r  tf««.  in  the  parim  of  iFeflw99&ij% 
whither  he  removtd  ^Ithr  hisfen^aEndTervaiAts^flCiidf fervid 'ttaurcb- 
\tarden  i^d.0  henpatifh  offices,  'and  paid  taxes  till  ij-i^t  ^H^^ 
he  purchafed "a  cottage  of  i  /.  12  J.  bd.^ferahn/in'^Ea^ooJbiJj 
and  went  'and  lived ^on  it'tiil  his.de;jich;)butttliff?y^te  it  fpe- 
cially, that  Robert  the  fon  ftaid  behind  in  IVeJhueodhey^  wKcrc 
he  married  a  wife,  and  has  work'd  ever  fmce  on  his  own  acco^ant, 
and  that  he  is  thirty  years  old.  Upon  the  whole,  the  feffions  ccn- 
*fiffn  fhe'ofder'Ofibetwo  juftices-fer  his  fcttlcmcnt  al  £S^' 
woodhey. 

Strange  moved  to  quafli  the  order  of  feflioas,  for  that  (te 
fettlement  oi Robert  the  fon  is  either  at  Hampfiedi Marjhal,  where 
he  was  born,  and  where  he  lived  till  eight  years  old :  Salk,  4,^0* 
:  /  Or  if  it  flioaid  be  carued  fo  far,  -as  that  he  gained-a  new^iettle- 
ment  with  tlie  father,  by  removing  with  him  as .  part  af'ius 
family,  according  to  the  cafe  of  Cumner  v,2t£lton^  SaU.  S^S' 
yet  that  can  carry  him  no  farther  than  WeJlwoodlSeyy  which  is 
t  the  lail  place  to  which  he  accompanied  his  father;  but  'let  the 

fettlement  be  in*  either  it  is  not  material  now,  the  pnly^qiieftioA 
being  whether  here  is  any  fettlement  inEaJhuoodbfy^  for  vh»^ 
there  is  no  colour. 

Mr.  Strode  e  contra  infifted,  that  let  the  fon  be  of  what  age 
■'  ■"  lie  *  will,  he  -fihall  follow  the  fettlement  of  the  father,  ill  he 
gains  one  bjr.  his  own  acquifition  j  and  it  appearing  he  had 
never  done  any  thing  to  gain  a  fettlement  by  ad  of  his  own,  ] 
cither  in  Hani^ead  MarJ})al,  Chevely,  or  fViJtivoodJjeyy  then  be 
m.uft  ^llow  the  fettlement  of  the  father  as  well  in  Eafiweodbey 
as  in  any  of  the  reft. 

C.  J.  Tlvc 
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C,  J.  The  queition  is  not  where  this  man  and  his  family 
are  fettled,  but  whether  there  appears  a  fettlement  of  him  in 
Eaflwoodhey.  If  he  had  gone  thither  with  his  father  as  part 
of  the  family,  poffibly  it  might  have  been  a  fettlement  of  him 
tliere,  but  by  ftaying  behind  he  was  divided  from  his  &ther, 
and  therefore  there  is  no  colour  to  make  it  a  fettlement  in 
Eaflwoodhej.  I  think  his  fettlement  is  in  Weftwoodhey^  which 
was  the  laft  place  where  he  lived  as  part  of  the  father's  family. 
To  Hrfiich  Pduyj  J.  agreed*  Et  per  Eyre  J.  He  is  fettled  at 
Ifyhuo&dbey^  2nd  it  is  not  material  how  that  fettlement  was 
acquired,  whether  by  his  own  a6t,  or  the  zA  of  his  father. 
Sdppofe  a  mafter  has  two  ^ms  in  two  parifhes,  and  he  re- 
moves during  the  jrear,  and  leaves  the  fervant  behind  to  take 
care  of  the  hrm :  fhall  the  mailer's  gaining  a  new  fettlement 
Mnsfbr  the  fettlement  which  the  fervant  gains  by  his  fervice  ? 
it  fhall  not. 


t 


FirU/cMiJ.  accord*^  and  the  order  was  quaihed. 

"  >   i\t  «    .       .  .        ■     ■ 

Jeffiy  ver/us  Wood. 
Mich.  7  Geo.  rot.  264* 

fTTHE  plaintiff  in  error  affigned  errors  in  law,  and  in  faA ;  On  demnrrer  to 

i      and  on  demurrer  for  duplicity  the  queflion  was,  what  •^'8°™?J*^**J 
jiM^mentthe  court  fhould  give^  iaiid  after  confideration  ihty^^i^^J4j^ 
ordered  an  entry,  quod  affirmetury  according  to  Teh.  58.  firmtmr, 

Turton  verfus  Hayes. 

THE  phintifF  had  been  non  prosed  in  a  former  aAion  for  After  fUmpns. 
want  of  a  declaration,  and  now  in  a  fecond  zGt\on  Ser-  ?*n**^v*M' 
jeant  fFhttaker  moved,  that  the  defendant  might  be  difcharged  the  iccoud  tloi* 
upon  common  bail,   alleging  it  to  be  the  pradice  of  C.  B.on* 
Sedfer  curiam^  We  know  of  no  fuch  practice  here,  and  think 
It  Vfery  unreafonable  j  for  the  plaintiff  fuffers  enough  by  paying 
cofts  in  the  firfl  aAion,  and  therefore  ought  not  to  be  in  a 
irorle  condition  than  befo^e•  .        ^ 


r  f  4  BcUew 
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Bcilew  virfus  Scott. 

Paf.  6  Geo.  rot.  408. 

In  the  cafe  of  an   TT^RROR,  tom  in  the  award  of  execution  in  sl  Jcire  facia, 
vjXvifb^*'''    X2y  againft  executors  upon  a  judgment  againft  their  teftat 
tu'nct,  there      ^^  ^-  •?•  in  Ireland^  quam  in  affirmatione  ejufdem  in  B»  R.  there 

needs  no  allega- 

(ion  to  their  Iwn  Strange  pro  querent€  in  erron  took  feveral  exceptions,  anc 
uiv.  inUr  alia^ 

Andrews  246. 

firji^  The  proceedings  are  againft  a  man  and  his  wife 
executrix,  and  the  dtoajiavtt  is  returned  in  this  manner^  thai 
goods  of  their  teftator  did  come  to  their  hands  AiflScient  to  pa] 
the  debt,  which  they  (i.  e.  the  hufband  and  wife)  hav^ 
and  converted  to  their  own  ufe,  which  he  faid  z  fenu 
could  not  do  ;  and  cited  i  Fen.  12,  24,33.  where  in  trover  it^r-^t 
was  held  ill,  to  fay  a  feme  covert  converted  goods  to  her  own.  ^x  n 
ufe ;  and  though  this  be  the  cafe  of  an  executrix,  who  has  ^s-      1 
particular  intcreft  in  the  goods,  and  may  dlfpofe  of  them  as  ikt^  ^mm 
pleafcs  ;  yet  that  cannot  alter  the  cafe,  becaufe  the  converfioxac  ^zdi 
has  quite  extinguifhed  that  particular  intercft  of  hers,  and  caiz^  .«3i; 
enure  only  to  the  benefit  of  the   hufband.     i  RoU,  -/^•932^C^2 
F.  i<  fpeaks  of  the  fherift^'s  returning,  that  the  hu(band  ha^^as:  ii 
.converted,  and  he  fays  that  in  that  cafe  the  executionihall  be  4^^     ^ 
.  honis  prcp7'fis  of  the  hufband,  whereas  here  it  is  awarded  againfci^r:]]/! 
the  goods  of  them  both.     Sed  per  curt  amy  The  precedents  acK  -mre 
{o  as  this  in  the  cafe  of  a  feme  executrix.     It  is  fu£icient  to  fm^^iy 
that  the  wife  wafled  the  goods,  without  going  on  to  fpeak  of  ^^^^ 
converfion  ;  and  therefore  if  the  exprefTion  be  not  proper,  vu-    -^e 
may  rejeft  the  converterunt  in  ufumfuum  proprium.     In  trover      j't 
is  eflential,  but  here  it  is  not.      i  Roll,  Ahr,  930.  pL  9.     CSr^« 
Car.  519.  are,  that  the  judgment  on   fuch  a  return  ihall  be 
de  Ifonis  propriis  of  both. 

The  court  may  Second  exception.  Upon  the  writ  of  error  in  B.  jR.  before 
^f^^i  certiorari  errors  afTigued,  or  diminution  alleged,  there  goes  a  certiorari^ 
figncd.  *^*^^^"  ^'  ^y  which  all  the  feveral  procefTes  of  execution  are  brought  up 

and  made  parcel  of  the  record ;  whereas  the  only  ground  for 
awarding  it  can  be  to  verify  or  falfify  an  aHignment  of  errors, 
and  therefore  it  fhould  not  have  iflued  before.  Sed  per  curiamy 
The  court  may  take  notice,  that  the  record  is  imperfed,  and 
award  die  writ  for  their  own  fatisfacSlion. 

rijetur  eur'  It.  7%ird exception.  In  all  judgments  it  mufl  appear,  the  court  has 
n«j  eJentiii  pai-t  f^jjy  confidercd  of  the  cafe,   and  are  convinced  that  the  iudjr- 

ottnejuJfiacnu  '  J      c 

2  mcnt 
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ihcy  give  is  nght  at  the  time  of  pronouncing  it ;  and  in 
.01.  Atwood  V.  Burvy  a  judgment  on  demurrer  was  held 
ous,  for  want  of  quia  videtur  cur*  quod  placitum  minus 
IS  in  lege  exijfit.  In  the  cafe  at  bar  it  appears  the  judg- 
¥as  affirmed  before  the  merits  of  the  cafe  had  been  con- 
,  for  the  record  is,  quia  videbitur^  in  the  future  tenfe, 
I  of  videtur :  fo  that  becaufe  it  will  appear  at  a  time  to 
that  the  record  is  right,  therefore  do  they  before  that 
ffirm  the  judgment. 

piT  euriamy  That  cafe  of  Jtunod  v.  Bur  was  of  an  inferior 
,  neither  (as  Mr.  J.  Eyre  faid)  is  the  report  of  it  right ; 
diat  point  was  mentioned  in  Mich,  i  Ann.  but  the  caufe 
in //if/.  ^Ann.  when  the  judgment  was  reverfcd  on  ano- 
Mnt.  Videtur  cur"  is  no  judgment,  Cro.  EL  145.  and  is 
i  in  the  ideo  cenjideratum  eft.  There  was  a  cafe  in  the 
qucr  Chamber,  where  the  quia  videtur  was,  that  the  de- 
t*s  plea'  is  good,  ideo  confideratum  ejl^  that  the  plaintiff  have 
snt.  But  the  court  faid,  that  ifitdid  not  appear  to  be  erro- 
they  would  not  reverfe  it  merely  becaufe  a  wrong  reafon 
vcn  for  the  judgment.     The  judgment  was  affirmed. 


^    Robins  verfus  Sayward.  J  ^^  ^'  3- 

Sec  kowel  a- 

R  curiam.  We  cannot  ground  an  attachment  for  non-  rBarnJd.'^* 
srformance  of  an  award  on  the  affirmation  of  a  quakef ;  K*  B.  145. 
ugh  it  be  in  a  fuit  between  party  and  party,  yet  it  is  a  cri-  ^j^""**]]',^'' 
profecution  witliin  the  provifo  of  the  ftatute  7  (if  8  /f^.  3.  an  attachment 

for  non -per- 
formance of  aa 
award. 

Bromley  verfus  Frazicr.  ^  '^  '°^*  3- 

.SE  upon  a  foreign  bill  of  exchange  by  the  indorfee  lnJ«rforofbiU 
igainft  the  indorfor,    and  on  general  demurrer   it  was  be  charged[with- 
d,  that  they  had  not  fhewn  a  demand  upon  the  drawer,  out  firft  refortuif 
)fc  default  only  it  is  that  the  indorfor  warrants  :  and  be-  !?  ^^^^  drawer. 
IH9  was  a  point  unfettled,  and  on  which  there  are  con-  1007.  contr. 
ory  opinions  InSaUt.  131.  and  133.  the  court  took  time  to 

it  of  it. 

'1. 

I  on  the  fecond  argument  they  delivered  their  opinions, 
ie  declaration  was  well  enough.  The  defign  of  the  law 
chants  in  diftinguifhing  thefe  from  all  other  contrads,  by 
g  them  affignable,  was  for  the  convenience  of  commerce, 
ley  might  pafs  from  hand  to  hand  in  the  way  of  trade,  in 
ne  manner  as  if  they  were  fpecie  ;  now  to  require  a  de- 
upon  the  drawer,  will  be  laying  fuch  a  clog  upon  thcie 

bills. 


\ 
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.bills,  ^  will  deter  every  body  from  taking  them:  the  clraYirip 
lives  abroad,  perhaps  in  the  Indies^  where  the  Ind&rfee  has  g^ 
correifpondent  to  whom  h^  can /end  the  bill  for  a  demand,  or  if 
he  could,  yet  the  delay  would  be  fo  great  that  no  body  would 

.meddle  with  them.  Supppfe  it  was  the  cafe  of  feveral  indorfe^ 
ments,  muft  the  laA  in^orfee  travail  round  the  world  before  Ijie 

,can  fix  his  adion  upon  the  man  from  whom  He  received  the 

;bill.  In  common  experience  every  body  knows,  that  die  mxt 
indorfements  a  bill  has,  the  greater  credit  it  bears  J  whereas  if 
thofe  demands  were  all  neceliary  to  be  made,  it  inuft  naturally 

.diminifb  the  value,  by  how  much  the  more  difficult  it  renders 
See  2  Bar.  Rep.  the  calling  in  the  money.  Ai;d  as  to  the  notion  that  has  pre- 
^9*  vailed,  that  tlie  indprfor  w^arrants  only  in  default  of  the  drawer) 

.there  is  i>p  colour  for  it,  for.  every  indprfor  is  in  nature  of  a 
new  draper,  and  at  niji  prius  thp  indorfee  is  xiever  put  to  proi;e 

.  the  band  of  the  firft  drawer,  where  the  adipn  is  agaipft  an  in- 
dorfor.     The  requiring  a  prpteft  for  npnTacceptance  is  not  be- 

.caufe  a  proteft  amounts  to  a  demand,  for  it  is  no  more  diana 

.  giving  nptice  to  the  draw.^r  to  get  his  effeSs  put  of  the  haodi    , 
of  the  drj^iyee,  who  by  the.other's  drawing, is  fuppofed  tohaye 
fufficieiit.>yher.eyvith  (o  fatisfy  (he  bill. 

Upon  the  whole,  we  are  of  opinion,  that  in  the  cafe  of  »- 
foreign  bill  of  exisdhange,^a  .demand  Upon  the  drawer  is  no* 
necei&ry  to  make  a  charge  upon  the  indorfor,  but  Ac  indorfa^ 
h^s,  his  liberty  to  refort.  to  c.itjicr  (or  the  money.   .  Conjequend — 
.  ijijc  plaintiff  nftuft  hayc  j|u4ginf;nt. 


Dominus  Rex  verfus  Carter. 

INdi6lment  for  trefpafs  before  juftices  of  peace,   and  ex-^ 
cepted  that  it  did  hot  appear  they  had  any  jurifdi^on,  for' 
want  of  necnon  ad diverfas felonias  tranfgrejjiones  et  alia  makfaQa*- 
in  comttatu  praedUlo.perpetrata  audiendum  et  tefminflndum  affipfj 
for  thefe  words  are  ia  all  the  cpmmiffions.ever  fince.iSJE^.  3. 
and  the  opinions  have  been,  that  without  that  claufe  the  juftit^ 
as  juftices  cannot,  hear  and  determine.     L^mi.  ^1^.  46,  47* 
Cfo.  Jacn  633.     I  Ven.  33.     .2  Keb.  160.     2  R*  3.  9. 


BiP  TO  Geo.  Et  per  curiam.  The  indiftment  muft  be  quaih^d.     At 

|U«v.5/rtfw.  the  juftices  were  only  confervators  of  the  peace,  and  the  fubfe— 
•dontheautho".  quent  power  to  hear  and  determine  given  by  the  ftatutes  18 
rity  of  this  cafe  and  34  £•  3*  is  Only  that  by  commiiHon  they  may  have,  fufta 
without  debate.  ^  power.  The  commiiSon  of  the  peace  appears  to  have  hc^tu 
altered  into  the  prefentform  immediately  after  making  thofa 
ftatutes,  which  ihews  the  opinion  of  the  King's  couniel  at  that 

time. 
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time.  -  Lamhart  fays,  that  they  Jhall  have  powety  which  muft  be 
underftood  iy  ccmmiffun.  As  therefore  this  is  not  a  proceeding 
upon  their  common  l^w  jurifili£|ion,  but  a  jurifdi£tion  given 
by  ftatute;  whenever  they  hold  fuch  pleas,  they  muft  ihew 
JO  afvoiatmcnt  to  iuw  ^^d  dctw^pune^  ai^l  .wc  cannot  intepd 
^hst  theyhftve  fuch  a  power. 


Everett  verfus  Gery. 

ON  the  return  of  the  Second  fiire  facias  ^kgainlk  bail,  a  four  Where  error  h 
days  rule  was  given,  and  on  the  fourth  day  the  principal  P®5  *^'**^^  ^'^ 
(Mng»  error,  and  Mr.Wiapg  thereupon  moved  to  ftay  proce^-  tli'jbja^  j^. 
"k^n  «giiflft  the  bail,  pending  the  Writ  of  error;  and  cited iWer^ ^ ^cnvt 
i^^-N.  Arthur y  -anti  419.  and  Church  v.  Thr4gm$rUn  in  the^f^%«^- 
fmde -ef-IxM-ds,  where  the  Houfe  threatened  to  commit,  the  rnVi!^<^ 
attorney,  for  proceeding  «gainft  the  bail  pending  err^r  in  Par-  ^dn^^e\, 

hottifcLfiKm 

As*  fa  the  firft  cafe,  ■  the  court  faid,  it  diflSrred,  for  there  Ae  were  out  and  tb« 
bail  came  in  time,  while  they  might  furrender  the  principal ;  ^1^'^^^,^ 
"srhidi  they  cannot  do  here,  after  ^e  return  of  the  iecond  Jcin  held  they  came. 
^fiaeiasj  at  \ which  time  no  writ  of  error  was  brought.     And  .as  ^  *■**• 
-^o*die  eafe  in  the  Hoyfe  of  Lords,  it  was  there  agreed,  that  j^tra.  87^^ 
'  «he.  "Conrt  -below  could  not  reftrain  them  ;  but  the  Lords^  faid  i^io. 
^ey  expeded  more-refpe£t.     Curia.  We  can^ make  np  rule. 


DominusRex  i^^ryt/x  Landen. 

AConvi<Elion  of  forcible  entry  was  moved  to  be  quafhed,  Convidion  of 
becaufe  taken  before  juftices  ad paum  iH,c»mitatu  ^''<"- ^^j^^^JSea 
JiSo    confervandam    ajfignatis^     without    faying    pro    comitatu,  ua^'^u'*'^ 
Salt.^y^.     Std  per  curiam^  Let  it  be  quafhed  for  another  fault, 
^lat  it  is  in  the  preterperfed  tenfe  acceffmui  et  vidimus^  wfaeri^as 
it  ihcmldiuve  been  in  the  prefent  tenfe. 


Domlnus .  Rex  verfus  Stapleton. 

oTRANG  E  moved,  that  the  defendant,  who  was  convi^d  PraftI 
*^  for  a  mifdemeanor,  and  lay  in  execution  for  the  fine,  might 
•aSgn  errors  by  attorney,  to  fave  the  charge  of  being  brought 
iUpi  the  fieric  faying  it  could  not  be  otherwife  without  leave  of 
:the  court.     Curia.  It  is  in  our  difcretionj  )ct  it  be  fo. 

Watkins 


444  Trinity  Term  7  Geo* 


Watkins  verfus  Vzrry. 

Ann.  c.  16.    T^E  BT  upon  a  bail  bond,  the  defendant  traverfed*  the 
iMfeofbail      f  J  of  the  principal ;  and  on  demurrer  judgment  was  givi 
'Sic principal  18  f'^^  the  plaintiff;  for  otherwife  this  will  be  a  way  to  avoid 
>t  traverfabit.  bail  bonds  that  are  civilly  taken,  without  expofing  the  part — rrjr 
jrtefc  Rep.     by  an  arreft. 

Dominus  Rex  verfus  Barber. 

n  >ttachmeat,  XT  E  prcfented  a  petition  to  the  common  council  of  Linda 
^fwcr^"**  JLJL  refledting  upon  one  of  the  aldermen,  and  ufed  contemf 
myconvia  him  tuous  wofds  of  this  court  at  the  fame  time.     For  the  petitii 
'another  of-    the  court  granted  an  information  againft  him  and  thole 
''^  figned  it, .  and  for  the  contempt,  an  attachment. 

The  profecutor  in  his  interrogatories  afks  him.  If  be  did 
prefent  the  petition,  and  ufe  fuch  and  fuch  words.  And 
the  defendant  moved,  that  the  interrogatory,  as  to  prefentiiK-:^ngy 
might  be  ftruck  out,  becaufe  it  is  making  him  accufe  himfSb-fii/jf 
of  that  which  will  convid  him  of  the  libel.  Et  per  a 
He  i$  not  obliged  to  anfwer  it;  you  may  a(k  him  whedier,  wl 
the  petition  was  prefented,  he  did  not  fay  fo  and  ib ; 
let  that  part  of  the  interrogatory  be  ftruck  out. 

r.  s,  Thlf  JV;  B.  I  drew  them  at  firft  as  the  court  now  fettled  them,  bat 

^furthe**"  d^r  *^t  queftion  was  put  in  after  they  went  from  mc,  diougfa 
%  of  grace,  in- cautioned  the  attorney  againft  it. 

j-pofiog. 

Dominus  Rex  verfus  Clarkfon  et  al'* 


Tx  IB  LET*  pretending  to  have  married  Mrs.  Turhnvltte^  % 
-^^  lady  of  fortune,  took  out  a-  habeas  corpus  direded  to  her 


>n  a  baheat 
rpui  the  court 

:her  order  as  to  guardians,  Commanding  them  to  bring  her  into  court.  To  diis 
le  party,  but  ^nt  I  drew  a  return,  that  by  her  mother's  will  flic  was  com- 
»^Uegd  «-**"  mittcd  to  the  care  of  Mrs.  Qarkfon^  who  had  put  her  out  to 
raiot.  fchool  to  the  other  defendant,  where  flie  had  continued  ever 

iince  with  her  own  liking,  and  with  the  approbation  of  her  guar- 
dian 'y  and  that  flic  now  remains  there  of  her  ownaccord^  under 
*   no  reftraint:  et  nulla  alia  eft  caufa^  ^c. 

:epoft,  579.         When  flie  was  brought  into  court,  and  the  return  had  been 
read,  the  Chief  Juftice  afked  her,  if  (he  defired  to  be  taken  out 

of 
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of  Ae  hands  of  the  perfons  ihe  lived  with,  and  go  vnthDibleff 
She  denied  him  to  be  her  hufband ;  and  dciired  ihe  might  continue 
mrith  her  guardians.  Etpircuriam^Wc  have  nothing  to  do  to  order 
her  to  go  withDihleyi  but  only  to  fee  that  ihe  is  under  no  illegal 
reifaraint :  all  we  can  do  is,  to  declare  that  ihe  is  at  her  liberty 
to  go  where  ihe  pleafes.  But,  leil  this  writ  be  made  ufe  of  by 
DibUj  as  a  means  to  get  her  abroad,  and  feize  her,  (as  I  told 
the  court  we  had  reafon  to  apprehend),  we  will  order  our  tipihiff 
to  wait  upon  her  home  to  her  guardians :  and  fo  it  was  done  in 
Udy  Harriet  BirkUfs  cafe,  2l^FoL  State  Trials^  544.  ^bEdit. 


Power  verfus  Jones. 

THE  defendant  brought  a  writ  of  error  coram  vobis^  and  Appearance  of 
affigned  in&ncy  and  appearance  per  attorney.     Strange  **"^*"^  **y  **- 
moved,  that  the  attorney  might  be  obliged  to  fet  it  right,  and  l^^»bi^' 
cited  Goodright  v.  Rights  znd  Stratton  v.  Burgifs.     But  the  court  Ante,  15, 114, 
laid  they  could  not  do  it  in  this  cafe,  becaufe  here  was  no  ex- 
prefs  undertaking  to  appear,  as  there  was  in  thofe  cafes;  if 
diere  had,  the  court  would  oblige  the  attorney  to  do  it  in  a  pro-* 
per  manner. 

Buiby  verfus  Greenflate. 


At  nifi  prius  in  Middlefex,  coram  Pratt  C  J. 


N  ejedment  the  Chief  Juilice  ruled  this  cafe.    J.  furren-  Wberethedevi. 
dered  a  copyhold  eftate  to  the  ufe  of  his  will,  and  then  de-  ^^  of  copyhold 
lied  it  to  B.  for  life,  and  after  his  deceafe  to  the  heirs  of  his  wJdwwd 
idy.    £•  died  after  making  the  will ;  and  it  was  held,  that  his  before  the  death 
ir  could  take  nothing,  for  it  is  a  devife  in  tail  to-B.  and  his  ^u^*^^'*^®'* 
eirs  are  words  of  limitation  ;  and  then  B.  dying  in  the  life  of  yoid. 
devifor,  it  is  the  fame  cafe  with  FuUer  v.  Fuiler  in  Cro.  EL 
Goodright  v.  Right,     And  the  Chief  Juftice  faid,  it  made 
difference,  that  thofe  cafes  were  of  fteehoki  lands,  and  this  of 
opyhold  where  the  devifee  was  living  at  the  time  of  the  fur- 
nder. 


In  this  cafe  a  perfon,  who  had  fold  the  inheritance  without  Vendor  witneft 
-^y  covenant  for  good  title  or  warranty,  was  allowed  to  be  a  "(f^mnlnt^for 
^^itnefsy  to  prove  the  title  of  the  vendee.      ^  #arrMity»  fiTu 


Jocelyn 


44* 
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Jdcclyrl  iierfu%  Hawkins. 
At  Guildhalt,   coram  Pratt. 

In  contrafts  for  /"^|^Ft£  contraft  was  to  deliver  ftock  one  month  after } 
ftock  the  com-       I      tehder  was  accordifig  to  the  calendar  month.     But 
5yiuni"i^nd^  Chief  Jufticc  ruled  it.  muft  be  a  lunar  month,  though  wc  call* 
a  great  many  witnefles  to  prove  the  courfe  of  the  sfUey  to  be 
reckon  according  to  calendar  months.     So  mjr  client  was  caDed 
Vidii^Mod.  185. 


Anonymous. 


A  Niii  prius,  coram  Pratt  Chief  JuftUi^  in  Middleftx. 
Aaion  agaiMft  a  rTl  R  £  S  P  A  8  S  and  afTault.     On  the  evidence  it 


conftable  not 
confined  to  the 
proper  county, 
liherehedoei 
not  z6t  in  exe- 
cution of  hit 


J[     the  defendant  was  a  oonftable,  and  lived  at  D^vtr^ 
that  being  ordered  to  take  the  plaintiflF  and  carry  him  before 
mayor,  he  executed  his  warrant,  and  the  mayor  difchargod 
plaintiiF.     Soon  after  which  adifpute  happening  between 
plaintiiFandthe  defendant,  the  deifendant  beat  the  plaintiff, 
which  this  action  was  brought. 

For  the  defendant  they  infifted,  that  he  being  a  conftak' 
they  fliould  have  brought  the  a^on  in  the  proper  county,  u 
cording  to  the  ftatutc  21  Jac.  i.     Bed  per  Pratt  Chief  Ji^»* 
That  is  only  where  it  is  for  a  matter  relating  to  the  execution 
his  office ;  but  if,  after  his  authority  is  expired,  he  abilfes  1 
party  \  or  if  he  meets  a  man  and  knocks  him  down,  he 
fued  for  it  as  all  other  people  may. 


tfa 
tfa 
-th 
k 


Evidence* 


.    Dominus  Rex  vtrfits  Jeffries.    Ibidem. 

TREBLE'S  ftatutes  and  RaJlaFs  differed,  and  they  wk^ 
-**■  for  adhering  to  Keb/e  proved  that  they  had  examined 
tvith  the  Parliament  roll.  The  Chief  Juftici  mled  it 
i-fou^,  and  Kebk  was  read. 


1 
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ichy  verfus  The  Duke  <tf  Scmif  r^.    In  Cane*. 

itifF  brought  his  bill  to  be  relieved  againft  a  for*  No  relief  agalnft 
f  his  copyhold  by  making  leafes  contrary  to  the  j  yol^nt^ry  for- 

.  •  i_      I  l-^w  I  J    r  -jL    r-  •  J     r  11*         ^         feiturc  of  copy- 

manor  without  hcenceof  the  lord,  feUing  tim-  hoWeftitc. 
ones,  and  grubbing  Up  hfedges  ;  offering  to  malte  6Vin.Akr.113, 
And  on  the  pleadings  the  cafe  was  this  :  Sir  ^^^^^'j^  chanc. 
ifed  of  a  copyhold  eftate  of  inheritance  of  90  /•  568.  pi.  347, 
I  of  xht  ihanor  of  Petwmrth^  oF  which  the  Duke  57*- 
ord,  made  a  leafe  of  part  of  it  for  feven  years 
^  at  13/.  per  annum.  The  Duke  upon  this  brings 
gainft  all  the  plafriHff's  cdpyhold,  which  occa- 
iitiiFto  brtngi  hill  in  his  own  2trid  his  foh  arr 
for  relief.     The  Duke  in  his  anfwer  infifting  on 
:  forfeiture,  befides  the  making  the  leafe  with- 
r  /tjny  brought  a  fupplemental  bill  for  difcovery 
ihft  thofe  other  forfeitures  :  upon  the  plaintifPs 
nt  in    ejefiment   fub|e£l  to  die  order    of  tho 
h£Hon  was  granted^  and  now  upon  the  hearing 
cut  out  to  be  this. 

\afry\  marriage  iii  1693,  all  the  copj^ld  lands 

"ed  to  the  ufe  of  Sir  Harry  for  life,  with  remainder 

-I  every  other  fon  in  tail  male,   in  purfuance  of 

efore  marriage  for  that  purppfe,  but  no  ad-* 

taken  upon  that  furrender.  Before  Sir  Harry 

^        ,  there  had  been  a  quarry  of  ftone  in  the 

*V      »    the   copyhold-,    and  during  Sir  Harry* t 

in  the  copyhold  \   but  whether  it  was  firft 

^old  in  Uie  plaintifPs  time  did  not  appear, 

plaintifPs  houfc,  which  confifted  both  of 

old,  was  planted  with  timber  trees  by  the 

the  plaintiff  had  topped  thofe  trees  that 

hold  part    of  the  avenue,  by  which   from 

:    become  pollards.       There  were   feveral 

aries  of  land^  upon  the  copyhold,  which  the 

'ed  Up  and  deftroyed  ;  but  whether  they  are 

«  ^n  copyhcfld  and  freehold,  or  only  between 

*hcr  of  the   copyhold,  did  not  appear.     And 

the  plaintffF,  ais  before  mentioned,  let  part 

)r  feven  years,  without  licence  or  any  cuflom 

arrant  it. 

me  in  queflionj^  whether  any,  and  which  of 
ic  are  forfeitures  at  law  ?  And  if  fo,  whether 
ch  f  them  are  relievable  in  equity  ?  And  if  not^ 
)n's  cafe  is  to  be  dij(linguiihed  from  the  father^s. 

I.  Whether 
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I .  Whether  thcfe  are  forfeitures  at  law  ?  Which  were 
four  forts :  the  digging  the  quarry,  the  topping  the  timber  trees,e-^fcr$, 
the  deftroying  the  boundaries,  and  making  the  leafe  without^  .aLjit 
licence. 


As  to  the  quarry  the  plaintifPs  counfel  infifted,  it  was  openec^  *^d 
even  upon  the  copyhold  in  his  father's  time,  and  fo  purged  b]f  ^y 
the  admittance ;  and  his  diggiag  in  it  fmce  was  but  like  th^  ^rzit 
cafe  of  leflee  who  may  dig  in  quarries  and  mines  that  wer^^^Kre 
open  at  the  time  of  his  leafe,  though  he  cannot  upon  an]^  ^"^y 
new  ones. 

As  to  the  topping  of  timber  trees,  which  the  plaintiffinfifte^^^ied 
was  done  only  for  the  uniformity  of  his  walk,  and  without  de-  -^»  Se* 
fign  to  injure  the  lord,  It  was  anfwered  that  it  was  voluntas  m  .oary 
wafte,  and  the  motives  for  doing  it  are  not  material  to  die  lonft^^xro. 


As  to  the  deftroying  the  fences,  a  cafe  was  cited  out  of  XfYte^m/tf. 
Rip*  264,  tfr.  where  grubbing  up  the  fences  and  removing  thff:C^B-the 
boundaries  upon  copyholds  were  held  to  be  forfeitures,  withrSl:^th. 
out  diftinguilhing  between  the  outward  boundaries  and  thofr^:^  jo/e 
within  the  copyhold,  as  it  tends  to  the  deftroying  the  evidence  =^ces 
relating  to  the  lord's  intereft  in  the  eftate.     And  faid  it  is  cc:^      on 
this  foundation  laid   down    i  In/i,  53.  that   though   a  tenaK.^isant 
might  cut  down  wood  to  repair  fences  as  he  found  them,  yx^  jet 
not  to  make  new  fences. 

As  to  the  making  the  leafe  without  licence,  it  was  ackno^^^^w- 
Icdged  on  all  fides  to  be  a  forfeiture  at  law. 

2.  The  next  queftion  was,  whether  fuppoflng  all  tbefi^  to 
forfeitures,  relief  was  proper  in  this  court,  either  upon  the 
neral  cafe  of  thefe  fort  of  forfeitures,  or  any  particular  equita 
circumftances  that  may  be  in  the  prefent  cafe. 

For  the  particular  equitable  circumftances  of  this  cafe,   •— ^i/ie 
was,  that  the  fteward's  deputy  ingrofTed  and  was  a  witnefs        fo 
the  leafe.     This  was  compared  to  the  lord's  being  privy  to      or 
witnefs  to  fuch  leafe,  which  would  be  held  in  equity  as  a  prr« 
miflion  or  kind  of  licence;    and  it  has  been  held,  that  licence 
granted  by  a  deputy  fteward  was  good.     But  anfwered,  that      -^ 
this  rather   aggravated  the    injury,  by  making  the  lord's  fer-      A- 
vant  a  party  in  the  confederacy  to  injure  him.  v 


Another  circumftance  was  the  plaintifPs  not  having  notice' 
of  this  cuftom.  But  this  is  not  material,  for  the  tenant  comes 
in  under  the  cuftoms  of  the  manor,  and  is  bound  to  take  notice 
of  them  i  and  bcfidcs,  this  is  common  law^ 

But 
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But  if  thofe  circumftances  were  not  AifHcient  to  ground  a 
ief  upon,  whether  the  general  nature  of  tliofe  forfeitures  will 
t  admit  of  relief. 

In  favour  of  the  plaintiff  it  was  argued,  that  it  is  a  fort  of 
axim  that  all  foifcitures  are  odious.     That  copyh')lds  are  now 
come  a  more   fixed  and   eftabhihcd  ellate  tnan    they    were 
rmerly,  and  the  law  itfelf  has  been  altering  thefe  100  years 
xy  much  in  their  favour  •,  and  therefore  a  court  of  equity  ought 
'go  as  much  in  their  favour,  to  keep  them  out  of  that  vafi'alaj^e 
id  fubjc(fti(»n   vvluch  the  original  nature  of  their  eftates  laid 
cm  under,  which  their  prefent  fixed  condition  fccir.s  incon- 
Icnt  with.     That  the  forfeitures  are   intended  only  to  fccure 
ic  lord's  rents  and  ferviccs,  and  therefore  very  proper  for  a 
)urt  of  equity  to  interpofe  and  prevent  his  having  more  than 
at  fecurity.     And  this  is  agreeable  to  the  common  cafes  of  re- 
ef againft  the  penalty  of  a  bond,  and  upon  mortgages,  and  con- 
itions  of  re-entry  on  non-payment  of  a  rent,  and  nomlm:  poenae : 
I  which  cafes  this  court  will  not  allow  the  parties  to  take  any 
Aer  advantage  of  the  forfeitures,  than  what  is  necefiary  to 
itUfy  the  original  intent  of  the  agreement.     The  law  has  an- 
exed  thefe  conditions  in  the  cafe  of  copyholds  inilead  of  the 
irtics ;  but  as  it  had  fomeihing  elfe  in  view  by  them,  than  the 
lining  the  land  to  the  lord ;  this  court  may  make  amends  to 
le  lord,  and  fulfil  the  defign  of  the  law,  and  favc  the  edate  to 
ic  party.     In  the  cafe  of  making  a  leafe  without  licence,  the 
itcnt  of  the  law  in  making  that  a  forfeiture  is,  to  prevent  the 
rd's  being  difmherited  of  his  interett  in  the  copyhold,  and  to 
cure  the  fine  due  on  a  licence  ^  both  v/hich  may  be   eafily 
cured,  by  obliging  the  tenant  either  to  accept  a  licence,  or 
lake  furrender  and  admittance  and  pay  the  fine  ;  which  will 
t  a  complei^t   recompenfe  for  any  injury  the  lord  may  have 
iflfered ;  and  then  it  comes  within  the  common  rule,  that  this 
ourt  will  relieve  againft  forfeitures,  wherever  a  compleat  ta^ 
sfa^ion  can  be  made  for  the  injury  which  is  the  caulc  of  the 
xfeiture. 

Several  cafes  were  cited.  Shelly  v.  Mafon  in  Lord  Covenuy^ 
imc,  5  Car.  i.  where  a  copyholder  came  into  this  court  to  te 
tlieved  againft  a  forfeiture  by  making  leafe  v/ithout  licence, 
ind  decreed  the  lord  to  account  for  the  profits  he  had  received 
lacehis  entry,  and  pay  the  cofts.  i  Chan,  Rep.  51.  where  a 
copyholder  was  relieved  by  Lord  Coventry  for  non-payment  of 
inc  on  admittance.  Cox'w,  Hickfjrd  by  Lord  Haraurt,  The  a  Veni.664 
)ill  was  to  be  relieved  againft  a  forfeiture  by  fuffering  a  copy- 
lold  tenement  to  fall  to  ruin,  and  refufing  to  repair  it  for  30 
«ars  together,  though  frequently  ordered  to  do  it  by  the  lord ; 
lie  Chancellor  refufed  to  grant  relief  on  two  accounts,  his 
bftinacy,  and  the  lord's  having  been  in  poffeffion  nine  years 

Vol.  I.  G  g  aficr 
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after  his  cntrv,  in  which  cafe  great  ftrefs  was  laid  on  the  ob- 

ftinacy  of  the  copyholder.     Cafe  of  Rowland  v.  Dean  of  E::ny 

where  relief  was  granted  againft  a  forfeiture  by  cutting  timber. 

2  Vera.  537.       Gnajhw  Lord  Dcrhy^    the  decree  of  which  was   now  read  in 

court.     The  plaintift  having  a  copyhold  tenement  that  vrantcd 
repair,  applied  to  the  defendant  the  lOrd  of  the  manor  to  have 
fome  timber  aiTigned  for  that  purpofe,  but  the  lord  rcfufcd  to 
aflign  any  \  upon  which  the  plaintiff  hearing  that  there  was  i 
cuftom  in  the  manor  for  two  tenants  to  aflign  timber  for  the 
purpofe  of  repair,  did  get  two  tenants  to  make  fuch  affi^nmcn^ 
and  then   cut  the  trees   down  ;    upon   which   cjeftraent  wai 
brou^^ht,  and  a  vcrJictfor  the  lord,  there  being  no  fuch  cuftom: 
the  plaintiff'  brought  his  bill  for  relief,  which  was  granted  on 
his  paying  the  value  of  the  timber  and   cofts  at  law  and  in 
equity.     Ci(dmore  v.  Raven j  where  a  quakcr  being  tenant  of  i 
copyhold  refufcd  to  take  the  oath  of  fealty,  and  the  lord  enter- 
ed  for   the  rorfeiturc,    and  the  tenant  was  relieved.     Gwf  fi  , 
BrriVfiy  I  Ci^an.  Rep.  170.  a  Icafc  being  made  on  condition  not 
to  alFip^n  it  witliout  licence,   the  tenant  did  af&gn ;  but  relief , 
was  granted  on  fearch  of  precedents  \  it  being  the  cafe  of  id 
afli'/nee  of  an   executor    makes  no  favourable  circumftanc^ 
becaufe  there  were  aifets  without  it,     Thomas  v.  Porter.    Te^  ; 
Abr.  Ct.  Eq.     nant  of  a  copyhold  durante  viduitate  cut  down  timber  uponool 

copyiiold  in  order  to  repair  another,  which  was  a  forifeitBfe) 
but  yet  relief  granted  in  this  court. 

If  it  is  a  difTxult  matter  to  afcertain  damages  in  any  of  ddo 
cafes  of  forfeiture,  it  is  becaufe  there  really  is  no  damage;  »1 
furel>  it  is  no  re^lbn  againft  relief  that  the  perfon  who  fedcsi^ 

has  done  no  injury. 

For  the  defendant,  thefe  diftinflions  as  to  relief  againft  fit* 
feiturcs  were  iuiifted  on.  Whether  the  forfeiture  was  fi)r  «•• 
feazancc  or  malfeazance,  whether  the  condition  was  ranorf 
by  law  or  the  party,  whether  there  were  any  particular  dp» 
cumflances  of  equity  or  not. 

As  to  the  difference  between  nonfeazance  and  malieazsocei 
as  where  tenant  refufes  to  pay  a  fine  upon  admittance ;  tA 
court  will  relieve,  on  doing  that  which  he  ought  to  have  iM% 
The  difference  is  only  as  to  the  circumftance  of  time,  wUdji 
this  court  ealUy  fupplies.  So  where  there  is  only  pcnniflht 
waftc,  the  court  has  relieved ;  but  if  by  obflinate  rcfiifsi  4i* 
forfeiture  is  aggravated,  the  court  will  look  upon  it  as  volun^ 
tary  walk,  and  not  grant  rehef,  as  in  the  cafe  before  cited  of 
Cgx  v.  Hkkford. 

All  the  inftances  of  forfeiture  in  the  prcfent  cafe  arc  of  vo- 
Jyntary  ails.     One  is  makiiig  a  leafc  without  licence,  which '« 
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dtflcifin  of  die  lord,  4.  Co.  21.  b.  and  an  attempt  to  difinhcrit 
am.     The  others  are  all  voluntary  waftes. 

The  next  diftinilion  is  between  conditions  in  law,  and  by 

party.     The  intention  of  the  panics  is  eafy  to  be  difcover- 

«»!,  and  you  anfwer  the  end  of  the  contraiSl,   if  you  give  them 

^Bifery  thing  they  expcdlcd,  which  may  in  many  calcs  be  cafily 

«loDe.     This  is  the  cafe  of  all  mortgages,  conditions  of  re-entry 

^a  non-payment  of  rent,  ^V.     But  even  in  conditions  of  the 

j)arties,  where  the   afcertaining  the  damage  is  not  plain  and 

dear,  the  court  will  not  relieve  againft  fuch  conviitions  or  pc- 

jnkies.     It  was  never  known  that  this  court  relieved  againil 

a  umimpoenae  for  ploughing  up  ancient  meadow.     It  was  de* 

lued  in  the  duchy  of  LancaJIiry  Eyre  v.  Hatton. 

But  in  cafes  of  forfeitures  on  conditions  in  law  this  court  fel- 
4oin  relieves.  If  tenant  for  lifc  makes  a  feofimcnt,  or  levies 
a  hnefur  conufance  de  droit  come  cco^  ifc.  it  was  nevec  pretended 
this  forfeiture  could  be  relieved  in  equity.  Or  if  the  rever- 
jonier  brings  wafte  on  the  llatute  for  recovery  of  the  place 
Ifafted,  equity  would  not  interpofe.  Thofc  conditions  in  law 
$K  a  fort  of  limitations  of  the  eftate  of  the  party,  and  though 
the  intent  of  the  party  is  never  fo  plain,  equity  will  not  alter 
the  legal  conftruclion  of  the  words  :  as  where  by  will  one 
gives  an  eftate  to  -//.  for  life,  remainder  to  the  heirs  male  of 
jL  equity  will  not  give  the  fon  of  v^.  a  remainder,  and  confine 
^'s  to  a  life  eftate,  though  the  intent  was  plainly  fo. 

But  though  this  is  generally  the  ftate  of  forfeitures,  yet  there 
Oiay  be  fome  circumftances  of  equity  to  ground  relief  upon  ;  and 
Kcherever  the  court  has  granted  relief,  it  is  upon  fome  fuch  cir- 
cumftances, as  where  the  party  who  is  to  take  advantage  of  the 
Condition  is  himfelfthe  means  of  its  bcinz  broke.     It  was  fviid 
by  Lord  Somers  in  the  cafe  oi  Bertie  v.  Fdikland^  that  condition?  Salk.  «ji. 
precedent  are  not  relievablc,   unlcfs   fome  indired   means  be 
^fed  by  the  party  to  prevent  the  performance.     So  in  the  cafe 
t     of  Hammond  v.  yiiuge  before  the  prefent  Chancellor,    where  a 
[     k>rd   of  a  manor  tells  one  that  had    a  freehold   hell   of  his 
I     JiKianor,  that   it  was  copyhcld,    and   he  muft  be  admitted  by 
Copy  of  court-roU,  and  pay  a  fine  :  the  lord  was  in  this  court 
Abliged  to  erafe  die  admittance,  and  repay  die  fine. 

The  third  queftion  relates  to  the  infant  plaintiff,  whether  he 
U  in  any  better  condition  than  the  father. 

It  was  admitted  on  all  hands,  that  if  an  admittance  had  been 
taken  purfuant  to  the  furrender  upon  the  marriage,  the  fon  be- 
ing remainder-man  couIJ  not  be  prejudiced  as  to  his  cihite  by 
Ac  forfeiture  of  the  tenant  for  lifc :  only  in  diat  cafe  die  bill 
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was  too  early  for  the  fon,  whofe  intereft  was  not  concern^ 
till  the  death  of  the  father. 

But  though  the  fon  has  no  legal  right,  yet  there  being  a  {ur- 
render  to  his  ufe,  and  this  purfuant  to  a  marriage  agreemenf; 
it  (hall  'be  confidered  in  a  court  of  equity  as  if  it  had  been  exc 
cuted,  and  the  infant  would  be  very  proper  to  bring  a  bill  in 
this  court  againft  the  father  and  the  lord,  in  order  to  admit 
his  father  purfuant  to  the  furrcnder,  that  he  might  in  law  be 
intitled  to  the  remainder. 

On  the  other  fide  it  was  faid,  that  Sir  Harry  not  being  ad- 
mitted upon  that  furrender,  continued  tenant  under  his  fonner 
admittance ;  and  the  lord  was  no  party  to,  or  concerned  in  die 
marriage  fettlement,  his  title  was  paramount  to  that,  andcon- 
fequendy  the  forfeiture  afFeAed  the  inheritance,  and  (hould  oot 
be  fubjedl  to  or  lii^ited  by  the  private  trufts  or  tranfii^omof 
the  parties. 

Lord  Chancellor,     This  is  a  point  of  fo  great  confequence, 
that  if  relief  could  be  given  in  this   court,   it  is  ftrange  it    ' 
fhould  not  have  been  found  out  long  ago.     The  forfeitures  in 
thofe  cafe  arife  purely  from  the  imbecillity  of  the  copyholder's 
eftate.     He  was  originally  merely  tenant  at  will,  and  is  lb  ftiD    ! 
on  all  accounts  but  as  to  the  continuance  of  his  eftate.    There 
have  been  indeed  very  favourable  conftruftions  for  the  copf-    ■ 
holder  in  that  particular,  becaufe  he  is  called  tenant  at  will 
Jecundum  confuetudinem  manerii ;  it  has  been  held,  the  lord  can- 
not determme  his  will  but  according  to  that  cuftom.     The  tnie 
meaning   of  thofe  words  Jecundum  confuetudinem   manerii  was 
not  to  bound  the  lord's  pJeafure  in   the  determination  of  hi* 
will,  but  that  the  tenant  as  long  as  he  continued  tenant  was  to 
hold  his  land  under  thofe  terms  and  conditions  which  the  cuf" 
tom  had  eftabliflied. 

Thefe  matters  which  are  mentioned  as  forfeitures,  are  indeed 
limitations  of  the  eftate  ;  fuch  as  determine  it,  when  they  hap^ 
pen.  Tenant  for  life  making  a  greater  eftate  than  his  own^ 
gives  up  or  furrenders  the  right  which  he  had  before,  uA  yet 
he  does  no  damage  to  the  remainder  man.  So  tenant  by  copy 
taking  upon  him  to  make  a  greater  eftate  than  by  law  he  may^ 
and  contrary  to  the  nature  of  his  eftate,  does  by  that  deter- 
mine his  eftate  :  the  law  has  made  it  fo ;  and  what  is  there  in 
this  cafe  to  ground  r<;lief  upon,  and  require  me  to  fet  afide  the 
law  ? 

It  is  g  hard  law,  and  therefore  the  party  muft  not  ^^  fubjedt 
to  it  i   but  is  not  this  diredtly  repealing  the  lav/  i 
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In  a£Uon  of  wafte  for  recovery  of  the  place  wafted,  it  is 
^rtain  and  admitted  this  court  cannot  relieve ;  and  yet  this  may 
t  called  a  very  unconfcionable  thing.  But  is  it  fo  to  take  ad- 
Ullage  of  a  law  which  is  known  and  equal  to  all  i  Nor  can  I 
«  any  difference,  whether  the  ftatute  makes  this  condition,  or 
le  common  law  makes  it. 

It  is  not  fufficient  to  fay  here  is  no  damage  in  this  cafe, 
nd  therefore  it  is  there  can  be  no  recompenfe  given  by  this 
ourt,  for  it  is  the  recompenfe  that  gives  this  court  a  handle  to 
rant  relief. 

The  true  ground  of  relief  againft  penalties  is  from  the  origin 
ol  intent  of  the  cafe,  where  the  penalty  is  deiigned  only  to  fe^ 
ure  money,  and  the  court  gives  him  all  that  he  expe&ed  or 
lefired :  But  it  is  quite  otherwife  in  the  prefent  cafe.  Thefe 
lenalties  or  forfeitures  were  never  intended  by  way  of  compen- 
lation,  for  there  can  be  none. 

But  even  in  the  cafe  of  copyholds  there  are  fome  cafes  of  for- 
feitures intended  for  a  different  purpofe,  as  for  non-payment  of 
wnt  or  fines,  which  are  only  by  way  of  fecurity  of  the  rent  or 
he ;  and  therefore  when  thefe  are  paid  afterwards  with  intereft, 
Ike  money  itfelf  is  paid  according  to  the  intent,  only  as  to  the 
circumftance  of  time  ^  which  is  the  true  foundation  of  the  re- 
■ef  which  this  court  gives  in  thofe  cafes. 

Cafes  of  agreements  and  conditions  of  the  party,  and  of  the 
iw,  are  certainly  to  be  diflinguifhed ;  you  can  never  fay  the 
iw  has  determined  hardly,  but  you  may  that  the  party  has 
lade  a  hard  bargain. 

Thus  it  ftands  on  the  general  ftate  of  thefe  kind  of  for- 
»tures.  But  what  equitable  circumftanccs  are  there  ]^culiar 
>  this  cafe  ?  It  is  certain  there  may  be  circumftances,  which 
lay  make  it  fit  .and  equitable  for  this  court  to  relieve,  cither  in 
ide  cafes  or  in  aftions  on  the  ffatute  of  wafte :  if  the  lord 
XNild  give  the  tenant  encouragement  hy  parol  only  to  pull 
own  a  meftus^e,  and  he  did  it  accordingly ;  this  might  induce 
ic  court  to  prevent  the  lord's  taking  advantage  of  a  fraudulent 
ft  of  his  own.  In  the  prefent  cafe,  if  the  lord  had  been  pre- 
tnt  at  the  making  the  leafe,  and  advifed  it ;  relief  might  be 
nfonable :  but  the  fteward's  ftanding  by,  or  even  ingrofling 
le  kafe,  is  rather  a  circumftance  againft  relief,  as  it  looks  like 
confederacy  to  cheat  the  lord,  and  break  the  cuftoms  of  the 
umor. 
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As  to  the  other  cafes  of  forfeiture  relating  to  die  quarry,  Ae 
tapping  the  tr;:es,  and  the  deftroying  the  boundaries;  there 
does  not  enough  appear  to  determine,  whether  they  ziz  legal 
forfeitures  or  no :  but  if  they  arc,  I  think  they  are  all,  as  the 
knaking  the  Icafe,  under  the  fame  coniidcration  in  this  court, 
and  not  proper  for  relief. 

As  to  thi  infiint,  his  cafe  docs  not  fcem  as  )'et  ripe  fdr  this 
court ;   but  it  may  be  a  queftion  how  far  his -equitable  inteiel 
will  intitle  him  to  be  fccurcd  againft  tiiefe  forfeitures. 

I  am  apprehenfive  the  lord  muft  alwaj-s  have  fuch  a  tenant 
upon  his  lands,  as  may  be  futHcient  to  aiifwer  all  demands,  and 
capable  of  committing  forfeitures. 

Suppofe  one  lets  a  triiltec  be  admitted  for  him,  who  coomAi 
a  forfeiture  ;  no  doubt  the  eftate  would  be  foifeited,  and  fk 

cr/iuy  que  triiji  would  have  no  equity  againft  the  lord. 

Suppofe  the  truftce  fliould  die  without  heir,  the  lord  wonldbc 
intitlcd  by  efdieat,  without  being  fubjeft  to  the  truft. 

The  perfon  who  is  the  legal  tenant,  is  fubje£^,  with  rcg^ 
to  that  eftate,  to  all  the  imbccillities  of  that  eftate ;  if  not,  by 
the  means  of  a  truft  a  copyhold  would  be  entirely  Jifchargcdiroa 
all  thofe  imperfeftions  it  labours  under,  and  the  lord's  intcitl 
be  taken  away,  for  the  lord  can  take  advantage  of  no  bod/f 
a£ls  but  thofe  of  his  tenant.  He  is  not  at  all  concerned  with 
the  private  agreements  or  trufts  of  the  parties. 

In  the  prefent  cafe,  fuppofe  Sir  Harry  admitted  according  to 
the  furrender,  the  infant  is  then  tenant  in  remainder,  arid  die 
father's  acl  cannot  prejudice  the  fon,  who  is  now  admitted^  t 
9  diftindl  tenant.     Eut  till  admittance  the  fon  is  no  tenant;  and 

fuppofe  when  he  comes  of  age  he  (hould  leleafe  to  his  father, 
there  would  be  no  occafion  for  any  admittance  at  all,  but  Sir 
Marry  would  continue  tenant  upon  his  old  admittance.  Tkc 
lord  is  not  bound  to  take  notice  of  any  thing,  but  what  appc^ 
pn  the  court  rolls. 

I  am  therefore  apprehenfive,  it  will  be  a  hard  cafe  to  rdicte 
the  fon.  }\vx  1  agree,  that  if  the  lord's  fine  for  admittance  be 
paid,  though  there  was  no  actual  admittance,  iince  the  lord  re- 
ceived ali  the  advantage  that  could  be  had  from  the  admittance, 
it  might  be  a  good  rcafon  for  relieving  the  fon  ;  and  then  it 
might  be  proptr,  perhaps  even  now,  for  the  fon  to  bring  abil 
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^^atnft  his  father  and  the  lord,  in  order  to  have  his  father  admit- 
ted purfuant  to  the  furrcnder.  But  it  does  not  appear  whether 
the  fine  was  paid* 

I  (hould  therefore  for  thefc  reafons  difmifs  the  bill  abfolutely. 
But  fmce  the  points  of  law  are  difputed  as  to  all  the  forfeitures, 
Bxcep.iii^  the  making  the  leafe,  which  concern  other  parts  of 
the  copyhold,  and  fmce  judgment  in  ejectment  is  given,  which 
^RFOuld  take  in  oth^.r  lands  as  well  as  thofe  comprized  in  the  leafe; 
I  think  the  bill  (hail  be  retained,  till  the  points  of  law  arc  tried 
^t  law  upon  the  ejectment,  which  the  plaintiff  fhall  immediate- 
ly receive  declarations  in,  and  plead  to  trial. 

As  to  cofts,  they  (hall  wait  the  event  of  the  trial,  and  as  to 
ihem  I  think  the  equity  of  them  will  depend  upon  the  ifTue  of 
diat;  if  the  plaintiff  recovers  there,  he  (hull  pay  cofts  here,  be- 
caufe  he  had  no  occafion  tq  come  into  this  court,  excepting  as 
to  the  difcovery.  If  the  Duke  getF  tiie  better,  I  think  as  this  is 
»  point  of  equity  that  has  not  been  fully  fettled  before,  and  in 
fuch  cafe  it  is  natural  for  a  man  to  ftrugglc  the  moft  to  retain 
his  eftate ;  it  would  be  too  hard  to  make  him  lofe  his  eftate  and 
pay  cofts  likewife. 

As  to  the  infant  I  will  not  difmifs  the  bill  abfolutely,  but  with- 
out prejudice,  becaufe  being  an  infant  he  may  not  have  made 
the  beft  ef  his  cafe. 


Frederick  verfus  Frederick.     Ibid. 

[N  the  year  1674,  a  match  was  propofed  between  Mr.  Fre-  The  huftand 
derick^  fon  of  Sir  Jobn  Frederick  an  alderman  of  London^  and  covenanted  w 
Ats.  Ailarino,  a  city  orphan,  whofc  fortune  v.  Mi>  8000/.    in  pur-  '^^"P.^", 

-,.,•'./  J   .  ,  P  •     w   f      rrecdom  in  Leu 

uance  of  wnicii  articles  were  entered  mto  between  z^ir  jchn  d^„j  butdidm 
Frederick  and  his  fon  of  the  firft  part,  Mrs.  Marino  ?iid  her  rela-  ^^^  />'«  cfta^c 
ions  of  the  fecond  part,  and  certain  truftees  therein  mentioned  of  cord!n"?o*diV 
be  third  part,  by  which  it  was  agreed  that  Sir  John  iiiould  pay  cuftom. 
1500/.   5000/.  part  of  it,  to  Mr.  Frederick^    and  the  other  »P- Will.  Re 
500/.  to  the  truftees,  which  with  the  8000/.  to  be  received  "'" 
rom  the  chamber  of  London^  (hould  be  vefted  in  land,  to  be 
Jttlcd  as  ufual  upon  the  hufband  for  life,  remainder  to  the  wife 
)r  life,  remainder  to  the  firft  and  every  other  fon  in  tail,  l^c. 


710. 


Upon  25th  of  February  application  was  made  to  the  court  of 
Idermen  for  licence  for  Mr.  Frederick  to  marry  Mrs.  Marino^ 
pon  which  feveral  entries, appear  to  be  made  that  day ;  i .  That 
licence  be  granted,  if  Mr.  Common  Serjeant  approve  of  the 
larriage.  2.  That  when  a  pcrfun  applies  for  a  licence  ta marry 
city  orphan  he  (hall  be  urged  to  take  up  his  frcedoiij.     3.  A 
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freedom  is  granted  to  Mr.  Frederick^  which  he  is  to  take  up  £9 

a  year's  time. 

The  marriage  foon  after  tookefFeft,  and  15th  oi March  1680, 
Sir  'John  Frederick  being  then  deputy  Mayor,  there  is  an  entry, 
that  upon  confideration  Mr.  Frederick  had  not  taken  up  his  free- 
dom according  to  his  agreement,  whereby  his  wife  would  not 
be  intitlcd  to  her  thirds,  it  is  referred  to  the  Recorder  and  Com- 
mon Serjeant,  to  confider,  whether  the  fettlement  upon  the 
lady  was  agreeable  to  the  intent  of  the  court ;  but  there  were 
no  further  proceedings,  neither  did  Mr.  Frederick  ever  take  up 
hi*^  freedom,  but  proved  a  very  unkind  hufband,  and  a  fevere 
father,  and  by  his  will  devifed  10/.  only  to  his  wife,    looo/. 
to  his  elded  fon,  and  each  of  his  daughters,  and  the  refidue  of 
his   perfonal  eftatc,  which  amounted  to  400000/.  he  gave  to 
the  children  of  his  fecond  fon. 

The  widow  preferred  her  bill,  that  flie  might  hare  the  be- 
nefit of  the  agreement,  as  if  Mr.  Frederick  had  taken  up  his 
freedom.  And  after  feveral  arguments  Lord  Chancellor  pro- 
nounced his  decree. 

The  demand  of  the  plaintifF  was  grounded  upon  the  com- 
mon rule  in  a  court  of  equity,  that  where  an  agreement  is 
made  upon  a  good  confideration,  which  is  not  performed,  die 
party  intcrefted  may  apply  to  a  court  of  equity,  to  have  th© 
fame  benefit  as  he  would  have  had  in  cafe  the  agreement  had 
been  performed. 

It  was  urged,  that  the  articles  made  by  Sir  John  and  his  fon 
with  the  lady  and  her  relations,  and  which  was  a  compleat  agree- 
ment, do  not  contain  any  fuch  claufe  that  Mr.  Frederick  (hould 
take  up  liis  freedom.  Anfwer  :  An  agreement  between  feme 
parties  does  not  hinder  other  perfons  from  entring  into  another 
agreement,  and  the  agreement  to  take  up  hrs  freedom  was 
with  the  court  of  aldermen.  Befides,  the  relations  of  the  lady 
had  no  pov/er  to  difpoTe  of  her  in  marri?ge,  but  the  court  rf 
aldermen  alone  could  make  a  legal  agreement  for  that  purpofe  j 
fo  that  what  was  done  by  the  relations  was  only  propofals  to 
be  laid  before  the  court  of  aldermen ;  they  might  have  difap- 
proved  of  the  whole,  or  part,  or  have  required  fomething  fiir^ 
tlier.  They  might  have  agreed  by />^r(?/  (for  this  was  befofe 
the  ftatute  of  frauds)  that  Mr.  Frederick  fhould  do  fomething 
further;  they  did  require  fomething  further  of  Mr.  Fredericky 
when  they  made  their  agreement  with  him,  and  this  is  proved 
beyond  all  doubt  by  the  records  of  the  proper  court,  which 
had  cognizance  of  this  afFair,  and  had  it  then  under  confi- 
deration ;  fo  that  this  is  in  nature  of  a  fine,  for  it  is  an  agree- 
ment of  the  parties  entred  upon  record. 

It 


Trinity  Term  7  Geo.  457 

t  was  urged,  that  this  was  only  done  by  the  city  to  prorvide 
men  of  fubftance  for  the  benefit  of  the  city,  and  not  de^* 
led  for  the  benefit  of  the  lady,  to  be  part  of  the  agreement, 
fvrcr  ;  This  is  a  very  ftrange  conftrufHon,  that  a  court  of 
jrmen,  when  they  are  tranfa6ling  a  thing  which  concerns 
infant  under  their  care,  (hould  confider  their  own  private 
sreft,  without  any  regard  to  the  benefit  of  the  infant ;  this 
lot  to  be  intended  of  any  perfons  who  zQ.  in  a  publick  cha* 
ler. 

It  was  argued,  that  if  the  common  ferjeant  approved  the 
ktch,  the  licence  was  to  be  granted  abfolutely;  and  the  agree- 
mt  to  take  up  the  freedom  was  voluntary,  and  no  part  of 
e  contrad.  Anfwer ;  What  was  referred  to  the  common 
rjeant  was  only  the  validity  of  the  fettlement  in  point  of  law; 
\t  the  fufficiency  of  it,  which  the  court  of  aldermen  could 
dge  of  better  than  the  common  feijeant.  And  the  taking  up 
s  freedom  is  to  be  looked  upon  as  part  of  the  provifion. 

It  was  argued,  that  it  is  probable  this  part  was  waived  af- 
awards.  Anfwer ;  The  court  of  aldermen  could  not  waive 
,  becaufe  they  were  only  truflees  j  and  it  is  plain  it  was  not 
lived  before  the  marriage,  becaufe  the  court  of  aldermen  fome 
ears  after  inquire  into  the  reafon  why  it  was  not  complied 
1th,  and  the  wife  being  2,  feme  covert  could  not  waive  it. 

It  has  been  faid,  that  a  court  of  equity  ought  not  to  give 
:iief  in  this  cafe,  becaufe  it  is  to  fupport  a  cuilom  againft  the 
jies  of  law.  Anfwer ;  A  court  of  equity  will  fupport  and 
xecute  a  contradt  made  upon  a  good  and  fufficient  confidera- 
ion,  whether  it  relates  to  a  cuftom  or  not,  and  will  prevent  a 
raudulent  avoiding  of  th^  cuflom,  as  a  fraudulent  difpofition  of  ^ 

pods. 

It  has  been  urged,  that  if  the  city  had  applied  for  the  guar- 
lianlhip  and  care  of  the  orphan  under  this  fettlement,  they 
:ould  not  have  had  relief;  becaufe  he  was  not  a£^ually  a  freeman 
rten  he  died.  Anfwer  ;  There  is  no  confideration  arifing  firom 
die  city,  and  therefore  no  grounds  for  a  court  of  equity  to 
iffift  them. 

It  was  objefted,  that  the  party  being  dead,  it  was  become 
iflipoffible  that  a  fpecifick  performance  (hould  be  had,  and  this 
^rt  will  not  give  damages.  Anfwer  j  Though  a  fpecifick 
terfbnnance  cannot  be  had,  yet  the  end  and  deiign  of  it  may 
t  obtained,  which  is  all  that  a  court  of  equity  requires  y  for 
*  h*  had  been  alive,  and  defired  not  to  take  up  his  freedom, 
)  avoid  the  trouble  and  expence  of  bearing  offices  ;  and  could 
t  have  given  the  court  fatisfa^iion,  diat  his  wife  and  children 

(hould 


4c8  Trinity  Term  7  Geo, 

&ould  have  the  fame  benefit :  I  do  not  know  that  a  court  o 
equity  would  have  compelled  him  to  have  taken  up  his  freedom 

Objection :  It  will  be  very  improper  to  admit  fuch  an  ap< 
plication  after  his  death ;  becaufe,  had  he  been  alive,  he  mig^ 
have  vefted  his  eftate  in  land,  and  difpofed  of  it  by  will,  as  h< 
has  done  of  the  pcrfonal  eftate.  Anfwer ;  This  is  an  argument 
not  to  be  infiftcd  upon  in  a  court  of  equity,  that  the  cScSt  o 
the  contraA  ought  not  to  be  decreed  after  his  death,  becaufi 
had  he  known  that  you  would  have  infifted  on  it,  he  woulc 
have  contrived  fome  way  to  have  avoided  it :  where  money  h 
vefted  in  truftces  to  be  laid  out  in  land  and  fettled  upon  y*  S, 
in  tail ;  if  he  dies  before  the  fettlement,  he  cannot  difpcrfe  o( 
the  money  ;  and  yet  if  the  fettlement  had  been  made,  he  xai^ 
have  levied  a  fine,  and  fuftered  a  recovery,  and  difpofed  of  die 
land.  A  cafe  was  mentioned,  that  where  tenant  in  tail  maka 
a.  mortgage  by  bargain  and  fale,  and  covenants  for  farther  afiiir- 
ance,  and  dies  without  levying  a  fine ;  a  court  will  not  com- 
pel  the  ilTue  in  tail  to  compleat  the  title.  Anfwer ;  The  iffiic 
in  tail  claims  prior  to  the  perfon  who  made  the  mortgage,  and 
not  as  his  reprefentative.  But  where  tenant  in  fee^fimple  nuka 
a  (ale  by  bargain  and  falc,  which  is  not  ihrolled,  with  cove- 
nants for  further  afTurance,  a  court  of  equity  will  compel  hit 
heir  to  make  good  the  title,  becaufe  he  is  reprefentative,  and 
clain^s  under  the  covenantor.  So  it  is  in  the  prefent  cafe. 
Therefore  he  decreed  that  one  third  fliould  go  to  the  widow 
and  one  third  amongft  the  children,  they  waiving  their  lega^ 
cies  under  the  will.  As  to  the  other  third,  the  will  ftand: 
good  as  to  that.  Afterwards,  in^l^y  I73i»  ^^  decree 
affirmed  in  the  Houfe  of  Lords. 


Merrit  verfus  Rane. 

Trin.  6  Geo.  rot.  338. 

On  a  covenant  rnpMIE  plaiatiJQF  declares  upon  a  fpecial  agreement,  thatw 

to  tranafer  flock    J^     coufideration  of  252/.  paid  to  the  defendant,  he  agrees 

^WhatTs^to*  ^^  transfer  6000/.  South-fea  ftock  to  the  plaintiff,  his  exeoa 

be  the  firft  aa  ?  tors,  adminiftrators  or  aiHgns,  at  any  time  before  the  9th  « 

January  1 720,  within  three  days  after  the  fame  (bould  be  de 

manded  by  note  in  writing  delivered  to  the  defendant,  or  leq 

for  him  at  his  houfe  in  Jngcl  Coutiy  upon  payment  of  the  (us 

ther  fum  of  9000/.     Then  he  fets  forth,  that  he  appoints 

one  James  Martin    to  demand  the  ftock,   and  pay  ^e  pric 

it  was  agreed   to  be   fold   at,    who,   on   the   25th  of  A£ffr€ 

1720,   left  a  note  in  writing   at  the   defendant's  houfe^  re 

quiring  him  to  transfer  the  ftock  on  the  28th,  where  he  fays  b 

attendc 
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^^tended  all  tbe  while  the  books  were  open,  but  the  defendant 
clid  not  appear  to  transfer.  The  defendant  pleads,  that  the 
demand  was  made  by  the  plaintiff  the  20th  day  of  January^  and 
Cifiat  upon  tbe  21ft  he  transferred  the  ftocic  according  to  the 
^fc^eement*  The  plaintiff  replies,  that  he  did  not  transfer  the 
fiock  on  the  2ift  m9Jc  et  forma  as  he  has  pleaded.  And  the 
defendant  demurs. 

IVearg  fr^  difituknte  took  feveral  exceptions. 

1.  This  contraft  cannot  be  affigned,   for  it  is  a  ckcf:  en  ac^ 
-  Mt0m-i  dnd  therefore  the  defendant  was  not  bound  to  transfer  to 

JUgrtifiy  becaufe  that  would  not  have  been  a   performance  of 

'tm  agreement.     And  if  it  be  faid,  that  Martin  is  not  an  affig- 

— Ace  of  the  eontrad^,   but  only  a   perfon  authorized  to  pay  the 

mondyand  tske  the  ftock;  the  objection  to  that  is,  that  his 

authority  is  only  to  demand,  not  to  receive  the  flock,  for  fo 

'Cbe  plaintiff  has  made  his  cafe  in  the  declaration. 

2.  TTic  demand  is  to  be  by  notice  to  the  defendant,  or  leav- 
"  ing  a  note  for  him  at  his  houfe ;  but  here  the  averment  is  only 

that  a  note  was  left  at  his  houfe,  and  perhaps  that  might  be 
'  fo  managed  as  never  to  come  to  his  hands,  which  was  deligned 
to  be  (Aviated  by  the  -words  for  him. 

3.  The  agreement  is,  that  upon  the  transferring  the  (lock 
*  die  plaintiff  ihall  pay  9000/.   which  if  it  be   not  a  condition 

precedent,  yet,  according  to  Turner  v.  Goodwin^  it  is  at  leaft  a  Fortcfc.  Rep. 
concurrent  tlQ,  ;  and  therefore  the  plaintiff  fhould  have  ihewn,  ^^5* 
that  he  had  the  money  there  to  have  paid  upon  the  transfer  \ 
but  all  he  fays  is,  that  Martin  attended  to  accept  the  flock, 
not  to  pay  for  it,  though  his  authority  was  at  firil  both  to  de- 
mand and  pay. 

4.  But  if  the  declaration  be  good,  yet  the  replication  is  ill, 
for  the  demand  pleaded  was  on  the  20th,  and  the  transfer  the 
aifty  Xhich  was  the  next  day,  fo  that  if  the  iffuc  was  found 
for  the  phuntiff  it  would  not  do,  becaufe  the  jury  could  not 
£nd  a  breach  of  ^nc  condition  in  faying  he  did  nut  transfer  on 
the  2 1  ft,  when  he  had  two  days  after  that  to  do  it  by  the 
plaintiff^s  own  fhewing.  It  is  to  all  purpofes  the  fame  with 
payment  before  the  day. 

X 

Riive  contra.   I  agree,  Martin   cannot  be   a  legal  affignee,  Affignmeit  of 
but  only  a  perfon  appointed  to  tranfacl  this  matter  on  behalf  *  ^"^^'^  -mc*unt 
of  the  plaintiff.     The  affignment  of  a  bond  is  good  to   fome  that  the  party 
purpofe,  for  it  amounts  to  a  covenant  that  the  party  fhall  have  Aail  hase  the 
the  money  when  received.     Martin    is  appointed   to   require 
the  ftock  and  pay  for  it,  which  neceffarily  gives  him   a  power 
to  take  it. 

2.  Notice 


monev. 
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2.  Notice  left  at  a  man's  houfe  is  in  the  nature  of  die  tbiif 
a  notice  left  for  him. 

3.  The  money  was  not  to  be  paid  but  upon  transferring^  fe 
no  necefiity  of  a  tender  ;  and  we  having  fhewn  that  the  de- 
fendant was  not  there  to  perform  his  agreement,  that  is  enough 
to  intitle  us  to  our  action. 

4.  Here  the  day  is  material,  and  might  therefore  very  pro- 
perly be  made  parcel  of  the  iiTue. 

Chief  Juftice.     ^Jftgn  fignifies  no  more  than  a  perfon  v^ 
.    pointed  to  accept  \  and  he  being  authorized  to  require  and  pq, 
furely  that  is  enough  to  impower  him  to  receive  it.     The  no- 
tice is  fhewn  to  bey^r  him^  how  elfe  could  it  be  a  requeft  to 
him  to  do  the  a<St,  which  the  declaration  (hews  w^  made  \ 

The  payment  of  the  money  is  not  a  condition  precedentibut 
a  concurrent  a£^  ;  and  if  the  defendant  had  been  there,  ife 
plaintiff  mufl  have  laid  down  his  money,  though  not  fo  as  to 
part  with  it  till  transfer  ;  and  fo  it  was  held  in  the  cafe  of 
Turner  V.  Goodwin. 

As  to  the  replication,  conflder,  if  the  defendant  fays  he  did 
it  on  a  day  fooncr  than  he  was  obliged,  whether  it  is  ttoC 
enough  to  fay  he  did  not  do  it  on  the  day  he  pleads  he  did} 
for  it  muft  be  taken  he  had  waived  the  benefit  of  any  longer 
time. 

It  was  fpolce  to  a  fecond  time  upon  the  former  excepdoos. 
And  FazakerUy  pro  defendente  infifted,  that  the  plaintiflF  oug|kt 
not  to  have  fixed  the  day,  but  have  left  the  defendant  to  his 
liberty  of  appointing  whach  of  the  diree  days  he  pleafed,  iinCe 
that  time  v^as  given  in  eafe  and  for  the  benefit  of  the  d^ 
fcndant.  * 

Sedper  curiam  :  The  demand  was  made  to  have  the  ftock  at 
the  time   mofl  for  the  defendant's  advantage  ;  and  if  it  fuitd 
his  convenience  to  do  it  fooner,   he  might  have   given  notice 
to  the  plaintiff.     As  to  the  plaintiflPs  not  (hewing  a  tender, 
we  think  that  ought  to  come   from  the  defendant  by  way  of 
cxcufe,  that  he  was  there   ready   to  have  transferred,  if  the 
plaintiff  or  any  body  for  him  had  been  there  to  have  paid  the 
money.     The    notice  as    it  is  laid  is  well  enough  within  the 
meaning  of  the   contraft,  for  it  muft  be  a  notice  leftyir  him 
if  what  the  declaration  fays  be  true,  that  notice  was  left  at 
his  houfe  requiring  him  to  transfer  the  ftock.     As  to  the  excep- 
tion taken  on  the  former  argument  to  the  replication,  the  court 
did  not  much  debate  it,  bccaufe  admitting  it  iU^  yet  then  tha 

plea 
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»1ea  was  fo  too,  and  it  muft  confequently  come  to  be  adjudged 
^:>ji  the  goodnefs  or  badnefs  of  the  declaration. 

The  plainti^had  judgment,  which  was  affirmed  in  the  £y- 
^^Jiequer  Chamber  and  Houfe  of  Lords. 


"U 


Oates  verfus  Robinfon« 

PON  a  trial  in  ejedment  a  cafe  was  made,  on  which  ^  Whether 
the  fole  qucftion  was,  whether  after  an  extent  upon  a^*'*^*"  *^* 
into  one  county,  and  a  liberate  returned  and  filed,  the  aui«ittr  com^, 
onufee  can  have  any  other  extent  into  another  county.  without  a  total 

eridion. 

Seijeant  Qjejhyre  argued,  that  he  might.     At  common  law  portefc.  r!^''' 
could  be  no  execution  againft  lands,  but  in  the  cafe  of  373* 
crown  3  and  when  it  was  given  in  the  cafe  of  the  fubje£(, 
was  to  extend  all  the  lands,  or  elfe  the  tenant  where  part 
was  extended  might   defeat  it  by  audita  querela.     3  C9. 
4.    2  Infl-  296.    And  where  the  lands  lay  in  feveral  counties^ 
re  was  a  neceffity  for  feveral  extents  and  liberates.     Mom 
2  Cro.  506. 


There  are  many  precedents  before  the  32  H.  8.  c.  5.  fome 

the  extent  went  into  feveral  counties  for  the  whole  debt, 

•  Ent,  296,  297.  which  indeed  is  is  the  propereft  way,  be- 

ufe  the  judgment  is  entire,  and  others  into  one  county  for  fo 

uch  of  the  debt,  into  another  for  another  part,  and  into  a 

for.    the    reft.      Ra/i.  596.     Dy.  162,  208.     Mo.   24. 

Gv.  246.     2  BendlTW.  59.     Dalt.  29.     I  Sid.  194.     2  Roll. 

469.  pi.  6.  482.  pi.  16.     FitvJj.  Execution /^o.     So  i^t  is 

lain,  that  before  the  ftatute  32  H.  8.  c.  5.  we  might  have 

this  extent. 

And  as  to  that  ftatute,  the  queftion  will  be,  whether  it  has 

^^tered  the  law  in  this  refpe£l :  which  it  has  not,  bec^ufe  that 

'X^tute  gives  a  remedy  only  in  the  cafe  of  a  total  evi£lion, 

'^Hiich  this  is  not,  for  this  is  only  a  further  carrying  on  and 

2>erfe^ing  the  firft  execution.     The  fcire  facias  is  given  only  to 

rhe  party  who  is  evicted  out  of  all,  but  that  is  not  the  plaintiff's 

'?,  and  therefore  he  muft  feek  his  remedy  as  he  could  by  k*.v 

Ixfore  the  ftatute.     And  in  the  petty  bag  there  are  abundance  of 

decedents  to  this  purpofe,  the  practice  having  never  been  dif- 

puted  till  this  cafe. 

Reeve  contra.  I  agree  this  cafe  depends  upon  the  law  as  it 

ftood  before  the  ftatute  32  //,  8.  and  I  take  the  law  to  be, 

that  it  is  not  the  return  of  the  fl^eriiF,  but  the  acceptance  of  the 

P*rty,  that  binds  him  in'  this  cafe.     Will  any  body  fay,  that 

after 
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after  an  extent  of  all  the  lands  of  the  debtor  in  one  county,  % 
fubfequcnf  purchafe  of  lands  in  the  &uit;  eoun^  can  be  takea 
in?  No  body  can  fay  it,  and  j'ct  it  is  certain  if  the  purchafe 
had  been  after  the  acknowledgment,  and  before  the  extent,  it 
might  have  been  extended  :  and  why  ihould  there  be  any  4i^ 
fcroiice  as  to  lands  in  another  county?  The  rule  in  the  Rigijtir 
152.  a,  is,  that  in  the  cafe  of  extents  into  feveral  counties, 
each  mud  recite  the  a>Vard  into  the  other  county.  The  pre- 
cedents of  the  debt's  being  divided,  are  an  argument  that  if  Ac 
firft  execution  had  been  for  the  whole  debt,  it  would  havecon> 
chided  the  party.  Dy.  162.  2  R>  2.  7.  ^.  15  //.  4.  if  I. 
2  Cro.  338.  I  Lev,  92.  3  Liv.  269.  Lutiijf.  429.  In  2  JU. 
314.  tiiis  very  cafe  is  cited,  and  faid  to  be  ill. 

There  cannot  be      Per  euriaWy  We  are  all  of  opinion,  tHat  if  the  prayer  ofaii 

a  new  cxtcnrinio  extent  into  the  fccond  county  was  entered  at  the  time  tfaeiiift 

^cft"rayci"a^'  cxtcnt  was  taken  out,  then  the  fecond  extent  will  be  regular, 

the  time  the  £rft  otherwife  not.     N.  B,  Upon  application  to  my  Lord  UwAo 

iflued.  ccllor  he  gave  them  leave  to  enter  tlie  prayer  nunc  pro  tne^  fe 

this  court  made  no  rule,  but  it  went  ou  upon  propo^  at 

going  to  a  new  trial.     And  the  caufe  went  down  to  tii4 

and  a  verdi£t  for  the  plaintiff,  fubje&  to  the  Judge's  opiniMj 

who  on  hearing  counfel  ordered  the  poflea  to  the  plaintiff,    km 

a  writ  of  error  being  brought,  and  no  good  bail  put  in,  tbe 

plaintiff  had  his  execution. 

Fazakerly  verfus  Wiltfhire. 

Cuftom  of  the     T  T  P  O  N  a  habeas  corpus  to  the  Mayor  of  Landings  court,  ih 
^^r^'^^Ttl      U    ^\xf^om  oi  London  is  returned,  that  the  porterage  from 

thu  none  but         ^-^      rr  \  x         -  i  r  ^  t^     - 

free  porters  ihaii  any  veiJcl  on  the  river,  and  meeterage  of  corn,  roots,  C?r.  im- 

cairy  corn,  (s^c.   ported  or  exported,  belongs  to  the  city,  upwards  from  Stam 

*     •  Br'uhe  to  London  Bridge^  and  downwards   as  far  as  Tendd  in 

Kt'.nt^  and  alfo  another  cuftom  to  make  by-laws,  confirmed  by 

Richard  the  fecond,  where  any  of  their  cuftoms  wanted  r<- 

mcd'rum  co:izruum. 

That  in  the  i8th  year  of  King  James  the  firft  a  by-law  was 
made  by  the  corporation,  *'  That  the  corn  porters  (hould  be  i 
*'  company  with  twenty-four  affiftants,  who  were  called  free 
**  porters,  who  (hould  work  at  a  particular  fettled  ratej  am} 
**  that  none  but  the  free  porters  (hould  intermeddle  in  import- 
**  ii:g  cf  exporting  any  corn,  roots,  Wr.  within  the  boundl 
*'  mentioned  in  the  cuftom,  on  pain  of  20  s.  for  every  of» 
**  fenfc,  (except  in  time  of  danger  or  urgent  neccffity,  or 
*'  in  the  cafe  of  bona  peritura)  the  forfeiture  to  be  reco- 
"  vered  by  action  in  the  name  of  the  chamberlain,  and  four 
"  hundred  porters  are  appointed  for  tlie  future. 

That 
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rhat  die  free  porters  have  ever  fincc  ufed  and  exercifed  this 
law,  till  the  defendant  intruded  by  carrying  of  barley,  though 
cc  porter  was  prefent,  per  quod  forisfecit  20j.  which  the  plain- 
as  chamberlain  is  in  titled  ad  exigctidum  et  habendum^  and  for 
ch  he  fues  in  the  mayor's  court. 

^4^.  6  Geo.  it  was  argued  by 

eijeant  Pengelly  pro  defmdente  againft  a  procedendo^  and  that 
return  be  filed,  i.  Becaufe  it  is  informal  in  fetting  out  the 
OB.  2.  Becaufe  the  cuflom  was  ill.  And  then  3.  The  by- 
muft  foil  of  courfe.  Or  4.  Though  the  cuflom  fhould  be 
d,  jet  the  by-law  is  ill. 

•  This  is  a  franchife  fuppofed  to  be  vefted  in  the  body  po- 
ky and  therefore  ought  to  be  claimed  by  prefcription,  being 
bnal.  2  Roll.  Abr.  579.  pU  2.  Hob.  85.  the  difference 
reen  a  prefcription  and  cuflom  is,  that  one  is  peffonal,  and 

other  local,  and  to  be  alleged  in  an  infenfible  thing,  as  a 
«.  J^,Co.  32.  6  Co.  60.  I  Irj/I.  113.  And  the  conftruc- 
1  of  them  is  very  different,  becaufe  it  is  fufficient  if  a  cuf- 
i  Is  reafonable  ;  whereas  a  prefcription  mufl  have  a  lawful 
imencement.     Dav.  32.     6  Co.  50.  b.     And  it  is  likewife 

in  an  abfurd  manner,  that  they  have  time  out  of  mind  been 
ed  by  feveral  names,  and  yet  claim  the  porterage  as  be- 
ting time  out  of  mind  to  a  body  called  by  the  prefent  name. 

279.  Nor  have  they  averred  any  interefl  in  the  port,  fo 
o  raife  a  merit  in  themfelves  for  what  they  claim, 

I.  The  cuflom  is  unreafonable,  and  ill, 

.  Becaufe  it  deprives  a  man  of  that  natural  right  which  ho 
to  employ  one  he  knows  and  can  trufl,  and  obliges  him 
make  ufe  of  a  perfecl  flranger  whom  he  may  not  be  fafe  in 
ling.  And  it  tends  to  no  good  end,  as  the  preventing  of 
id,  becaufe  when  people  arc  at  their  liberty  to  employ  any 
y,   they  will  for  their  own  fal^es  take  care  it  is  a  trufty  one, 

t.  Becaufe  it  is  not  confined  to  the  carriage  of  goods  as  a 
Ic,  but  extends  even  to  what  a  man  brings  from  his  own 
den  in  the  country  for  his  private  ufe  in  town,  i  Roll.  Abr. 
I.  pi.  4.  Heb.  189. 

J.  The  city  does  not   appear  to  be  at   any  cxpence  in  re- 
ring  the  port,  fo  this  is  not  a  toll  for  the  ufe  of  the  port, 
lich  perhaps  might  account  for  the  reafonablcnefs  of  its  com- 
mencement. 
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mcncement.  1  Ven.  71.  i  Sid.  464.  i  Mod.  47,  104-  iLev. 
96.  Raym.  232.  In  the  cafe  of  Cudden  v.  Giii/irup,  Tm, 
17.  W.  3.  upon  the  cuftom  of  weighing  at  the  city  beam,  it  w» 
pofitively  averred,  that  the  city  kept  a  key,  and  had  proper  of- 
ficers for  the  receiving  of  goods. 

4.  Becaufe  it  extends  to  places  out  6f  the  limits  of  the  city, 
and  you  cannot  take  notice  what  they  are,  as  you  do  on  a  writ 
of  error.  Salk,  269.  i  Ven.  196.  PaL  44.  By-laws  will 
not  bind  out  of  the  limits.  3  Mod.  158.  Jones  Sir  T.  144. 
And  then  if  it  goes  too  far,  and  is  void  in  part,  it  will  be  void 
in  the  whole;  for  a  cuftom  is  entire.     Hob.  189. 

5.  This  is  only  a  bodily  labour,  where  no  fkill  is  require^ 
and  therefore  it  is  unreafonable  to  deprive  the  other  freemea 
from  exercifing  this  bufmefs  by  themfelves,  or  their  fervaots: 
and  no  length  of  time  can  make  good  an  unreafonable  cufioo. 

1  Roll.  Abr.  559.  pi.  6.  DavU  32.  1 1  G?.  86.  8  Ci.  Mfc 
goner* %  cafe.  In  the  cafe  of  the  Mayor  of  IVincheJier  v.  Wh^ 
Paf.  4  Ann.  it  was  held,  that  a  right  to  trade  could  not  be 
taken  away  without  a  conHderation.     Salk.  203. 

9.  If  the  cuftom  is  ill,  the  by-law  will  fall  of  courfe,  becauiis 
it  is  not  only  liable  to  the  fame  objedions,  but  to  others  alfik 
For, 

4.  The  by-law  itfelf  is  ill, 

I.  Becaufe  it  exceeds  the  cuftom,  which  is  only  to  aoJ 
from  fuch  places  upon  the  river,  whereas  the  by-law  prohibits 
the  landing,  carrying  up  and  down  from  one  fhip  to  another, 
and  to  warehoufes  near  adjoining  to  the  port.  And  by  the 
claufe  which  fettles  the  wages,  it  appears  they  go  as  far  as 
Cheapfide, 

%.  It  is  not  reft  rained  to  the  carrying  goods  for  hire,  bat 
even  where  the  owner  carries  his  own,  which  is  highly  utt- 
reafonablc.     i  Roll.  Abr.  364.  //.  6.     Mo,  576,  591. 

3.  The  merchant  or  the  publick  have  no  benefit  by  this- 
Mich.  13  TV.  3.  Lewises  cafe.  An  aft  of  common  council,  that 
none  ftiould  ufc  dancing  that  was  not  free  of  the  company  of 
muficians,  was  held  void,  becaufe  the  party  could  not  com** 
pel  them  to  admit  him.  c  Mod.  104.  Here  we  cannot  ob- 
lige a  free  porter  to  work,  io  this  goes  in  deftruftion  of  trade  j 
and   fuch  by-laws  have  always  been  held  ill.      Palm.   39S' 

2  Roll,  Rep.  391, 
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The  city  ought  not  to  impofc  a  penalty  for  breacb  of  their 
franchife.      vV'oulJ    not  a  cuftom  t^'iat  cattle  dcpafturing 
.  my  common  fliould  be  forfeited,  be  held  ill? 

This  is  a  great  incumbrance  to  trade:  the  me: chant  is  to 
meeier  know  his  goods  arc  re.i.ly  to  be  lanJ^^  I ,  this  is  to 
gnified  by  him  to  one  of  the  rulers,  who  i^  ihen  and  not 
:wife  to  appoint  a  porter. 

r.  Solicitor  General  contra.  The  firft  objetSion  goes  to  all 
'eturns  from  the  city  oi  London^  which  are  all  by  way  of 
•m,  as  in  ff^agoners  cafe.  This  amounts  to  a  prel'cription, 
5  in  the  cafe  of  a  body  politick,  which  has  perpetuity, 
icn  the  calling  it  a  cuftom  will  not  alter  the  cafe.  The 
ler  of  claiming  does  not  import  that  the  city  have  had  no 
;  than  one  name  at  a  time,  for  a  corporation  may  have 
al ;  and  fo  it  is  enough  to  fay,  this  franchife  has  been  in 
time  out  of  mind  by  either  of  their  names.  In  the  cafe 
c  quo  warranto^  the  prci'cnt  name  of  mayor,  commonalty 
ritizens  was  only  mentioned. 

\  to  the  merits.  The  general  queftion  is,  whether  this 
,w  be  good,  fo  as  to  fupport  this  adtion  :  and  as  on  the 
land  the  court  will  not  fufFer  us  to  ufurp  a  jurifdictioi)  we 

not,  fo  on  the  other  hand  it  will  not  deprive  us  of  any 

privilege  wc  may  have. 

igrcc  this  by-law  is  in  rcftriftion  of  trade,  i.  By  way  of 
Luon  of  ftrangcrs,  and  2.  By  regulation  for  publick  con- 
ncc,  both  which  I  (hall  fhew  are  proper  and  good.  i.  The 
m  is  good  ;  7..  The  by-law  has  purfued  it. 

As  to  the  cuftom  in  reftriflion  of  trade,  there  are  three 
:  I.  Reftraints  where  there  is  no  one  of  the  trade. 
?.  105.  2.  Only  partial,  where  fome  are  fuppofcd  to  ufc 
rade.  Sir  TViliiam  Jones  162.  3.  As  to  thofe  who  are 
'fly  alleged  to  ufe  the  trade,  which  is  our  cafe,  and  there 
•  member  is  prcfumed  to  receive  a  ben*,  lit.  Cro.  EL  203. 
\ft.  195.    M.  22  H.  6.  14.     2  Ercnunl.  ijj.     8  E.  3.  37. 

125.  Which  are  all  cafes  of  rcllridlion  in  praticular 
Sts  tor  the  benefit  of  perfons  ufnii^  the  tr.dc,  and  yet  thcfc 
s  much  againft  tlie  coniinon  right  of  the  publ'.ck.  Tliis 
m  and  by-law  have  bcc.i  tacitly  allowed,  i  J/;  /.  C^f.  123. 
'n  V.  Eajhvick  v/as  ;ij^uinft  the  en)ploycr  j  and  thcit  iridecd 
is  held  ill,  becaufe  he  could  not  know  who  was  or  Vv'ho 
not  a  free  porte»- ;  but  yet  it  was  not  dif^^utcd  as  to  liic 
ir  of  appointing  porU-rb.     Sulk.  143. 

OL.  I.  H  h  I.  It 
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I.  It  is  objefled  that  this  reftrains  bodily  labour,  and  that 
too  in^a  bufinefs  for  which  no  fkill  is  required.  Jnfujtr: 
Whether  it  be  an  art  or  not  is  never  the  meafurc,  but  the 
confideration  is  the  right  of  the  perfons,  as  in  the  cafe  of  the 
Gravefend  boat. 

2«  It  is  faid  here  is  no  confideration,  becaufe  the  city  is  not 
obliged  to  provide  porters.  Anfwer :  This  is  implied  in' the' 
nature  of  the  cuftom.  It  is  ftatcd  that  their  officers  have  done 
it,  and  that  amounts  to  faying  they  have  maintained  officers. 
The  defendant  might  have  given  fuch  a  matter  in  evidence, 
and  it  would  have  been  a  fufficient  excufe.  22  H.  6.  14. 
the  cafe  of  a  mill,  and  in  the  Gravefend  boat  cafe  there  w»  no 
confideration  expreiTed.  Co.  Ent,  641.  Ji^*  9*  b,  59I. 
Heam.  83.     BrownL  Red^  63.     J  Brown* $  Ent,  68. 

3.  It  was  faid  here  are  not  porters  enough.  This  is  an- 
fwcred  by  the  power  lodged  in  the  mayor  and  ^dermen  to  in- 
creafc  the  number :  but  that  is  a  matter  of  fadt  not  before  (be 
court, 

4.  That  the  owner  is  reftraincd  from  carrying  his  own  goods. 
Anfwer:  He  is  not  excluded,  being  tacitly  excepted.  Pn 
mercede  Ihcws  it  was  intended  only  to  take  in  the  caityiikg  hf 
way  of  trade.  And  in  fFagoner^s  cafe,  it  was  faid  that  making 
candles  to  be  fpent  in  a  man's  own  family  was  Dot  proU^^ 
bitcd. 

5.  They  fay  they  have  no  recompenfe.  But  furely  diis  ob- 
jection is  very  hard  aftci*  fo  long  an  enjoyment,  when  the  cir- 
cumftanccs  which  firft  eftabliftied  it  are  forgot.  T'hcre  Wcit 
many  tenures  kept  on  foot,  though  people  were  at  a  lofs  how 
to  account  for  them.  It  muft  be  fuppofed  this  was  crea^bjr 
compact  between  the  founders  of  die  city  and  the  firft  Craddrs* 

6.  This  binds  ftrangers.  Do  not  all  exclufive  cuftom^  doi 
fo  I     And  they  are  no  oth^rwife  ufeful  than  as  they  do  fo. 

7.  They  fay  it  extends  beyond  the  limits  of  the  city.  Ar^* 
The  whole  diftridt  appears  to  be  within  the  port  of  Londut^ 
1  Roll,  /hr.  ^^j.  Caith,  115.  But  that  will  not  deftroy  the oif- 
tom.  Indeed  without  the  cuftom  the  by-law  would  be  void,  ac- 
cording to  the  cafes  cited,  which  are  all  of  by-laws.  The  cuf* 
toms  o{  London  are  all  confirmed  by  Parliament,  and  though  I 
;igrcc  that  extends  only  to  good  cuftoms,  yet  it  (hews  of  w^t 
confideration  the  cuftoms  of  London  are  above  thofe  of  other 
places  \  and  a  particular  regard  h^s  been  always  h^j  to  thefl^ 
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appears  in  Tf^agoner's  cafe  126.  2  -RoZ^.  -Rr^.  277.  This 
ry  cuftom  is  averred  in  the  return  to  have  been  connrmed  by 
irEament. 

2.  The  bjr-Iaw  has  purfued  the  cuftom ;  it  follows  the  words 
ity  but  dien  it  fs  faid, 

!•  That  the  city  have  made  themfelves  judges  in  their  own 
ife*  But  are  there  not  many  refoiutions  in  favour  of  thcfe 
•biws  ?  And  was  there  not  a  penalty  too  in  the  cafe  of  the 
IT  beam  ;  and  yet  it  was  allowed,  becaufe  no  inconvenience 
qU  follow,  fiiice  the  court  may  judge  of  the  reafonablenefs 
the  penalty,     i  Lev.  i6. 

i.  It  is  faid  the  fireenien  of  the  city  are  excluded.  But  is 
i  thfs  done  in  full  common  council,  where  their  own  con- 
t  i^  implied  ?  And  why  may  not  they  confent  to  part  with 
f  branch  of  their  privilege  ? 

jk  They  tell  us,  it  binds  foreigners  out  of  the  diftri(5l.  j/rt" 
|r  .*  It  is  done  by  cuftom,  and  that  according  to  IVagoner*^ 
e  is  good,  even  in  the  cafe  of  a  private  benefit.  The  by- 
r  can  only  be  void  pro  tanto  as  to  what  arifes  out  of  the  city, 
in  the  cafe  of  an  award.  2  Ven.  33.  This  carriage  ap- 
irs  to  have  been  in  London^  and  fo  within  a  part  of  the  by- 
r  diat  is  good  :  and  this  anfwers  another  objedtion,  that  the 
-law  exceeds  the  cuftom,  for  this  is  no  cafe  within  the  ex- 

Tic  ijiconvenicncics  in  this  cafe  are  anfwcred  by  the  excep- 
n,  which  warrants  a  carrying  by  the  non  members  in  fuch 

JCS* 

The  cuftom  therefore  we  fay  is  good,  and  well  purfued  by 
e  by-law  :  that  the  further  provifions  will  not  infect  what  is 
nfiftent  with  the  cuftom  ;  and  even  thofe  provifions  will  be 
•od  under  the  notion  of  by-laws  for  the  regulation  of  trade : 
is  is  a  cafe  within  the  cuftom,  and  therefore  we  pray  a  pro- 
lendon 

Pengelfy  replied.  It  has  not  been  fliewn,  and  I  rely  upon  it, 
ft  the  merchant  ought  not  to  be  obliged  to  employ  thefe 
iters,  when  he  has  no  means  to  compel  them  to  attend  and 
» the  bufinefs. 

diria  advtfare  vult.  And  it  was  fpoke  to  this  term  upon 
tnc  of  the  objections  that  fccmed  to  have  moft  weight  with 
b  court. 

Wearg  for  the  city#  One  objeftion  is,  that  this  is  to  reftrain 
aian  from  the  ufe  of  his  bodily  labour,  to  which  every  one 
8  a  natural  right.  But  is  not  the  cuftom  to  reftrain  the  ex- 
wifing  a  trade  by  (one  not  free  allowed,  and  is  not  this  more 

H  h  2  •  reafon- 
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reafonable  ?  If  a  man  is  not  to  ufe  an  art  which  he  has  been  ^ 
feven  years  in  learning,  and  perhaps  not  able  to  turn  his  ^ 
hand  to  any  thing  elfe,  furely  he  may  be  reftrained  from  one^ 
fort  of  bodily  labour,  and  apply  himfelf  to  another; 

But  the  great  objection  is,  that  the  cuftom  as  here  lai^    - 
extends  itfelf  out  of  the  city.     It  does  indeed  appear  to  g 
beyond  the  walls,  but   what"  we  rely  upon  is,  that  the  libci 
ties  of  the  city  and   their  fuperintendency  on  the  river 
Thames  extends  from  Staines  Bridge  to  TendaL     14  £.  2.    Ltt^^ 
rcgum  aniiquorwn  256.  cited  in  Stow  35.     It  appears  the  jufUccf 
in  Eyre  fitting  in  London  took  cognizance  of  a  matter  ariiiji|^ 
upon  the  river  of  Thames ;  the  defendant  pleaded  to  their  ju- 
rifdiition,  etjujikiarii  d'txerunt  quod  aqua  Thanufuu  pertinet  ad 
civiiat^  London  ufque  niare^   ct  Ji  vclit  refpondeat.     QE.j^f»2* 
;w.  7.     It  appears  the  King  had  granted  to  the  £arl  of  A»- 
broke  power  to  build  a  wear  in  the  Thames^  but  upon  complaint 
of  the  city  it  was  repealed,  with  this  declaration,  quod  de  axti' 
quo  jure  habent   cives  London  fupervifum   et  gubemationem  ajuae 
Thamejis  ad  pontcm  de  Staines,     Stow.  37.  makes  mention  of 
them,  and  the  records  themfelves  are  fo.      i  RoO.  Ahr.  557* 
the  very  limits  now   in  queftion  are  declared.     AndmoMr- 
cario^  37*  I  •     ^^'  89.     Co.  Ent.  535.     The  Attorney  Gene- 
ral confefics  the   claim    of  the  city  to   a  jurifdiSion  on  the 
Thames  between  Tendal  and  Staines  Bridge. 

The  claim  is  confined  to  the  port  of  London^  which  is  ^ 
averment,  that  the  port  extends   fo   far,  and  the  court  if^** 
intend  the  port  to  be  part  of  the  city,  as  in  the  cafe  of  a  brid^ 
it  has  been    done,      i  Lev,  Bernard  v.  Bernard.     The  cuft^^ 
of  the  city  that  their  traders  may  fet  up   in  any  part  of  t^^ 
kingdom  extends  beyond  the  city,  and  yet  that  has  been  ^' 
lowed.      I  Mod.  'jc).     I  Saund.  311.     The  cafe  of  the  Grat^^" 
end  watermen  extends  all  the  way  between  that  town  and 
don. 


'C 
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C.  J.  I  am  of  opinion  that  both  the  cuftom  and  by-law 

food,  noiwithftaiiding  the  objections  that  have  been  taki 
Ihall  not  go  over  them  all,  becaufe  the  opinion   of  the  co 
Jias  been  given  as  to  fome  of  them  upon  the  former  argumen. 

A  cuftom  to  reftrain  trade  in   a  particular  place  is  goo  ^5 
and  furely  much  more  fo,  where  the  reftraint   is  only  fro  " 
bodily  labour  in  one  inftance,  than  where  it   prevents  a  ni.^ 
from  exercifmi;  an  art  he  has  been  a  long  time  in  Iearnir^£ 


rnon  an  action  will  lie,  as  in  the  common  cafe  of  a   ferr^* 
p^iciier  ib  the  merchant  obliged  to   rely   on  ai;  action  onX  7^ 
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he  may  certainly  employ  who  he  pleafes  if  the  free  porters 
not  attend.  The  convenience  to  the  merchant  is  very 
tat,  in  having  perfons  ready  to  ailift  him  as  foon  as  he 
nes  into  port,  and  fo  he  is  not  obliged  to  go  and  fearch  for 
ters  who  arc  ftrangers  to  him. 

\s  to  the  obje£^ion  about  the  extent^  I  think  it  is  fully  an- 
red  by  the  ancient  records  that  have  been  ciked,  and  above 
by  the  confeffion  of  the  Attorney  General,  which  is  of  more 
ght  than  any  of  the  reft  j  fince  it  cannot  be  imagined  that 
Kmg's  Attorney  would  confefs  a  jurifdiftion  againft  the 
wn,  which  the  city  had  not  the  clearcft  right  to.  We 
ft  take  the  port  to  be  within  the  limits  ;  or  if  it  went  be- 
d  the  limits  of  the  city,  yet  I  do  not  fee  how  this  cafe  can 
diftingufhed  from  that  of  the  Gravifend  watermen.  The 
torn  of  meet.igc  extends  as  far,  and  yet  that  has  never  been 
ftioned  upon  this  account. 

There  is  no  doubt  but  a  by-law  may  be  good  in  part,  and 
1  for  the  reft  ;   for  where  it  confifts  of  feveral  particulars, 
\  to  all  purpofes  as  feveral  by-laws,  though  the  provifions 
thrown  together  under  the  form  of  one.     I  am  of  opinion       ' 
rc  ought  to  be  a  procedendo.     Poivys  J.  aceord\ 

lyre  J.  The  reafons  on  which  the  other  cuftoms  of  meet- 
and  weighing  at  the  city  beam  have  been  allowed,  will 
)ort  this  ;  becaufc  an  aftion  will  lie,  if  the  city  do  not  pro- 
;  porters.  Corporations  or  publick  bodies  are  prcfumed 
lifcharge  their  duty  in  cafes  of  this  extcnfive  nature  better 
1  any  private  peribns  can.  Ei  per  Fortefcue  J.  If  this  was 
nconvcnient  cuftom,  it  would  have  been  complained  of 
►re  fo  long  an  enjoyment.  The  cafe  of  carts  was  allowed, 
►rcvent  nufances  ;  and  we  may  put  this  upon  the  fame  foot. 
"judden  V.  Eajhvick  the  cuftom  was  allowed,  and  only  de- 
lined,  that  it  was  ill  to  lay  a  penalty  upon  the  merchant, 
ink  it  is  enough  to  fay,  that  it  does  not  appear  that  this 
om  extends  itfelf  out  of  the  port,  though  it  is  plainly 
ined  to  it,  and  we  muft  take  notice  of  the  extents  of  ports. 
s  not  the  cuftom  for  trying  felonies  committed  in  Middle^ 
t  the  Old  Bailey  extend  idelf  through  the  whole  county  of 
dUfex  ?    Per  curiam^  There  muft  be  a  procedendo. 

rin.  2  Geo.  2.  Robin/on  v.  IVebb  the  fame  return  was  made^ 
upon  my  motion  a  procedendo  was  granted  without  argu- 
t,  the  point  having  been  fettled  the  fame  way  in  C.  B.  on 
cmn  argument.     Pa/>  13  Geo,  i.  Ludlam  v.  Bradley. 

H  h  3  Michaelmas 
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•  Sir  y,bn 
Strange^  the  Re- 
porter,was  called 
(o  the  bar  about 
this  time* 


*  Michaelmas  Terrn, 

8  Georgii  Regis.     In  B-  IjL. 


Sir  John  Pratt,  Knf.  Lord  Chief  Jufiia. 

Sir  Littleton  Powy§,  Knt.       7  j 

Sir  Robert 

Sir  John  Fortefcue 

Sir  Robert  Raymond,  Knt.  Attomey^  Gener/iL 
Sir  Phih'p  Yorke,  Knf.  Solicitor  Gai^ral. 


>n  Powy§,  Knt.       1 

Eyre,  Knt.  VJuJices. 

)rtefcue  Aland,  Knt.  J 


Dominus  Rex  ver/us  I(ihabita(ites  de  Warminfter. 

3  &  4 w.  &  M.  '.  I   ^  HE  feflions   return    an  order  of  two  juflices  for  ihp 
e.  II.  I        removal  of  J.  S.  whereby  it  appearea,  t^t  after™ 

not  give  notice  ^.  II.  /.  o.  had  been  hired  into  the  parim  of  ^tfr/wiij/rer, «» 
before  3  &  4     had  livcd  thcrc   as  a  fervant   for  forty  days,  which  the  two 
'^    '  juftices  adjudged  had  gained  him  a  fettlement.     And  now  Mr* 

Fazakerlcy  moved  to  qualh  the  order,  becaufc  it  did  not  ap- 
pear, that  y.  S.  had  given  notice,  and  the  ftatute  of  i  7^.  V 
is  exprcfs,  that  the  forty  days  are  to  be  accounted  from  givu^ 
Certiorari  10  rt'  ^o^icc  in  writing  ;  and  befides  the  certiorari  (hould  have  £oniB 
move  an  order  of  to  thc  two  iuftices  and  not  to  the  fcfUons,  becaufc  it  did  not 
b'V"^*^?  "*^  appear  any  aft  had  been  done  at  feffions,  either  to  confirm  or 
the  fcffions,  and  Tcverfe  the  order.  As  to  this  laft  matter  the  court  held  th*^ 
returned  by  tlic  order  was  well  returned  by  the  feffions.  And  Mr!  Jufti^c 
ti>e«t  £yj,^  fjji j^  i^  had  been  fo  determined  already,  for  the  juftic^ 

are  fuppofcd  to  return  all  the  orders  they  make  to  thc  fcffio^^ 
where  they  are  to  be  recorded.     And  as  tg  the  other  part  ^^ 
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"tile  cafe.  It  was  held  well  enough  without  notice,  for  the  in- 
dent of  that  was  gnty  to  give  the  parifh  an  opportunity  of  fend- 
ing away  perfons  that  were  removable ;  but  that  is  not  the 
<cafc  of  hired  fervants  or  apprentices  who  arc  irremovable  ;  fo 
Sliat  requiring  them  to  give  notice,  is  requiring  them  to  do  a 
"Tain  thing ;  for  as  to  themfelves  it  can  be  of  no  benefit  in 
.snaking  it  a  better  or  a  ftronger  fettlement  ^  and  as  to  the  pa- 
Jifh,  they  can  do  nothing  upon  it  either  to  cafe  or  difcharge 
themfelves. 


Between  die  Parifhes  of  Chcwton  and  Compton  Martin. 

TWO  juftices  make  one  order  for  the  removal  of  two  dif-  Tho*  theptrifli- 
ferent  families  j  and  the  feiHons,  upon  appeal,  quaih  the  ^t^^ifferenT*** 
cnkr,   for  infufficiency.     And  to  maintain  the  order  of  fef-  perfons  cannot 
4ons,  kitui  objefted  to  the  order  of  two  juftices,  that  though  ^^^'^^^ 
die  parifhes  are  the  fame  in  both  cafes,  yet  the  removal  of  upon  indf pend- 
two  families  by  one  order  is  ill:  for  fuppofe  the  removal  of  cnt fctUcmeata. 
4mc  is  legal)  and  the  other  illegal,  and  there  is  an  appeal  to  \ft^^      ^' 
the  ieffions  as  to  both  ;  and  the  order  is  confirmed  as  to  one, 
and  reverfed  as  to  the  other  ;  what  is  to  be  done  in  that  cafe  as 
to  cofts  ?  Ae  ftatute  of  S  i^  qff^.  3.  c.  30.  giving  cofts  to  the 
parifh  in  whofe  favour  the  appeal  is  determined  :  and  now  the 
appeal  will  be   determined  in  favour  of  neither,  and  of  both. 
It  cannot  bie  faid  that  the  order  is  reverfed  ;  becaufe  it  ftands 
good,  as  to  part ;   and   it  cannot  be  faid  to  be  confirmed  ; 
becaufe  it  is  not  held  good,  as  to  the  whole. 

Efre  and  Fortefcue  Juftices  were  of  opinion,  that  the  order 
was  iH ;  giving  this  further  reafon,  that  the  party  removed  had 
a  right  to  appeal ;  for  it  may  be  he  was  removed  from  his  own 
liftate ;  and  then,  upon  his  appeal,  it  will  confequentiallydraw 
over  the  other  matter  ;  in  which,  perhaps,  the  parties  on  all 
Gdes  acquiefce.  The  Chief  Juftice  faid  he  had  not  fully  con- 
fidered  it :  but  his  two  brotliers  being  clear  that  the  order  of 
die  two  juftices  was  ill ;  and  the  cuuniel  for  maintenance  of 
that  order  refufmg  to  refer  the  whole  matter  to  the  judge  of 
affizcy  he  pronounced  the  rule,  *'  That  the  order  of  fel^ons 
•Ihould  be  confirmed.' 


>> 


Vicars  verfus  Worth. 

TH  E  wife  libelled  in  the  fpiritual  court  for  words  which  V/ordj  tanta- 
appeared  on  the  libel  to  be  fpokcn  iji  Lotulon :  the  words  mount  wwhoi 

jir*  Wiuim  trie 

^^ere  (fpeaking  to  the  hufband)  **  You  arc   a   cuckoldly  old  curtom  of  Lo«- 
*   rogue,  and  was  cuckold  by  a  porter."  And  againft  a  prohi-  d:tn. 
•ition  Lift*  1039.  was  urged,  that  the  cuftom  of  London  extends  ^**'^»  545>  55S- 

H  h  4  only 


bore 
the 


47*  Michaelmas  Term  8  Geo. 

only  to  the  word  wbore^  and  words  that  only  import  a  womantD 
be  fo,  are  not  within  the  cuftotn.  Sed  tcta  curia  contra -,  ix 
prohibitions  have  been  often  granted  where  the  words  arc  tan- 
tamount ;  hatLhelor  v.  Dennis  ;  Evans  v.  JeneSj  3  Annae^  Pojck 
I  Gio,  in  B.  R.  Kilburn  v.  Podgtr.  And  in  the  principal  ca&i 
prohibition  was  granted. 


Domlnus  Rex  verfui  Caywood. 

The /-r.T^wf/niVe  r  |  ^  II E  defendant  Wm%  conviSed  upon  the  late  aft  or  Par- 
K  ir-'Vi^'v  A  -iainent  ot  beiiig  the.  projrclor  of  an  unlawful  undertaking 
a  n  .V  .  i»i  \W  to  carry  on  a  traJc-  to  the  North  ^i^us^  whereby  many  of  his 
c*wi-t  t-  moac-  rnajeity's  fubjccts  had  been  defrauded  of  great  fums  of  roonei^ 
"-nu'  '^'^^'  caii^e  now  to  receive  the  judgment  of  the  court,  which  was 
6  Ceo.  I.  c.  18.  pra"ed  by  IVir.  Attorney  General  upon  the  ftatute  of  pra/mumni 
J  iS,  19.  whirreupon  tlie  coufifel  for  the  defendant  argued,  that  the  lait 

U.Rayro.1361.  |}.^^^j^.  \y^^l  ,^^^1-  ^ij.j  up  ^j^g  hands  of  the  court  from  pronounc- 
ing dwy  inililer  icnience,  if  any  favour;:»bic  circumftancescouU 
be  laid  before  them,  but  had  left  a  difcrctionary  power  in  ti» 
court  to  punifh,  as  (the  words  arc)  for  a  common  nuiance; 
and  if  they  thought  lit,  that  tiicii  the  party  (hould  likcwifc 
incur  atry  oi  the  p.iins  and  penalties  ordained -by  the  ftatute  of 
pratmunlre.  And  if  it  (hould  be  taken  othcrwife,  it  could  be 
to  no  purpofo,  tiiat  the  firll  claufe  of  fming  for  a  commoo 
nufancc  was  infcrted,  v/hcn  the  judgment  of />r-^^/rrj/«r/ aloiic 
would  reach  every  thing  that  tiie  party  could  have,  to  anfwer 
iJjiy  i^nc. 

To  this  ii  v/as  anfwcred  by  Mr.  Attorney  and  Solicitor,  thtt  | 
tl'C  vvliole  judgment  in  a  prucmumrt:  might  ftand,  and  yet  there  \ 
mi^ht  ftiil  be  fomc  ufc  for  the  claufe  about  nufances,  where 
part  of  the  judgment  might  be  10  abate  the  nufance,  and  die   j 
p;:rty  convicted  may  be  likcwlle  fee  on  the  pillory  or  whipped, 
which  is  no  part  of  the  judgment  againll  one  convifted  upon 
the  ftatute  of  praeiminire.    And  they  faid  the  word  any  in  the 
flaiute  v.as  the  f;iinc  as  all ;  if  he  is  to  incur  any  of  the  pains 
and  pcjULiie:-,  tliai  is  every  ofw, 

Tafch,  TO  Gif.  Jfjr,(yvi:U:i\  And  the  Lift  day  of  the  term  the  Chief  Juflice 
hr'rvas  fined  5/.  dcclareJ  the  opii.ioji  of  tlic  court,  that  tlicy  had  a  difcrctionary 
and  impnfoncJ   power  to  Ijifiicl  all,  or  onlv  fume,  of  the  penalties  of  a  proi- 


DcTJnus 
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Dominus  Rex  verfus  Mendez.  7  G,  c  29, 

3  N  exhibiting  articles  of  the  peace  againft  the  defend-  a  faa«ommit- 
it,  it  was  objeded  by  Mr.  Wearg^  that  the  faft  where-  ted  before  the  a£l 
rofecutor  grounds  his  apprehenfions  of  danger  appeared  °^f  "^j*!?*^  ^ 
mmitted  before  the  a»Sl  of  grace,  and  pardoned  thereby ;  ticic«  of  the 
crime  by  that  being  gone,  it  muft  be  confidered  asP*^*", 
>ne  ;  and  the  court  never  demands  fecurity  of  the  peace 
1  a  man's  fwearing  he  goes  iu  danger  of  his  life,  without 
>me  feci  before  the  court,  that  it  may  appear  to  be  fuch 
qui  caden  pojfit  in  conjiardem  virum* 

T  curiam  :  Suppofe  it  was  threats  only,  would  not  they 
ind  for  articles,  tho'  they  are  not  punifliable  ?  Though 
s  pardoned,  yet  it  may  be  inftanccd  for  an  inducement 
believe  the  defendant  a  dangerous  perfon.  The  de- 
entered  into  a  recognizance  to  keep  the  peace. 

Edwards  verfus  Carter  et  al\ 

E  defendant  and  another  were  partners  in  the  trade  where  the  pn>- 
"a  brewer,  and  the  plaintiiF  fupplied  them  with  malt,  for  ccfs  is  againft tw» 
ley  negkaing  to  pay,  the  plaintiff  fucd  out  a  bill  o^^^l^^^^ 
r,  and  arretted  Carter^  who  at  the  return  of  the  writ  only  appean,  tbc 
111  before  a  iudo-e ;  but  the  other  partner  could  never  be  o-hcrmuft  be 

,  L         1    •      '/v         '^i  •       outlavvcd  befofV 

:   whereupon  the  plamtitr,   without  taking  any  notice  there  can  be  any 
•oceedings  upon  the  bill  oi Middlefex^  takes  out  an  ori-  further  proc«ed- 
jainft  both   partners,  and  outlaws  them.     And    now*"^** 
moved,  that  the  outlawry  as  to  Carter  mip^ht  be  re-^ 
t  the  plaintift*'s  expencc,  bccaufe  he  had  pucecded  to 
i  againlt  one  that  was  prcfent  in  court. 

the   motion  the  court  made  a  rule  to  (hew  caufe ; 

it  v/as  fuch  a  contempt,  that  they  ordered  an  ahach- 
f.     And  IVearg  pro  quer*  coming  to  ihcw  caufe  iniiftcd, 

other  defendant  not  appearing  upon  the  bill  of  Mid- 

was  impollible  for  the  piaintift  to  go  on  upon  it. with 
<S;  and  as  to  taking  the  original  againft  both,  that 
eflary,  becaufe  it  was  a  joint  contra*^.    Sed  per  curiamy 

you  could  not  proceed  on  tiiC  bill  of  Mitdlcjcxy  and 
it  v/as  iiecellary  to  join  tne  other,  who  could  not  be 
,  with  the  ucfcndant,  in  the  fajne  original,  yet  you 
at  go  on  to  outl.-v  ry  a^^ainft  him  :  you  fliould  have 
J  Oiic  oncly,  and  ixien  you  might  have  come  and  de- 
clared 
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declared  upon  the  original,  that  Cartir^  together  widi  A.  fi« 
his  late  partner  ajfumpferunt  Juper  fe ;  but  the  proceeding  here 
is  altogether  irregular,  becaufe  the  party  was  in  court,  and 
had  done  every  thing  in  his  power  to  put  the  plaintiff  in  a  £ur 
way  of  recovering  his  debt :  he  could  not  appear  or  file  b|l 
for  the  other  partner,  becaufe  an  adion  would  lie  againftkk 
for  doing  it  without  authority.  The  court  ordend  the  01^ 
lawry  to  be  rcverfed,  and  the  plaintiff  to  pay  cofts,  on  dxd^ 
fendant  Carter*%  appearing  to  the  original,  and  difchargfid  tk 
attachment  part. 


Grocnhoufe  lifrfus  Clceycr. 

4Sr  5W.&M.  nr^  H  £•  defendant  being  in  cuftody  for  want  of  faajl,  after 
wh'*    iUh         i     the  fecond  term  moved  for  xfupirfitdias  for  want  of  ik 
fendant  it  in*"    plaintiff's  declaring,  which  was  oppofed  by  Mr.  Ruvi\ 
cuftody  the  de-   though  no  declaration  had  been  delivered  to  the  turnkey 
ddiJ^«ar2i^  ^'"S  to  4  {^  5  /^.  y  M.  c.  ai.  yet  there  had  beea  one  kftk 
turnkeyand  not  ^^  officc  in  time,  and  this  he  faid  would  be  enough  to  pievent  j 
into  the  office,    the  defendant's  difcharge,  though  he  could  not  be  obliged  t»  ] 

plead  to  it,  or  let  the  plaintiff  talce  a  regular  judgment,  hi  : 
of  this  opinion  was  the  fecondary,  who  informed  the  cowt^ 
that  2i  fupirftdios  is  never  granted,  till  the  clerk  of  the  ^ecbm  : 
tiQns  has  certified  there  is  no  disclaratioo  againft  kiiii  in  tk 
office  ;  which  certificate  would  l)e  ^felefs,  if  the  ^elivfqr  iif  I 
declaration  into  the  office  be  no\  fufficient  to  prevent  a  t^t 
charge  upon  common  bail.  But  the  court  upon  confidentiei 
granted  a  fuperfedcas^  taking  the  delivery  of  a  d^cIanitiOB  (i 
.which  the  defendant  was  not  obliged  to  plead,  aiid  o(i  whick 
the  plaintiff  could  not  fign  a  regular  judgment,  to  be  po  4e" 
livery  at  all. 


Dominus  Rex  verfus  Jones. 

Where  icontic-  A  Convlftion  of  forcible  entry  was  quaflied  for  4r  oB 
tion  o(  forcible  jfx.  exception  of  nufuagium  five  ternnuntum  ;  hut  the  lefiitiii 
Se^om  «.^*^,  ^^^^  ^^^  oppofed,  on  an  affidavit  that  the  party's  title  (whki 
wai^Rftitvdoo?  ^'^^^  ^y  Ic^c)  was  expired  fince  the  convi^on.  Th^  camt 
fiud,  ^ey  had  no  difcretionary  power  in  die  cafe,  but  iMt 
l^ound  to  award  reftitutioii  on  quaihing  the  convi&ion. 


DomiflfV 
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Dominus  Rex  vcrfus  Cleg- 

« 

A  ^  order  of  baftardy  was  made  at  feifions,  (which  was  Where  an  order 
(^  admitted  to  liavc  original  jurifdiaion)  aiid  Mr.  DenUn  tJ^^S^Jij 
Vbjcdeii,  that  it  wa^  not  faid  tjie  defendant  was  ever  fum-  at  feflfions  (a«  it 
iKmed  or  appeared,  and  natural  jufiiQe  required  that  he  Ihould  in^y)  ^  i^  « 
It  Icaft  have  an  opportunity   to  defend  himfelf.  noTbc'flt'tuu^ 

S  Mod.  3.  S.  C. 

C-  J.    I  believe  thefe  orders  made  originally  at  fcflions  are  s«  **• 
rcry  rare,  the  ufual  way  being  to  bring  the  matter  before   the 
feffions  by  way  of  appeal  from  the  order  of  two  juftices.  Now 
if  it  ihould  be  taken)  that  the  order  of  t]vo  juftices  wilt   be 
MTcll  .enough,  without  their  (hewing  a  fummons   or   appear- 
ance ;  yet  I  think  this   cafe   will   fall   npcler  a  yery  diflerent 
confideration.     For  in  the  other  cafe  tHc  party  has  an  oppor- 
ihihity  to  relieve  himfelf  by  appeal,  whereas  upon  an  original 
order  at  f<;ffions  he  can  have  no  opportunity  to  bring  the  qiat- 
tcr  to  a  &rther  examination  ;  fo  that  it  is  but  a  lewd  woman^s 
going  behind  his  back  and  fwearing  a  baftard  upon  him,   by 
which  means  the  moft  innocent  man  in  the  world  may  be  con- 
demned.    In  the  cafe  of  the  S^ueen  v.  Stmpjon^  it   was  long 
debated,  whedier   there  ought   not   to   have  been  a  pcrfonai 
appearance  of  the  deer-ftealer  ;  at  laft  indeed  it  was  determin- 
ed, that  a  fummons  was  fufficient,  but  it  was  never  offered  to 
leTupported  upon  the  foot  of  not  (hewing  a  fummons.    So  far 
-iiom   it,  that  exceptions  were   taken  to  the   manner   of  the 
(ttofin^ons,  and  the  court  delivered  a  fpecial  opinion  as  to  them. 
wArtf ,  44*     Lord  Ray m\  1406. 

EjriJ>  (abfente  Powys).  It  not  appearing  this  order  was 
made  in  the  abfence  of  the  party,  I  think  we  mufl:  take  it  to 
be  a  regular  proceeding.  And  fo  it  was  held  in  tin.'  cafe  of 
the  King  v.  Pecifiamj  Cartb.  406.  The  court  faid,  where  a 
(uinmons  was  neceflary,  they  would  prefupic  there  was  one, 
^Uilefs  tbc  contrary  appeared ;  for  all  jurjfdictions  are  prefumed 
grimajacie  to  acl  according  to  law. 

Fgriefcue  J.  It  is  certain,  that  natural  juftice  requires,  that 
QO  man  (hall  be  condemned  without  notice  ;  for  which  reafoii 
I  think  the  order  will  be  good,  becaufe  it  does  not  appear  to 
us  that  he  had  no  notice  :  are  we  to  fuppgfe  the  feiuons  have 
proceeded  contrary  to  right  and  juftice,  and  that  too  in  a  cafe 
where  they  have  undoubted  jurifdidtion  ?  In  the  cafe  of  fer- 
*^ants  wages  the  jurifdiction  is  given  only  in  hulbandry,  and 
yet  orders  have  been  held  good,  where  it  did  not  appear  the 
jervicc  was  in  hufbandry,  for  the  court  faid  they  would  intend 
^^  fo,  unlefs  the  contrary  appeared.     Salk.  442. 

^-  J. 
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C.  J.  I  do  not  fee  to  what  purpofe  wc  excrcife  a  faperinteH' 
dency  over  all  inferior  jurifdi^ions,  unlefs  it  be  to  infped  tfadr 
proceedings,  and  fee  whether  they  are  regular  or  not.  I  have 
often  heard  it  faid,  that  nothing  (hall  be  prefumed  one  way  or 
the  other  in  an  inferior  Jurifdiction.  And  as  to  the  cafe  of 
wages,  it  was  alwa)rs  wondered  at,  and  in  my  Lord  Parkif% 
time  it  was  a£hially  'contradicted  in  the  cafe  of  the  Su 
y.  Helling  J  anifyS.  Adjoumatur.  Trifi.  12  Geo.  it  was  mom 
and  confirmed  without  oppofition. 


Pitt  verfus  Coney. 

On  error  la  ac-  fT^  HE  plaintiff*  recovered  on  a  bottomree  bond,  and  die  de- 
"^iH  *?'^"      A     fendant  brought  a  writ  of  error,  but  put  in  no  bail;  and 

rnuft  belMil.  ^*  queflion  was  on  the  words  of  the  ftatute,  which  arc,  hai 
fir  the  payment  of  money  only,  Et  per  curiam^  The  contingcnqr 
having  happened,  this  is  now  in  every  refpeft  a  bond  for  tic 
payment  of  money  only,  and  therefore  there  muft  be  bail. 

9  <5.  Between  the  Parilhes  of  Wookey  and  Hinton  Blcwet. 

Where  a  pcrfon  A  Perfon  fettled  at  Hinton  Blewet  had  an  eflate  dcfccndeJ 
an  dUte^f-*'*'  Jl\  to  him  in  fVookey^  whereupon  the  juftices  fend  him  thi- 
cenJed  to  him  in  ther  as  to  the  place  of  his  laft  fettlement.  Et  per  curiamyVx 
B.  hecannctbe  order  quafhed,  for  it  is  no  fettlement  nor  inhabitation,  though 
f^ouJi)ihtw^  if  he  fhould  go  thither  he  could  not  be  removed  :  it  may  be  a 
there  he  would  great  injury  to  fend  him  away  from  a  good  trade  in  i/.  to 
be  irremovable,    perhaps  half  an  acrc  of  land  wherein  he  has  but  a  term. 

Between  the  Parifhes  of  Landinaboe  and  Much  Birch. 

Where  a  woman  /^RDER  for  removal  of  a  female  baftand  child  from  Lm- 
witji  child  of  a  y^  d'maboe  to  Much  Birch,  wherein  the  fa£i  is  flated  fpccially, 
edivom^lTtr  *^^  ^^^O'  ^^'^  had  been  lately  removed  from  the  parifli  of 
B.  and  privately  Landinaboe  to  A'luch  Birch  aforefaid,  being  the  place  of  her 
renims  to  ji,  legal  fettlement ;  and  that  focn  after,  (he  of  her  own  accord 
▼ered  ^thTfrt."  ^^  fecretly  return  to  the  parifh  of  L.  from  which  fhe  was  re- 
tlement  of  the  moved,  and  has  been  there  fince  delivered  of  a  female  bafttrf 
Wftirdijin^.    child,  which  at  the  time  of  her  removal  (he  went  with:  and 

the  juflices  fend  the  baftard  to  M.  the  fettlement  of  the  mo- 
ther. 


Fazahrif 
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Fazakerley  moved  to  quafh  the  order,  upon  the  general 
'^ound,  that  a  b^ftard  is  fettled  at  the  place  of  its  birth. 
Which  was  oppofed  by  Strange^  who  cited  Trin.  i  Geo.  between 
tbi  parljhes  of  Tottenhoe  and  Newton  LongvilUy  where  a  baftard 
bom  at  J.  pending  an  illegal  order  of  removal,  was  fent  back 
with  the  mother  upon  reverfal,  and  adjudged  that  the  baftard 
Ihould  follow  the  fettlement  of  the  mother.  So  is  Salk.  474, 
532.  2 -B«^.  349  £t  per  curiam,  {ah/ente  C  ],)  That  cafe 
will  govern  this,   and  tliercfore  the  order  muft  be  confirmed^ 

N.  Bn  This  cafe  \\as  never  well  confldered,  for  it  went  off 
without  any  debate,  upon  the  anfwer  given  by  the  cafes 
which  I  cited,  and  which  feem  to  differ  widely  from  the 
prcfent  cafe  j  for  thofc  cafes  were  all  adjudged  upon  the 
apparent  fraud,  in  illegally  removing  a  woman  big  with 
child  of  a  baftard ;  and  left  the  parifh  (hould  take  advan* 
tage  by  their  own  wrong :  but  in  the  prefent  cafe,  it  is 
ftated  that  Ihe  returned  of  her  own  accord,  which  makes 
it  no  more  than  the  common  cafe  of  a  baftard  born  in  the 
parifli  of  J.  when  the  mother  is  fettled  in  another  parifti  ; 
which  fettlement  of  the  mother  was  never  thought  to  be 
the  fettlement  of  the  baftard.  And  I  do  not  fee  that  it 
makes  any  difference,  that  ihe  returned  to  the  parifli  from 
whence  flie  was  removed,  any  more  than  if  flic  had 
rambled  into  any  other  parifli. 

Elwood  verfus  Sir  Godfrey  Knellen 

ON   a  reference  to  the  mafter,  he  informed  the  court,  that  Rule  for  Me 
it  was  neceffary  one  Mr.  Holbech  fliould  attend  him :  iir.u  "°*  P*^y  ^0  tlie 
^pon  this  the  court  was  moved  for   a  rule,    which  they  weri;  mlto.*"*^ '*** 
^ery  tender  of  granting  at  all,  but  at  laft  they  made  a  rule,  that 
he  fliould  fliew  caufe,  why  he  could  not  attend  the  mafter. 

Combes  verfui  Blackall. 

DEBT  upon  a  bond,    non  ejl  fa£lum  pleaded,  and  verdift  Where  the  de. 
and  judgment  pro  quer\     To   ^ifcire  facias  on  this  judg-  j^«n<*ant  might 
inent  the  defendant  pleaded  bankruptcy,  and  that  the  caufe  of  bankriotcv -^  k. 
#idion  accrued  before :  and  on  the  trial  it  appeared,  the  bond  was  Hrft  adfion,  he 
given  before  the  bankruptcy,  but  the  judgment  was  after  :  and  Z'**''^^  give  bail 
the  Judge  who  tri^d  the  caufe  being  of  opinion  againft  the  de-  jud«ncnu^"  ^ 
fendant,  there  was  a  verdidt  for  the  plaintiff.     And  now  in  an 
^<3ion  of  debt  upon  the  judgment,  Serjeant  Birch  moved,  that 
(he  defendant  might  be  difcharged  upon  common  bail,  becaufe 
2  the  "* 
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the  bond,  which  was  the  foundation  of  the  demand,  was  before 
the  bankruptcy.     Sid  Hon  aUpcatur.     For  pir  turianu  Wi  can 
look  no  farther  baJckwar'd  than  tlhe  judgment,"  and  therefore 
di'ere  muft  be  baih 


iJomiritis  Rex  verfus  Lifter. 

■ 

Power  of  the  Hf^'HE  defendant  married  the  lady  RawKnfirtj  arid  ibtj&U 
huibafld  over  hit  J^^  agreeing,  a  deed*  6f  fepdratibn  was  executed,  whcre^ 
SMod.  22*        fome  part  of  her  fortune  was  made  over  to  him,   and  th^  reft 

fettled  for  her  feparate  niairttenance.  In  purfuaricf .  of  ihis 
agreement  they  lived  feparately  for  fcrtle  tiWc,-  till  MtJDpr 
thought  fit  to  kite  oh  her,  as  (he  came  out  of  church,  and  hur- 
ried her  away  to  a  remote  place,  where  he  kept  her  under  t 
guard,  tiU'  her  relations  found  her  out,  and  brouj^t  a  bAit 
iorpusy  by  virtue  of  which  fhe  camfe  before  the  court,  Attd  til 
this  matter  appearing,  and  that  he  declal^d  he  took  bar  into 
his  power,  in'  order  to  prevail  with  hier  to  part  with  foineof 
her  feparate  maintenance ;  the  Chief  Juftice  declared,-  and  all 
fhe  ft^  agreed,  \hat  where  the  wife  will  niake  an  undue  ufe  of 
her  liberty,  either  by  fquandering  aWay  the  hu(band*s  eftate,  or 
going  into  lewd  company  j  it  is  lawful  for  the  hufoand,  in  or- 
der to  preferve  his  honour  and  eftate,  to  lay  fuch  a  y^fiXt  under 
a  reftraint:  but  where  nothing  of  that  appears,  he  cannlrtjuf- 
tify  the  depriving  her  of  her  liberty.  That  there  was  no  colour 
for  what  he  did  in  this  cafe,  there  being  a  feparation  by  con- 
S.  P.  1  Bur.  fent.  And  therefore  they  difcharged  the  lady  from  her  con- 
J^^P-  54*-  finement,  and  being  defired  to  bind  the  huft)and  from  attempt- 

ing the  like  for  the  future,  they  rcfufed  to  do  that  j  but^ how- 
ever intimated  to  him  that  they  ftiould  bear  a  heavy  hanJ 
over  him,  if  he  aded  contrary  to  the  declared  opinion  of  the 
court. 


Smallwood  verfus  Vernon. 

The  chargf  /^ASE  by  Original  in  5.  J?,  and  declares  againft  the dcftnd- 
•gAinft  the  indor-  \^  ant  as  indorfor  of  a  promiflbry  note,,  and  after  fcttiflg 
(or  may  he  laid  ^^^  j^^  ^^^^  ^^^j  jndorfement,  he  goes  on,  that  virtute  indi  ^^ 
•f  the  indorfe-  detenuant  became  chargeable  with  the  payment  of  the  money 
B^ent,  againft  fi:cu7idu;n  tcnorcm  of  the  indorfcment.  Th6  defendant,  upon  vf^ 
^^nduMMiJ^m  ^^the  original,  pleads  in  abatement,  that  the  charge  againft 
kiih<^  him  ought  to  be  according  to   the   tcnour  of  the   note,  an? 

riot  of  the  indorfenicnt.  And  Strange  pro  def,  infifted,  that 
it  might  be,  that  the  indorfcment  appointed  the  money  ^ 
be  paid  at  a  different  time  from  what  i$  mentioned  in  the 
note ;    Which  are  terms  that  the  indorfor  cannot  lay  upof^ 

the  party  who   made   the   note.     Suppofc  the  note  dc  pay-^ 

abl^ 
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le  I  Afay^  furely  the  party  to  whom  it  is  given  cannot  fay,  I 
point  the  contents  of  this  note  to  be  paid  to  J.  S.  upon 
/IpriL  Or  if  he  (hould,  yet  the  other  will  not  be  bound'  to 
y  it  till  May,  Artd  if  he  is  charged  according  to  the  terms 
the  indorfemeht,  his  only  remedy  muft  be,  to  traverfe  the 
ing  charged  otherwife  than  according  to  the  tenour  of  the 
te.  And  as  to  the  objedlion,  that  in  counts  upon  promifTory 
tcs  there  is  no  occafion  to  lay  any  exprefs  ajfum^tj  and 
srefbre  the  whole  may  be  rejefted  5  he  anfwered,  that  where 
J  pleader  does  not  rely  upon  the  firft  part  of  the  cafe  he 
ikes,  but  go^s  on  fiitther  and  alleges  other  matter,  he  by  that 
res  die  other  fide  an  opportunity  of  traverfmg  the  laft  matter  j 
Luiw*  108. 

> 

Sedper  curiam^  There  is  no  occafion  to  pray  in  aid  of  that 
je£lion  here,  where  the  zStion  is  againft  the  indorfor ;  it  is 
le  &#  cannot  lay  a  charge  upon  the  giver  of  the  note  in  a  man* 
w  di^rent  from  the  terms  of  it  ^  but  he  may  charge  himfelf 
he  pleafes,  for  every  indorfement  is  the  fame  as  making  a 
!W  note ;  and  if  the  note  be  payable  i  Mayj  and  the  indorfe- 
ent  appoints  it  to  be  i  jfpril,  as  to  the  indorfor  this  is  a  pro- 
iflbry  note  payable  i  JprtL  If  this  was  an  adion  againft  the 
iver  of  the  note,  there  might  be  more  in  the  objection.  Re-' 
mdes  oufler  agar  J. 

Prefton  verfus  Lingcn. 

Ik 

IN  ejefbnent  on  the  demifc  of  Lord  Cmnngfby^  the  plaintiff  Tnii  at bw, 

\  moved  on  the  common  affidavit  of  value,  for  a  trial  at  bar,  ^"*'*«"*^**« 

rtbch  was  oppofed  by  the  defendants  on  another  affidavit,  that 

pw  feverally  held  but  fmall  parcels  of  land  bv  diffi;rent  titles : 

nd  this  is  putting  it  in  the  power  of  the  plaintifF,  by  joining 

•veral  together,  to  bring  the  owner  of  but  5  /,  per  ann.  to  the 

IT.     Sed  per  curiam^  There  muft  be  a  trial  at  bar,  for  if  the 

aintiiF  makes  but  one  title  to  the  whole,  he  has  a  right  to 

in  them  all  together.     It  was  moved  that  the  leffbr,  having 

ivilege,  might  name  a  good  plaintifF  to  be  liable  to  cofts ; 

It  die  court  dtnied  it  with  fome  refentm'ent,  faying  it  had 

itti  often  attempted,  and  as  often  refufed. 


Anonymous. 

"V  N  a  motion  for  an  attachment,  the  Chief  Juftice  dedar-  Sheriff  cannot 
J  ed,  diat  all  die  Judges  (on  confideratioii)  had  rcfolved,  ituchmcn"*" 
at  the  fheriff*  could  not  take  bail  on  an  attachment,  but  a  Pr.Chaac.  331. 
uge  at  his  Chamber  might,  ^^'  Rep.  264.. 

Gilb.  £q.  Rep. 

Aficb.  13  GiQ.  Rex  v.  Benilej.     Refolved  accordingly.  Ld*.  Ilym.  723^ 

Cary  coatra. 


\ 
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Cary  verfus  Wcbftcr. 

yit  Guildhall,  coram  Pratt  C  J. 

Where  money  i8  ^TT^  H  E  defendant  was  a  clerk  of  the  South-fed  company,  and 
l»'»^  ^°  d^he^mi^f-  ^  ^^^^  ^^  ^^  payments  on  the  third  fubfcription ;  the 
Ip^iics  it,  the  plaintiff  paid  him  600 /•  and  he  by  miftake  never  entered  it  in 
party  has  his  the  book,  but  however  paid  it  over  to  the  company.  And  the 
remedy  againft    q^^  Juftice  ruled,  that  no  aftion  virould  lie  againft  him.  That 

themaftcror        .^  1       /   j  -ji    •.  1         1   •      •«•  11    u  ^    1  iV 

fervant  at  elec-  »  he  had  not  paid  it  over,  the  plaintift  would  have  had  his 
tion.  ^  option,  either  to  charge  him  or  the  company ;  as  in  the  com- 
Sci.  Oaf.  ivid.   ^^^  ^^^^  ^^  payment  to  a  goldfmith's  fervant,  who  does  not 

carry  it  to  the  account  of  his  mafter,  the  party  has  an  elcfiion 
to  go  againft  either :  he  may  charge  the  fervant,  becaufe  till 
the  money  is  paid  over  the  fervant  receives  it  to  his  life ;  or  he 
may  pafs  by  the  fervant  and  make  his  demand  upon  the  mafter, 
becaufc  the  payment  to  the  fervant  is  made  in  confidence  of  die 
credit  given  him  by  the  mafter. 

Atwood  verfus  Dent. 

In  Middlefex,   coram  Pratt  C.  J. 

The  party  who   ^T^  HE  plaintifF  Called  a  witnefs,  who  was  fet  afidc  upon 

excepts  to  a  w.t-    J[      ^n  exception  taken  by  the  defendant.     But  afterwards 

himSto^ards.  ^^  defendant  himfelf  thought  fit  to  call  him,  and  then  the 

plaintifF  oppofed  his  being  examined.     But  the  Chief  Juftice 

ordered  him  to  be  fworn,  for  he  is  a  good  (nay  a  better  witnefs) 

for  the  defendant,  though  he  is  not  to  be  admitted  againft  Uc^*     ' 

Pickenfon  et  ux'  verfus  Davis.     Ibid, 

In  an  aaion  by  'Tp  RESPASS  by  hufband  and  wife,  for  an  aflault  on  the 
hu(band  and  J[      wife,  and  on  Not  guilty  the  defendant  would  have  given 

ft'ndan'tonthe  ^^  evidence,  that  the  man  had  a  former  wife  ftill  living,  ani 
general  iffuc  then  the  defendant  could  not  be  guilty  of  fuch  a  beating  for  which 
ihall  not  bead-  ^j^g  plaintifF  was  intitlcd  to  damages  :  and  Not  euiltv  does  not 

njittcd  to  con-  /       ,  r      t   j-  1  1  i  •  1      °t    ,/.  i.  «* 

trovertthcmar-  g^  barely  to  lay  1  did  not  beat  this  woman,  but  I  did  not  bcai 

riagc.  the  plaintiff's  wife.     Sed per  Pratt  C.  J.    I  can  never  allow  it- 

S<?c  antg  80.  yQ^  might  have  pleaded  this  in  abatement,  and  then  they  woul^ 
have  had  an  opportunity  to  meet  you  upon  that  queftion* 
whereas  if  I  was  to  let  you  into  it  now,  the  honcftcft  couple  ^^^ 
the  world  may  be  branded  for  adulterers. 

Mood- 
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Moody  verfus  Thuifton. 

At  nifi  prius  in  Middlefex,  coram  Pratt  C.  J* 

[^  Y  the  a£l  for  ftating  the  debts  of  the  army^  the  commif-  6  O.  c.  17. 
3  fioners  have  powet  to  call  the  officers  and  agents  before  Aaofthecom- 
em,  and  if  it  appears  there  is  any  money  due  from  one   to  ftating  thedcbu 
e  other^  the  commiffioners  are  to  give  the  party  a  certificate,  of  the  army» 
id  he  may  maintain  an  a£tion  for 'the  money  as  upon  a  ftated  conciufive  evi-i 
count.     The  plaintiff  now  produced  his  certificate ;  and  the 
lendant  offered  in  evidence  his  accounts,  by  which  he  faid 
would  appear,  he  had  at  that  time  no  money  in  his  hands : 
id  befides,  the  commii&oners  had  never  heard  him,  but  on 
e  firft  fummons  made  the  certificate,  and  refufed  to  give  him 
me  to  produce  his  accounts.     But  the  Chief  Juflice  would  ^'' /'?•«' 
>t  let  him  into  this  evidence,  being  of  opinion,  that  the  TnXLui^y 
^rtificate  was  conclufive.  were  allot*  the 

fame  opinion. 

Dominus  Rex  verfus  Gray. 

At  the  Old  Bailey* 

r\  N  £  of  the  fervants  in  the  houfe  opened  his  ladjr'd  cham»  Bui^aiy. 
^  ber  door  (which  was  fattened  with  a  brafs  bolt)  with  de-  p  ^^^^^'^^  ^' 
Jn  to  commit  a  rape  j   and  C.  J.  King  ruled  it  to  be  burglary,  h.  p.  t.  sV 
ad  the  defendant  was  convi^d,  and  tranfported.  Keiyng  67. 

Hutu  20y  33« 


y." 


Dominus  Rex  verfus  Vincent  et  al'.     Ibid* 


'Ndidment  for  forging  a  will  relating  to  perfonal  eftate;  and  AvriUrelmtinf 
^  oa  the  trial  a  forgery  was  proved,  but  the  defendants  pro-  cw^^^'b*  f^*to 
icing  a  probate,  that  was  held  to  be  concluftve  evidence  in  be  forged,  tfter 
ipport  of  the  will.  P^**^  gx^xti. 


Dominus  Rex  verfus  Burton*    Ibid. 

rH  £  defendant  came  to  town  in  a  cbaife,  and  before  he  Maafltogbtcr* 
got  put  of  it  he  fired  his  piftols,  which  by  accident  kill- 
I  a  woman}    and  King  C.  J.  de  C.  B,   ruled  it  to  be  but. 
anflaughter. 

Vol.  I.  I  i  Statford 
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Statford  verfus  Nealc. 

Paf.  3  Geo.  rot.  183. 

In  prohibition  Tp  R  R  O  R  on  attachment y«r  prohtbltlon^  wherein  the  plaintiff 
btrf™,Td"  -C-'  <Jcclares,  that  by  the  laws  of  Ireland  no  tithes  ought  to  tw 
the  jury  need  paid  twice  in  One  year,  or  for  cattle  fed  with  hay  whereof 
not^ive  any  vcr-  tjthes  have  bccn  paid,  or  for  ftubble,  ^c.  That  he  was  fcifed  df 
Fortcfc^Rlp.  <^ertain  lands  for  which  he  had  paid  tithes,  and  yet  the  defend- 
^^o.  ant  libelled  againft  him,  as  being  redor,  and  intitled  to  twoi 

SMod.  I.         thirds  of  the  tithes  of  certain  bullocks  and  horfcs  depaftured  » 
upon  the  land,  for  which  tithes  had  been  paid  as  aforefaid; 
and  that  he  was  proceeding  againft  him,   though  h^  had  al- 
leged all  this  in  his  defence. 

The  defendant  as  to  the  conteikipt  pleads  Not  guilty,  upon 
\  which  slTue  is  joined ;  and  for  a  confultation,  that  as  to  two 
ir.tire  parts  of  the  tithes  of  the  agiftment  of  thofe  lands  he  is  in^ 
titled  to  them  as  rector,  and  therefore  libelled  ;  and  travcrfcs, 
that  for  all  the  time  aforcliiid  the  cattle  were  fed  with  hay  for 
which  tithes  liad  been  paid,  and  only  in  meadows  that  had 
been  titlied:  upon  which  ifl'ue  is  joined  and  found  with  thcdc- 
fend<uit  in  the  words  of  the  travcrfc  ;  on  this  the  King's  Bench 
iii  Ireland  award  a  confultation,  upon  which  error  is  brought, 
and  the  general  errors  afligned. 


1 


Mr.  Solicitor  General  pro  quercnte  in  errore  took  fcveral  «• 

ceptlons. 

X.  That  the  traverfe  to  the  merits  of  the  fuggeftion  was  im- 
material, for  it  ought  to  have  been  to  the  refufal  of  the  pica, 
which  is  the  foundation  of  fending  the  prohibition,  and  it 
is  not  any  want  of  jurifdidtion.  2  ilo>  45.  a.  Cro.  EL  $U' 
The  Judge  below  might  have  tried  whether  the  beafls  wtic 
fed  with  hay  of  which  tithes  had  been  paid. 

If  the  matter  was  properly  travcrfable,  yet  the  travcrfc  i$ 
too  narrov/;  for  it  is,  that  during  all  xht  time  they  were  not 
(o  fed,  and  fo  is  the  verdi»Sl,  whereas  they  Ihould  have  ^ 
fwered  to  every  part  of  the  time.  2  Toivnf,  Jud.  Iy4' 
F.  N.  B.  54. 

3.  The  traverfe  is  a  negative  pregnant,  that  tlie  beads  were 
not  fed  with  hay  that  had  paid  tithes  and  only  in  meadows 
which  had  been  tithed  that  year;  all  in  the  conjunitive v 
whereas  thefe  being  fcveral  matters  ought  to  have  been  fcp*' 
ratcly  traverfcd,    i  Roll,  Abr.  640.  pA  12,  13,  14.  i^/f.  86-  ^ 

amoui^** 
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bunts  only  to  (aying  both  h&s  are  not  true^  but  yet  one  of 
m  may.  A  negative  pregnant  is  a  denial  with  an  infinua-* 
1  of  another  affirmative,  as  ne  dona  pas  per  lefaii  implies  a  pa- 
gift.  Cro.  yac,  505,  560.  And  this  exception  goes  like- 
e  to  the  verdiS,  for  that  finds  both  the  fame  way ;  when  if 
\  was  true,  the  plaintiff  will  be  excufed.  17.  E.  4.  6.  Bro* 
f  39.  And  the  diiFerence  lies  between  the  affirmative  and 
;ative  propofition. 

^  There  is  no  verdi6l  as  to  the  iffue  upon  the  contempt, 
ich  is  a  difcontinuance.  i  RgO.  Abr.  80 1*  pL  4.  802.  ^-  7* 
d  it  is  not  barely  an  imperfeft  verdift,  3  Lev.  55.  Trcf- 
B  for  a  coat  and  mantle,  and  a  fpecial  verdict  as  to  one, 
I  none  as  to  the  other  j  held  ill.  Co.  Ent.  459.  the  pr^ce- 
It  is  with  the  obje^Hon. 


;•  Tnc  defendant  in  his  plea  does  not  go  for  a  confultation 
to  every  thing  in  the  libel ;  whereas  the  confultation  is 
irded  generally  for  the  whole,  i  Book  of  Judg.  97.  Ajb. 
u  %  Town/.  Judg.  107,  I72^  173,  174.  rtd.  61.  5  Co. 
Jeffiries's  cafe^ 

u  After  the  judgment  quod  nil  capiat  per  biUanty  there  is  no 
imdijme  die.  i  Roll.  Abr.  771,  772.  />/•  26*  Cro.  Jac.  439. 
'^^  488*      I  Book  ofjud.  I02. 

U  The  quantity  demanded  in  the  plea  is  uncertain,  being 
two  intire  parts,  but  does  not  fay  whether  thirds  or  tenths. 
w  that  ought  to  be  certain,  for  the  plea  is  in  nature  of  a 
uity  being  a  fuit  for  a  confultation. 

'Sfejhjre  Serjeant  contra,  i.  We  have  followed  the  words  of 
allegation,  as  to  the  refuial  of  the  plea.  2  Co.  45.  fays,  it 
»ttt  form,  and  not  traverfable. 

t.  I  did  not  hear  the  anfwer. 

{.  The  traverfe  is  in  his  own  words,  and  we  could  not  di*- 
e  them  by  feveral  traverfes. 

\.  In  the  cafe  of  trefpafs  there  never  is  any  verdiil  as  to  the 
it  armts.  i //.  7.  19.  Salk.  2A-(>*  And  in  the  cafe  of  i^//w- 
i*  V.  A^on  in  Scaccario  I  took  this  very  exception  in  trefpafs, 
d  it  was  over-ruled ;  and  yet  that  is  in  a  point  material^ 
icaufe  the  King  is  intitled  to  his  fine  oi  b  s.  8  d. 

5*  The  general  award  of  a  confultation  can  only  go  to  wliat 
covered 'by  the  pl^a. 

li  7,  6.  Ed^ 
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6.  Eat  hide  Jim  die  would  not  be  proper,  becauTe  thcr 
be  another  prohibition.  Nor  is  it  neceflary  here,  iirfxc 
plaintiff  claims  nothing. 

7.  The  incertainty  in  the  quantity  is  nothing  in  the  t« 
ral  courts  :  their  proceedings  below  are  more  loofe  than 
they  libel  for  words  et  eis  fifniP :  for  fuch  a  fum  of  ir 
aut  €9  cuatcr.  2  Lev.  193-  2  RoU.  Abr.  298.  1  LfV. 
I  Alod.  182.  Fine  for  two  parts  of  a  manor.  1  Leon. 
And  13  6(9.  58.  explains  it  that  two  parts  are  two  thirds, 
parts  three  fourths,  &r. 

Mr.  Solicitor  GeneraU  The  cafe  of  trefpafs  is  ihStitn 
there  finding  the  juftification  is  a  denial  of  the  force,  but 
a  vcrdi6l  upon  the  merits  is  no  denial  of  the  contempt. 

C.  y.  The.  incertainty  of  the  demand  in  their  procec 
is  no  obje<3ion  in  a  cafe  within  their  jurifdi<^ion,  as  to ' 
their  law  is  the  rule.  The  refufal  of  the  plea  need  notb 
vcrfed  ;  the  matcral  point  being,  whether  tithes  are  payal 
not.  1  think  the  traverfe  good,  in  denying  it  as  the  |d; 
alleges  it,  but  there  docs  feem  to  be  a  difference  betwec 
cafe  of  a  trcipafs  and  the  contempt. 

Eyre  J.  In  demurrers  the  contempt  is  never  anfweie< 
that  is  but  form,  and  of  a  modern  introduAion,  it  bein 
courfe  before  Queen  Eli%abetV%  time  to  fuc  out  a  fdre 
quare  non  fiertt  breve  de  confultatione.  Co.  Ent.  452-  2  u 
Arcbbijhof^i  cafe^  has  no  eat  inde fine  die\  nor  can  it  be  necc 
becaufe  inde  would  refer  to  the  contempt,  and  that  is 
matter  of  form. 

Fortifcue  J.  I  think  the  incertainty  is  no  objection,  t 
to  the  contempt  it  is  but  "form,  and  the  jury  is  never  ch 
with  it. 

Adjournatur.     And  this  term 

Rerje  pro  quercnfe  in  error e^  waiving  all  the  exceptions  1 
on  the  former  argument  the  court  inclined  had  nothii 
them,  mentioned  only  three,  which  he  infifted  on. 

I.  The  praying  a  confultation  for  two  integral  parts, 
out  diftinguiftiing  whether  thirds,  fourths,  Wc. 

The  plea  extends  to  lands  not  mentioned  in  the  libel,  : 
award  a  of  confultation  m  hac  parte  goes  to  the  whole ; 
confultation  caimot  be  granted  for  a  matter  not  in  fuit  bel 
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.  3.  liUt  the  objje(Sion  he  principally  relied  upon  was,  that  there 
r:ii  no  verdict  as  to  the  ifiuejoined  upon  the  contempt.  It  muft 
e  agreed,  that  if  the  verciidt  docs  not  go  to  all  the  niiiteral  points 
u*-  in  iiTuc,  it  w»ii  be  error,  3  LcZ'.  39,  55.  (which  the  court 
giC'^dj  tnen  the  nature  of*  this  contempt  is  to  be  confidcrcd. 
n  a  prohibition  both  parties  are  actors,  the  plaintiff  for  da- 
mages, and  the  defendant  for  a  confultation,  and  no  body  can 
ly  but  the  proceeding  after  a  prohibition  is  a  damage,  an  in- 
ory  to  the  plaintiff,  i  Go-  559.  i  Joft.  447.  2  RolL  Jbf, 
16,  575.  And  therefore  in  i  Fcnt.  348,  350,  362.  2  Jon. 
28.  a  judg!nent  was  reverfed  for  want  of  allc^^ing  a  venue 
rhcrc  the  proceeding  was,  and  Joftes  cites  two  precedents, 
^afci*  3  Car.  2.  and  PafcL  22  Car.  2. 

Pengelfy  Serjeant  contra.  When  two  parts  are  demanded,  it 
rannot  be  underftood  otherwife,  than  that  one  only  remains. 
[t  is  aUowed  in  ejedment,  i  L^on,  115.  i  Mad.  ;82.  l^Cf. 
|8>  59.     in  fixies  ^ni  formddons. 

1.  The  confultation  can  go  only  to  what  lands  are  com- 
prized in  the  libel,  and  therefore  in  hac  parte  is  confined  to 
lint;  or  if  it  (hould  go  farther,  yet  as  it  can  give  no  new 
ftnthority  to  the  court  below,  it  fignifies  nothing.     Hob.  1 19.  • 

3«  As  to  the  contempt,  every  body  knows  it  is  but  form,  and 
ike  the  cafe  of  the  vi  et  armit-in  trefpafs.  i  Saund.  81  •  Pari. 
S|^  aoi.  where  the  caufe  is  determined  on  a  demurrer,  there 
ttver  was  any  inftance  of  inquiring  into  the  contempt,  i  Townf. 
fud.  lOl,  102,  103,  105,  106.  Ra/l.  491*  I  Saurtd.  140, 
43.  C9.  Ent.  456.  a.  457.  h.  467.  a.  Lutw.  1072,  1043, 
052.      7.Townf,  Jud.  172.     2  G?.  43.      Cro.  Eliz.  512. 

Chief  Juftice.  The  general  rule  laid  down  is  certainly  right ; 
lat  it  will  be  error,  if  the  verdift  does  not  go  to  all  the  material 
arts  of  the  ifTue :  and  therefore  the  queftion  is  truly  ftated, 
rtiether  this  be  material  or  not.  Now  as  to  that,  confider  what 
i  the  defign  of  the  party^s  declaring  in  prohibition ;  it  is  only 
D  fee  whether  the  court  below  ought  to  proceed  farther,  and 
wt  whether  they  have  proceedc  d  ;  for  that  is  a  matter  alleged 
br  form  fake,  that  th' re  may  be  a  demand  of  damages,  to  give 
I  the  requifites  of  a  fuit  in  law ;  but  in  faft  we  all  kjiow  it  is 
t  fiSion,  for  they  never  proceed  after  the  firft  motion,  and  we 
ftuft  take  notice  of  the  courfe  of  proceeding :  befides,  if  this 
exception  (hould  prevail,  it  will  a*.  oiJ  almoft  every  judgment 
ut  prohibition.  A?  to  the  other  tVvO  ibieccions,  I  think  there 
^•oncanfwer  for  both  ;  that  upon  the  whole  it  appears,  the 
5Wirt  below  ought  to  proceed  upon  the  libel,   and   the  con- 

I  i  2  fultation 
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fultation  doth  Aot  enlarge  their  jurifdifUon.      Powys  Jufticc 
accord. 

Eyre  Juftice.  The  only  point  in  prohibition  is,  whether  the 
court  below  fhould  be  admitted  to  proceed.  Formerly  thi& 
was  determined  by  z  jcire  facias  quart  nan  fieret  brroe  de  cBnfulta- 
iiofie^  and  then  it  lay  upon  the  inferior  court  to  (hew  they  had  a 
jurifdidlion.  But  in  eafe  of  them  this  method  of  declaring 
WAS  introduced,  and  that  puts  the  plaintiff  to  fl|ew,  that  the 
court  below  has  no  jurifdiftion. 

The  CQnfultation  does  hot  depend  on  the  prayer  of  the  plci, 
but  upon  the  libel,  and  is  only  giving  them  a  power  to  proceed 
upon  the  libel,  without  any  regard  to  the  pleadings  upon  the 
declaration.  As  to  the  contempt,  k  is  merely  fictitious,  for 
does  any  body  think  we  would  not  punifh  the  judge  if  he  fhould 
proceed?  The  cafe  where  no  venue  was  alleged  is  widely  dif- 
ferent, for  there  the  point  was  tried ;  and  if  they  do  try  it,  no 
doubt  it  muil  be  in  the  fame  manner  as  all  other  iffues  are 
tried. 

Fortefcue  Juftice.  I  do  not  think  duas  partes  are  two  thlnb, 
they  may  as  well  be  fifths.  But  the  true  anfwer  is,  diat  die 
libel  is  two  thirds.  And  it  matters  not  what  the  party  prays 
in  his  plea.  In  Co.  Ent,  there  is  a  precedent,  where  die  judg-; 
ment  is  quod  fat  confultatio^  and  that  the  judge  fhall.  proceed  h 
ifta  caufa.  The  fame  anfwer  fcrvcs  for  Ac  fuperimmerarf 
lands.  As  to  the  contempt,  1  concur  with  the  reft,  for  fincc  < 
the  precedents  are  both  ways,  we  muft  adhere  to  them  wh;c|| 
tend  to  fupport  the  judgment.     The  judgment  afiirmcd. 


Smith 
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Smith  verfus  Triggs. 


Thomas 


Thomas 

?cfl(:»r  of 

plaintiff. 


John 
Triggs. 

Jiro:l*cr5 

1 

jane 

Day 

ob.  fine 

prole. 

>N  Not  guilty  in    cjcilmcnt  for  copyhold  lands  in  AcopyhoMrr« 
iddUfex^  a  cufc  was  made  at  Ntfi  trius  for  the  opinion  /'•"^'^  materra 

-^     '  .  -'   ^  ^  dcvifcs    to  his 


)urt. 


Hugh  Hunty  being  feifed  in  fee  of  the  prcmirtcs  in 
married  Jane  the  widow  and  reIi*St  of  Joljn  Triggs 
of  the  plaintifPs  great  uncle.  That  after  the  mar- 
igh  Hunt  furrendercd  the  premiflcs  to  the  ufe  of  his 
afterwards  devifed  the  fame  to  yane  his  wife  and  her 
d  died  without  iflue  by  her ;  after  whofc  death  Jane 
itted  and  likewife  furrendered  to  the  ufe  of  her  will, 
ed  the  fame  to  Jane  Day  her  daughter  and  heir  by  her 
and  John  Triggs^  and  to  her  heirs  for  ever,  and  foon 
I.  That  Jane  Day  before  admittance  made  her  will, 
•by  gave  the  premillfes  to  the  defendant  in  the  words 
; :  ''  Ite?n  I  give  and  bequeath  all  my  freehold  and  alfo 
'  copyhold  eitate,  which  I  ifjteud  to  furrcjider  to  the  ufe 
my  willy  lyirtg  in-  Edmington  in  the  countv  of  AUddlcfex^ 
ly  coufm  ThoTiUJs  Triggs  (the  defendant)  for  and  aur- 
ic term  of  his  natural  life,  with  remainder  over.'* 
?r  making  the  will,  and  before  any  court  day,  Jane 
JT  died,  having  never  furrendercd  to  the  ufe  of  her 
t  the  defendant  who  is  the  devifce  is  notwithftanJing 
under  the  dcvifc. 


heir,  v,\\')  dies 
b€jore  adrnit- 
t.incc  :     the 
l.indt  rem.iindc- 
fcCTiiliblc  lo  the 
heir  «,n  :hc  put 
of  them:  t  her. 
S  Mod.  23. 


rflbr  of  the  plaintiff  claims  the  lands  as  coufin  and 
ane  Day  (viz.)  as  grandfon  and  heir  of  TIsomas  Triggs^ 
ther  of  John  Triggs,  father  of  the  faid  Jatie  Day.  And 
diiiit  claims  under  the  dcvife. 


I 


»  4 


S/Jort 
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'  Shcrt  pro  quer*  argupd,  i.  That  the  devife  by  JaneDaj  to 

the  defendant  is  void  for  want  of  a  furrender  to  die  ufe  of  her 
will,  and,  2.  That  the  lefTor  of  the  plaintiff*,  who  is  heir  at 
)aw  to  Jane  Doy^  is  therefore  well  intided  to  the  lands  whereof 
no  difpofition  was  made  by  his  anceftor. 

1.  That  the  devife  is  void.  The  nature  of  a  copjMder 
appears  in  i  Injl,  57.  b,  and  he  is  called  tenant  by  copy  of 
court-roll,  becaufe  all  the  evidence  which  he  has  of  his  tide 
are  tiie  roils  of  his  lord's  court,  by  which  copyholds  may  be 
transferred  from  one  to  another  as  effcdhially,  as  freeholds 
may  by  deed.  And  he  enjoys  the  method  of  paffing  his  eftafe 
by  die  court-rolls,  in  lieu  of  the  power  which  a  fireehdder 
has  to  alien  his  land  by  deed  \  for  if  a  copyhdder  aliens  by 
deed  it  is  a  forfeiture.  4  Co.  209*  Littn  4  74.  Mam 
(fays  my  Lord  Coke)  efl  aUcnum  faarij  that  is  in  legal  under* 
(landing  when  the  eftate  patTes  out  of  one  into  another,  ui 
that  cannot  be  unlefs  there  appears  fome  evidence  of  die  riglkt'i 
being  changed  upon  the  rolls  of  the  court.  A  cop^iold  is  oo^: 
deviikble  but  by  cuftom,  for  the  ftatute  of  Hen.  8.  €i  wilb  le*'' 
lates  only  to  freeholds,  and  doth  not  extend  to  copyholds,  fa 
that  a  bare  devife  of  a  copyhold  will  not  pafs  the  eftate,  at 
it  will  of  a  freehold,  Cro^  Car.  44.  And  as  a  copyholds  hai 
not  fuch  power  to  devife  as  a  freeholder  has,  to  lil^ewife  k 

I  Salk«  x88.       cannot  cxrhar.ge  his  eftate  by  parol,  as  a  fireciioider  could  far 

Ir.nds  in  the  fame  county  at  common  law ;  but  is  oblig^  is 
furrcndcr  the  fame  into  the  hands  of  his  lord,  to  the  ufe  of  W* 
with  whom  he  exchan^.     So  is  i  BMrn  200^     I  bi/l.  50.  it 

The  law  will  not  fuppl^  a  dcfed  in  a  tide  againft  the  heir 
at  law,  hut  will  conllrue  every  thing  in  his  favour;  aod 
therefore  a  fun:cndcr  to  the  ufe  of  this  wUl  (hall  not  be  fup|ilied, 
ftncc  that  will  be  to  d^e  prejudice  of  the  heir  at  law.  $alk*  i8j^ 

2.  The  devife  being  void  for  want  of  a  furrcnder,  the  leflbr 
of  the  pUintift*  has  a  ^ood  tide  as  heir  at  law  to  d^  devifar, 
And  if  it  be  objeded  to  him,  that  he  is  not  (i^ir  on  the  part 
pf  the  mother,  I  anfwer,  that  thefe  lands  are  not  defcendibk 
f o  the  heir  of  the  part  of  the  mother,  for  though  tfaev  came  tti 
y^nc  Day  by  Ik-T  motjicr,  yt%  the  courfe  of  defcent  was  alterei 
py  diC  furrender  and  devife  made  to  her  by  die  modier>  under 
which  the  Unds  Y^ft^d  in  her  as  a  purchafer,  and  i^t  as  hei^ 
by  dtfccnt.     That  a  furrcndcr  will  alter  the  cpurfe  of  defcent 
is  proved  by  this,  that  it  there  be  two  jointenants  of  copyhold 
)andr,  and  one  fufrcndcrs  to  the  ufe  of  his  will  and  dies ;  by 
this    the  jointure  is  fevered,    and  the  furrenderce  is  in  bp^ 
the  furre(ider,  by  which  the  la^id  is  t>QWd^     C9%  l^-  S9*  ^' 
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-4|Crii.ioo.     Gro.  EUz,  717.     And  yet   a  bare  devMe  would 

^Wft  take  vH^y  the  right  of  Airvivorlhip.     So   in   the  cafe  at 

r,  the  furrender  and  devife  was  a   compleat  conveyance  to 

Day  ;  and   though  ihe  died   before  admittance,  yet  her 

(hall  not  be  prejudiced,     i  l^ent.  260.     3  fCeb.  329.  4  Com 

3a-  ^.     Djf  291.  i.     2  Wi.  61,  37.     [Contra  Teh.  144.    jP^. 

9^7*  ^hat  the  grantee  of  fuch  a  iurrenderee  fhall  not  be  ad-* 

itted.) 


ji 


The  courfe  of  defcent  being  therefore  altered,  and  the  de- 
ynSt  to  the  defendant  void,  the  heir  at  law  of  the  part  of  the 
father  has  a  good  title,  and  therefore  he  prayed  judgment  for 
th9  plaintiff. 

i   r 

- ,  Dmruail  Serjeant  contra.    Agreed  the  devife  would  not  pafs 

jeftate  to  the  defendant  without  a  furrender  to  the  ufe  of 

will  i  but  his  pofTeiiion  would  be  a  good  title  againft  the 

of  the  plaintiff,  who  mufl  recover  upon  his  own  firength. 

can  hafe  no  title  as  heir  to  Jane  Day^  becaufe   he  is   not 

of  the  part  of  the  mother ;  for  as  he  argued,  Jane  Day 

die  lands  as  h^ir  by  defcent,  and  not  as  a  purchafer  under 

devife.     And  that  for  thefe  reafons  :        ^ 


I.  Becaufe  her  title  by  defcent  is  more  worthy  than  one  by 

^■V  jwchafe  ;  and  where  two  rights  meet,  the  elder  or  worthier  is 

j^'^-lsbe  preferred.      2«  Becaufe  the  devife  was  void,  being  madq 

^7-!tlthe  beir^  and  therefore  fhe  fhall  be  adjudged  in  by  defcent^ 

;^>  lllich   is  mofl  for  her  advantage,      i  RdU.  Ahr*  626.     Salk^, 

prf-ifi,  242*     3*  Becaufe  admitting  the  ^^vife  was  well  made  to 

^  'ir^wK^  heir,  yet  in  this  cafe,  it  is  not  compleated  by  her  admit-^ 

^Miace  under  it,  as  it  ought,  to  be  ;  for  before  admittance  (he 

^    iukl  be  no  purchafer,  and  then  the  leflbr  could  not  be  heir  tQ 

-  Wr  ^  a  purchafer,  becaufe  his  anceilor    was  never  feifed^ 

'  I  RmO,  Jhr.  627.  fl  9. 

Jtau  therefore  took  by  defcent  as  heir  of  the  part  of  the  mo« 
ihcr,  and  the  IcfTor  being  only  heir  of  the  part  of  the  father  can 
^Te  no  title,  fiiice  the  lands  remain  defcendible  to  the  heir  i^ 
fgrU  matima* 

Qlief  Juflice.  The  devife  without  a  furrender  will  not  pafs 
tbe  eftate  to  the  defendant,  but  his  pofleffion  will  be  a  good 
title  againft  the  lefFpr  of  the  plaintiff,  if  Jam  Day  took  as  heir 
"*  "hj  defcent :  and  that  fhe  was  in  as  fuch  is  plain,  becaufe  the 
furrender  to  her  never  took  cffeA  for  want  of  her  admittance, 
^d  fb  fhe  had  no  good  title  as  ^  purchafer^  but  her  title  by  de- 
|cent  was  compleat.  She  had  her  eIe(£tion  of  two  rights,  one 
yefled  immediately,  and  the  other  not  before  eleAion,  fhe  died 
bl^prp  el^^lipn,  and  therefore  t))at  which  veiled  mufl  take  effed : 

and 
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and  then  the  courfe  of  defcent  was  not  altered,  and  the  heir  of 
•  the  pai*t  of  the  father  can  have-  no  title.     jidjour%atur,    Aai 

this  term, 

DcTifc  of  a  Pratt  Chief  Juftice  delivered  the  refolution  of  Ac  court, 

copyhold  to  the  The  cafe  in  (hort  is  this.  It  was  the  eftate  of  Hugh  Hunt^ 
ht'is'int^'dc"!*  who  married  Jane  Triggs^ttnd  by  furrendcr  and  will  dcvifedit 
fccnt.  to  Jane  and  her  heirs,     jfane  furrendered   it  to  the  ufe  of  her 

will,  and  devlfed  it  to  her  daughter  'Jane  Dof^  who  before  ad- 
mittance devifed  it  to  the  defendant,  and  died  without  any  fur- 
render  or  admittance. 

As  to  the  defendant  there  is  no  title  in  him  for  want  of  aa 
admittance  of  Jane  Day^  and  alfo  for  want  of  a  furrender  to  i 
the  ufe  of  her  will ;  and  therefore  the  matter  refts  upon  what 
title  the  leflbr  of  the  plaintiff  can  make,  and  if  he  makes  aone 
the  defendant  muft  have  judgment. 

And  (he  title  which  the  leflbr  makes  is  this  :  fa^s  he,  I  am 
the  coufin  and  heir  of  Jane  Day^  /.  e.  I  am  the  grandfon  and 
heir  of  Thomas  Triggs^  the  elder  brother  of  John  Triggs^  who 
was  her  father,  alia  this  being  a  void  devife  to  the  defendant,! 
am  intitled  to  the  eilatc  as  heir  at  law. 

And  it  is  true,  and  is  fo  ftated  in  the  cafe,  that  the  lefir 
i^  heir  at  law  to  Jane  Day^  that  is  on  the  part  of  the  fiither; 
but  the  objection  is,  that  thcfe  lands  are  defccndible  to  the  heir 
tx  parte  materna  j  and  if  they  be,  then  the  leflbr  has  no 'title. 

And  in  order  to  fee  what  heir  thefe  lands  are  to  go  to,  it  i» 
to  be  confidered  under  what  title  Jane  Day  took  the  eftate, 
whether  {he  was  in  by  purchafe  or  by  defcent :  if  £he  was  iqby 
purchafe,  then  the  leflbr  muft  take  them  as  heir  to  her  ;  but  if 
Ihc  took  by  defcent,  he  has  no  title,  becaufe  he  cannot  maicc 
himfelf  of  the  blood  of  the  firft  purchafer  Jane  TriggSy  who  was 
afterwards  married  to  Hunt,  i  Ififl.  12.  ^.  is  exprefs,  that  he 
muft  be  of  the  blood  of  the  firft  purchafer. 

• 

And  we  arc  all  of  opinion  that  Jane  Day  took  by  defcent^ 
and  confequently  the  lands  remain  defqendiblc  to  the  heir  e:^ 
faj'tc  materna, 

Jane  Day  was  heir  at  law  to  her  mother,  who  furrendered 
the  eftate  to  the  ufe  of  her  will,  and  devifed  it  to  her  daughter 
in  f^c  ;  that  is,  (he  gave  her  fuch  an  eftate  as  tvould  have  de- 
(cended  to  her  without  the  will. 

Conflder 
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Confider  it  firft  upon  the  furrender ;  that  we  all  know  was  on« 
an  inftrument  by  wjiich  the  lord  took  nothing,  and  the  eftate 
»twithftanding  remained  in  the  furrenderor  :  this  is  plain  from 
•if,  EUx.  441.  where  the  tenant  made  a  fccond  furrender,  and 
was  adjudged  for  the  fecond  furrenderee,  upon  the  bare  fur- 
nder;  therefore  nothing  pafTes,  and  the  lands  will  defcend 
^twithAanding. 

The  next  thing  to  be  confidei^ed  is  the  will,  ^id  operattir 
r  that,  to  prevent  the  courfe  of  defcent.  And  we  hold  that  to 
:  of  no  force  in  this  cafe.  A  devife  to  the  heir  is  void,  i  RolU 
W.  626.  becaufe  be  has  a  better  ^nd  more  worthy  title  by  dc- 
ent.  This  rule  holds  as  well  in  the  cafe  of  copyholds  as  free- 
rids.  Indeed  where  the  will  devifes  the  eftate  in  a  different 
amier  from  what  it  would  have  defcended  in,  it  will  be  good  ; 
is  is  fo  notorious,  that  inftahces  will  be  needlefs. 

If  Jane  Day  was  to  claim  By'the  will,  that  title  was  never 
Mnpieat  for  want  of  an  admittance.  That  plainly  ihews  her 
ledion  t«  be  in  of  her  more  worthy  title  by  defcent.  That 
ras  a  compleat  and  a  perfed  title,  but  the  bdier  was-nbt.  And 
)r  this  the  cafe  of  Abbot  v.  Burton  is  ftrong  in  point,,  where  a  Sz\k.  590. 
tin  feifed  in  fee  of  lands  wMch  defcended  to  him  of  die  part  of  u  Mod.  jgi, 
M  mother,  levi^  a  fine  to  feveral  ufes,  with  a  remainder  to  his 
mi  right  heirs ;  and  it  was  refolved,'  tfiat  this  remainder  was 
le  ancient  ufe,  and  the  heir  ex  parte  materna  fliould  have  it. 
lie  cafe  of  a  feoffoient  is  certainly  as  ftrong  as  a  fi^rrender  to 
ie  life  of  the  will. 

The  daughter  therefore  taking  by  defcent,  and  the  mother 
sing  the  firft  purchafer ;  the  lefTor,  if  he  claims  any  thing, 
i^ft  make  himfelf  heir  to  the  mother,  which  he  is  not,  a^4 
oofequently.the  defendant  muft  have  judgment. 


Hilary 
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Sir  John  Pratt,  Knf.  Lord  CbiefJuJHci. 

Sir  Littleton  Powys,  Knt.         1 

Sir  Robert  Eyre,  Knt.  \jHfiicis. 

Sir  John  Fortefcue  Aland,  Knt.  J 

Sir  Robert  Raymond,  Knt.  Attorney  GenenL 
Sir  Philip  Yorkc,  Knt.  Solicitor  General. 


!».  Whether  in 
i?.  Jt.  the  conti- 
nuances may  be 
entered  de  dU  in 
d'um^  or  only 
from  term  to 
icrm? 


Martin  ver/us  Wyvill. 

IN  Trinity  term  laft  the  plaintifF delivered  a  declaratioaifoi 
a  ftockjobbing  contniA,  widi  an  imparlance  to  ACcbaebm 
term,  and  then  upon  a  d<5murrer  to  the  replication  the  book 
is  made  up,  and  after  the  firft  of  November  it  was  made  a  mo- 
liumy  and  the  plaintifF  had  judgment  n^  before  the  end  of  the 
term  ;  and  the  day  before  the  end  of  the  term  that  rule  is  dit 
charged,  and  an  uiterius  concilium  to  this  term ;  at  the  firft  re- 
turn of  which  the  defendant  comes  in  and  pleads  as  puis  darrein 
continuance^  that  the  contraft  is  not  regiftered  according  to  the 
aft  of  Parliament :  whereupon  the  plaintifF  makes  a  fpecial  en- 
try of  the  continuances  from  the  firft  day  of  Michaelmas  term  to 
that  day  when  it  ftood  in  the  paner,  and  fo  on  to  the  IzSt  irfd 
laft  term,  and  then  again  to  the  firft  day  of  this  term.     And  oow 
Jt^earg  moved  to  fet  afide  the  plea,  becaufe  not  pleaded  after  tbe 
laft  continuance,  the  time  for  regiftering  expiring  the  firfl  of 
November^  after  which  there  are  two  continuances  upon  tk 
roll  before  the  plea  comes  in,  whereas  all  pleas  ^«/i  darrein  c»' 

thmana 
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ititmnce  fhould  be  pleaded  before  the  next  continuance  after  the 
wBt  happens ;  and  as  to  die  fpecial  entry  here  made,  he  faid 
bat  indeed  the  common  pradice  is  only  to  enter  continuances 
om  term  to  term,  becaufe  that  being  fufficient  to  prevent  a 
ifcontinuance,  the  attomies  for  their  own  eafe  never  enter 
ly  more;  but  yqt  in  fad  the  party  has  a  right  to  enter  all 
ic  continuances,  the  proceedings  here  being  d^  die  in  dum*, 
cfidet  the  plea  is  Adfe  in  hSt,  and  that  is  another  reafon  to 
rt  afide  a  dilatory  ;  the  words  of  the  aA  are,  ^^  That  fuch  me* 
mortal  Ihall  be  figned  by  the  party,''  and  it  is  upon  that  they 
Toond  tfaemfelves,  for  the  contra^  is  regiftered,  and  in  this 
sanner,  ^  This  contrad  was  made  for  the  benefit  of  me  fVil^ 
*  Ham  A^rttHj  and  has  not  been  compounded  \*  which  be«» 
Qg  all  the  plaintifPs  hand  writing,  that  is  a  figning,  though 
be  name  is  not  at  the  bottom.  Like  the  cafe  of  a  will,-  which  A  will  wriuni 
he  teflator  writes  himfelf,  and  begins  I  J.  B.  iffc.  and  does  not  h[j3Sf*l^ 
iibfcribe  ity  yst  that  has  been  adjudged  to  be  a  figning.  figniog,  ^ 
iLfv^  i« 

As  to  the  point  of  the  continuances  the  court  did  not  deter^ 
■ine  that  matter :  the  C,  J.  and  Forte/cue  J.  inclined  that  as  the 
1^  would  warrant  it,  every  a£l  of  the  court  might  be  enter-> 
xt,  and  then  the  plea  mufl  be  fet  afide,  as  not  coming  in  time } 
>ut  Eyre].   {abfenU  Pnvys  J.)  thought  this  uncommon  entry, 
rhich    was  to  deprive    the   defendant  of  a  benefit,   which 
I  the  common  courfe  of  pradice  he  would  be  intitled  to^ 
Ught  not  to  be  allowed ;  however  they  did  not  determine  this  Where  «  piei 
oint,  being  all  of  opinion,  that  for  the  fecond  reafon  the  plea  P!*'"  <'"'';«»'»  <^*»- 
loiild  be  fet  afide  as  falfe,  faying  it  was  confhunt  experience  inTthTcourt'wiu 
t  the  affixes,  to  put  the  party  to  verify  fuch  a  plea,  before  it  is  immediately  re- 
Sowed,  and  if  the  party  does  not  give  fome  evidence  of  the  J'^'^^'^t^J*' 
nth  of  it,  the  Judge  will  rejed  it  and  go  on  with  the  caufe.  truth  of  it. 
hiid  at  another  day  Eyre  J.  cited  Mo.  871.  that  a  plea^x  dar^  v\it  Hob.  St. 
nn  e§ntimuance  could  not  be  pleaded  after   a  demurrer.     The  ^•^o'^' 
thers  gave  no  opinion  as  to  this,  but  fet  it  afide  upon  the  point 
fits  being  falfe  in  h&y  without  meddling  farther  with  the 
Mitinuances. 


Colborne  verfus  Stockdale.  9  Ann.  c  14. 

DEBT   upon    a   bond   conditioned  for   the  payment  of  The repUcatiofi 
1550/.     The  defendant  upon  oyer  pleads  in  bar,   that  ^,^*^j"'.  *^*^^ 
art  of  the  fum  mentioned  in  the  condition,  yc/Z/V^/  1500  A  was  terial  part  of  tht 
ton  by  gaming,  contrary  to  the  ftatute,  per  quodiht  bond  be-  plea  pared  of  thci 
ame  void,     l^he  plaintiff  replies,  that  the  bond  was  given  for  *^^^  ^^ 
ijuft  debt,  and  traverfes  that  the  1500/.  was  won  by  gaming, 
^wtra  formam  Jiatnti  modo  etforma^  as  the  defendant  has  pleaded, 
f  he  (lefendajit  demurs,  and 

'  Strange 
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Strange  pro  def.  argued^  that  the  replication  was  ill,^  becaiifii 
it  makes  the  fum  parcel  of  the  iffiie,  and  obliges  the  defend- 
ant to  prove,  that  the  whole  Aim  of  1500/.  was  won  by  gam- 
ing ;  whereas  the  ftatute  avoids  the  bond,  if  any  part  of  die  ' 
confideration  became  due  on  that  account  ^  and  he  urged  die 
common  cafe  of  a  plea  of  payment  iefore  the  day,  where  if  i(* 
fue  is  joined,  and  a  verdi£t  pro  quer\  there  (ball  be  a  repIeadcTi  ^ 
becaufe  it  leaves  it  open  to  a  poffibility,  that  there  might  be  i 
payment  at  the  day,  and  then  the  plaintiff  could  have  no  duife 
of  a^on :  fo  in^  this  cafe  the  finding  that  the  whole  fum  of 
1 500  A  was  not  won  by  gaming  will  not  toll  the  prefumption  9S 
to  a  lefs  fum.  Befides  the  fum  is  put  in  only  for  form,  aoi 
therefore  within  the  reafon  of  the  .caie  of  Stallard  v.  Timsj  tbe 
replication  will  be  ill,  for  making  it  the  fubfbmce  of  die  iffiie. 

Wiearg  contra  infifled,  that  the  reph'cation  foUfping  the  vords 
of  the  plea,  would  be  well  enough ;  and  cited  t)y.  365*  p^  i*  I 
for  that  purpofe.  Sedper  curianiy  There  is  no  colour  to  main- 
tain the  replication  :  the  material  part  of  the  plea  is,  that  part 
of  the  money  for  which  the  bond  was  given  was  won  by  gam^ 
ing  and  thtjcilicety/o  much^  is  only  matter  of  form,  of  whick 
no  notice  fhould  be  taken  in  the  replication. 

ff^eargy  then  admitting  the  replication  to  be  illy  fo  is  dxir 
plea,  and  then  the  declaration  muft  fbrnd^  and  tbe  plaintiff  havt 
judgment. 

For  this,  my  exceptions  are,  i.  TTiat  the  words  of  the  fta- 
tute are  not  purfued :  the  ftatute  fays,  the  bond  (ball  be  voU 
where  it  is  given  for  money  won  by  gaming,  whereas  the  plea 
is,  that  the  money  for  which  the  bond  was  given  was  won  by 
gaming,  and  though  in  fad  that  may  be  the  fame,  yet  the  very 
words  of  the  ftatute  fhould  be  purfued.  Sed  per  curiam^  it 
amounts  to  the  fame  thing,  and  is  good  to  a  common  intent 

2.  The  ftatute  only  avoids  bonds  given  after  the  firft  oS  Mof 
1711,  and  therefore  the  defendant  fhould  fhew  this  to  be  fo*, 
and  the  time  in  the  declaration  [yi  oi September  1720.)  will 
not  be  fuiHcient,  becaufe  the  bond  may  be  given  at  a  difierent 
time  from  what  it  bears  date. 

That  which  ap-  Strange^  The  time  is  not  mentioned  as  the  date  of  the  bond* 
F«^}"^*  but  that  fuch  a  day  the  defendant  concejjh  fe  tenerij  which 
raSon  n^*noV  folates  to  the  execution  of  it ;  and  therefore  it  appearing  upon 
be  averred  ui  the  the  whole  rccoid  to  be  fince  the  ftatute,  it  is  the  fame  as  if  it 
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Ibecn  in  the  words  of  the  plea.  Et  per  curiam.  The  anfweft 
right,  and  there  is  nothing  in  that  objedion. 

3,  The  main  objeftion  he  infilled  on  was,  that  it  is  not  where  the  dc- 
iwn  at  what  play  or  game  the  money  was  loft,  and  that  ought  |f  ""**?'  Pj|^*^* 
appear  to  the  court,  that  they  may  judge,  whether  it  was ^^s  given  for 
:h  gaming  as  is  contrary  to  the  ftatute :  fomc  people  call  money  won  by 
ckjobbing  gaming,  and  yet  if  it  had  appeared  to  the  court,  f^'j;;;"^^;^"^^^ 
t  there  was  no  more  in  the  cafe,  they  would  not  have  de-  they  pUycd  au 
niAcd  it  to  be  a  gaming  within  this  a6t  of  Parliament. 

tt  may  be  faid  that  concluding  contra  firmamfiaiuti  is  an  aver- 
nt  that  it  was  at  fuch  a  game  as  is  contrary  to  the  ftatute, 
I  then  what  game,  is  not  material,  but  the  cafe  in  Dy.  363. 
\  full  anfwer  to  that,  for  contra  fimwm  ftatuti  being  only  the 
ircnce  of  the  party,  muft  be  fupported  by  premiflcs,  or  it 
ids  for  nothi^. 

)trm!gt  contra,  I  fhall  endeavour  to  anfwer  this,  by  ftiewing. 
That  k  is  not  necefiary  to  mention  the  game,  and  2.  That 
:  be,  the  words  of  the  plea  are  fufficicnt. 

.  As  to  the  firft,  there  might  be  fome  colour  for  the  ob- 
ion,  if  the  ftatute  had  only  made  it  penal  to  play  at  fome 
ttcular  games,  but  here  are  added  the  general  words,  other 
\e  #r  ganus ;  i#  that  it  can  anfwer  no  purpofe  whatfocver  to 
ticularize  the  game,  bec^ufe  the  bond  may  be  void,  and  yet 
money  not  be  loft*'at  any  one  of  the  games  enumerated  in 
ftatute.  The  facfl  of  gaming  is  all  that  need  be  alleged, 
mode  and  manner  of  it  is  only  matter  of  evidence,  of  wiiich 
Jury  are  judges  ;  and  fo  it  was  faid  in  the  cafe  of  Grocnvek  ' 
lurweily  Trin.  12  /^.  3.  B.  R»  where,  in  trcfpafs,  the  college 
ihyftfcians  juijified  under  a  convidion  pro  nic.la  praxi  in  ad- 
littring  unwholfome  pills  and  drugs,  whereby  a  woman 
I;  and  it  was  held  by  the  court,  that  if  tiic  matter  of  the 
viftion  was  traverfable,  even  then  the  faft  was  fufRciciitly 
ged,  without  fctting  out  what  the  drugs  were,  becaufe  that 
matter  of  evidence, 

t  is  likewife  confiderable,  whether  obliging  the  defertdant  to 
ition  the  game,  may  not  be  a  hardftiip  ;  for  thoufjh  he  may 
iblc  to  prove  in  general,  that  he  loft  fo  much  money  at  un- 
fiil  games,  it  may  be  impoilible  for  him  to  diftinguifli  how 
ch  was  loft  at  hazard,  and  how  much  at  picquct. 

I.  Admitting  it  neccflary  to  be  particular,  the  pica  is  fuf- 
cnt;  for  if  the  ftatute  avoids  the  bond  where  it  is  given  for 
ncy  loft  at  gaming,  then  the  words  of  the  plea,  that  the 

bond 
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bond  was  given  for  money  won  by  ganung  contrary  to  die 
ftatute,  are  an  averment  that  it  was  fuch  gaming  as  is  contnrj 
to  the  ftacute.  1  Sid»  337.  the  plaintiff  maintained  his  aiEHon 
on  a  promiie  made  by  the  defendamt  ut  adminiftratory  and  that 
was  held  an  averment  of  his  being  fo. 

Befides,  this  general  way  of  pleading,  that  the  money  wu 
loft  by  gaming  contra Jormam  ftatuti  is  agreeable  to  the  entries 
wher«  oiFenfes  againft  a&  of  Parliament  are  alleged.  G».  Ea% 
46.  a*  Raft.  MainUrumce. 

C.  J.  I  think  the  game  ought  to  be  mentioned  in  the  plOf 
for  it  4s  matter  of  law,  and  not  barely  evidence;  and  the  bjiag 
in  general  that  it  was  antra  formamjlatuti  will  not  be  fufficient. 
Et  per  Eyre  J.  It  is  like  the  cafe  of  an  ufurious  or  fimoniaql 
contrad,  where  the  agreement  itfelf  muft  be  (hewn ;  audio  it 
is  like  wife  upon  the  ftatute  of  Edw.  6*  aMninft  the  fale  of 
offices,  where  the  particulars  of  the  contradVuft  be  cxfnSkL 
Etfirferte/cue  ].  In  Luiw.  180.  QifiiSj.  the  game  ismeiw 
tioned.    T  he  plaintiff  had  judgmcpfit. 


i 


Cary  verfus  Jenkings, 


» 


Doobte  plea.      T  N  debt  for  rent  Strange  moved  for  leave  to  {dead  a  tender 
X  smd  evi£tion,  which  was  granted.  ^ 

•      ♦ 

Dominus  Rex  verfus  Filer. 

5  Ann.  c  14.   y^Onviftion  on  ^Jnn.  c,  14.  for  keeping  a  lurcher  to  de« 

Iwrcher  good.  V  ^  i 

Mr.  Eyre  excepted,  that  it  is  not  (hewn  he  made  ufe  of  dii'| 
dog  to  deftroy  game ;  and  it  may  be  he  only  kept  it  for  a  g^ 
tieman  who  was  qualified^  it  being  conunon  to  put  out  ifnf 
in  that  marmer. 

Sed  per  curiam^  The  ftatute  5  Jnn.  c.  14.  is  in  the  di$- 
jundlivo  Jteep  or  ufe^  fo  that  the  bare  keeping  a  lurcher  is  an  of- 
fenfe,  and  fo  it  was  determined  in  the  cafe  of  the  King  againft 
Kingy  PaL  3  Geo.  B.  R.  which  was  a  conviction  for  keeping  t 
gun,  and  it  was  not  doubted  by  the  court,  whether  the  keepng 
was  not  enough  to  be  (hewn,  but  the  only  queftion  they  mads 
was,  whether  a  gun  ^^Its  fuch  an  engine  as  is  within  that  ftatute; 
and  in  that  cafe  a  difference  was  taken  as  to  keeping  a  do( 
which  could  only  be  to  deftroy  the  game,  and  the  keeping  a 
gun,  which  a  man  might  do  for  the  defence  of  bis  houfe^ 
The  conviction  was  confirmed. 

Dominia 
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Dotninus  Rex  vcrfus  Gibbs. 
ii£hnent  againft'  the  defendant  for  felling  diverfas  quantltates  indiaMcnt  for 


'.r-jifiae  luputatae  (Anglice  beer)  diverjis  fidcP  jfubSt*  Domini  ^"^^^'"8  ';^^«^" 
to  the  jury  unknown,  in  unlawful  mcafurcs;  and  on  de-  JwU too ^enc- 

cfy  ral. 

cited  in  An* 

rztf^rrilff  excepted,  that  it  is  not  fald  to  whom  the  beer  was  scir/caf/'263 
and  Sti.  1 86*  an  indi(5hncnt  quafhed  for  that  exception, 
ife  the  defendant,  if  he  fhould  be  conviclcd,  can  never 
,  it  in  bar  to  a  new  indidlment.  Sed  per  curiamy  It  is  well 
jh,  the  informer  may  not  know  the  name  of  the  perfon  to 
a  it  was  fold ;  it  is  an  offenfe,  let  it  be  fold  to  whom  it 
d:  indiAment  for  the  murder  of  a  perfon  unknown  is 
• 

cond  exception.  That  diverfas  quantitates  is  too  general,  and 

court  cannot  form  a  judgment  in  what  degree  to  punifh 

Cro.  Car.  380.     2  Roil.  Abr.  86.  pi.  \^.  %l.  pi.  15,  16, 

Et  per  curianiy    For  this  fault  the  indiftmcnt  muft  be 

led. 

Adams  verfm  Vcrells.  7  G.  i.  Scfl*.  2. 


C.  I. 


N  a  motion  for  common  bail,  it  appeared  to  be  a  borrow-  Borro^/mg  of 
ingof  ftock,  and  a  promife  to  transfer  the  fame  quantity  <iock  not  wUhin 
future  day.     Et  per  curiam^  There  muft  be  bail,  for  this  '^^^ "  FcnJ»'»« 
lending,  and  therefore  not  within  the  atly  which  fpeaks 
of  contraSs  for  the  fale  or  purchafe  of  ftock. 


Dominus  Rex  verfui  Sparling.  ^  w.  3.  t.  u. 

OnviSion  for  profane  curfing  and  fwearing  fets  fortli,  that  inaconviftion 
one  mmam  Collier  came  before  the  juftice,  and  gave  in-  ^^^  f*^=»'^»;'g  ^^-^ 

t  .-#•  o         M  r     1/  'A-        r    n      *-^  curfing,  the 

ation,  that  one  fames  bpaning  or  the  parnn  ot  bt.  fames  oaths  and  curfcs 

enweBj  leather  dreffer,  did  within  ten  days  laft  paft  pro-  muiUcfetonr. 

y  fwear  54  oaths,  and  profanely  curfe  160  curfe?,  contra  ^^^u     ^^*  ^' 

fmjiatuti'y  and  the  wititefs  being  fworn  did  depofe,  the  de-  8  Mod.  eg. 

int  fwore  54.  oaths  and  160  curfes,  and  the  defendant  be-  ^^^'^*f*  ^^j. 

ummoned  and  heard,  the  juftice  adjudged  him  to  be  guilty  see  zL.  Raym. 

lepremiiTcs,  and  to  forfeit  21A  8i.  136^*  s.  P. 


srjeant  Darnell  moved  to  quafli  the  conviftion,  bccaufc  the  Miifi  ftcw  the 

dty  is  at  the  rate  of  2  s.  per  oath,  whereas  the  ftatutc  6  ^^  7  ^^"'^^l^?  V'  * 

*  ,  ,  ,^^  11  in--'  i'!^  >r.tit  aJ- 

3.  f.  1 1.  lays  the  penalty  at  i  s,  only  v/hcre  the  oiicncivi  is  .1    ;  ^  .  ts.  ^ . .,/, 

OL.I,  '  Kk  f;;rvaht,  i>  ""  i  •- 
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fervant,  labourer,  common  foldier,  or  feamany  and  dierefbre  !t 
fiiould  be  (hewn  that  the  defendant  is  not  fuch  a  pcrfon. 

Baines  contra.  It  appears  by  his  addition  that  he  is  a  leather* 
drefler.  Bed  per  curiam :  That  is  not  enou^,  he  may  be  fo,  anil 
yet  he  may  like  wife  be  a  foldier  or  feaman :  in  convi(3ions  br 
deilroyine  the  game,  it  muft  be  (hewn,  that  the  defendant  is 
not  qualified,  beoaufe  otherwife  the  juftices  have  no  jurifdidion, 
So  here  to  give  the  juftice  a  power  to  adjudge  the  forfeiture  at 
the  rate  of  2s.  it  muft  appear,  that  the  defendant  is  not  fiichi 
pe^fon  upon  whom  a  lefs  penalty  is  infli^ed  by  the  ftatu^e. 

* 

See  Say.  Rep,         And  the  court  held  the  conviction  naught  for  another  cx- 
SQ4«  ^  -  ception,  that  the  oaths  and  curfe^  were  not  fet  forth ;  for  wM 

urn  s  jufU  jg  ^  profane  oath  or  curfe  is  a  matter  of  law,  and  ought  not 
to  be  left  to  the  judgment  of  the  witncfs :  he  may  think  falfe 
evidence  is  fo:  fuppofe  it  was  for  feditious  or  blafphcmott 
'words,  muft  not  the  wi>rds  themfclves  be  fq^out,  be  thcycrcr 
fo  bad,  that  the  court  may  judge  whether  they  arc  feditious  or 
^lafphemous?  the  witnefs  here  takes  upon  himfelf  to  fwcarib 
law,  and  it  is  a  matter  of  great  difpute  amongft  the  kanK^ 
what  are  oaths,  and  what  curfes  :  the  cafe  of  Colb^me  v.  Sttdr 
daU  is  frefti  in  every  body's  memory,  where  we  held  the  ptf? 
ticuiar  game  ought  to  be  fet  out,  becaufe  what  is  gaming  is  4 
matter  of  law.    jinte^  493.     The  convi^ion  was  quaihcd. 


I>prd  Bernard  verfus  Saul.  ' 

cr.n.n.jrun,pp  O.N  a  motion  for  leave  to  plead  double,  the  court  i^^ 
tnufurious  con-  V^  that  on  non  afutnpfet  the  defendant  might  give  m  encW? 
trta  may  i>e  ^^  ufurious  contraa,  becaufe  that  makes  it  a  void  promife; 
de^e .'''  *^"  but  in  the  cafe  of  a  fpecialty,  it  muft  be  pleaded.  And  on  the 
Jortefc.  iCcp.  ^rial  the  defendant  was  admitted  to  that  evidence  upon  the  pt . 
^^^^  ?ieral  iflue,  and  the  plaintiff  was  nonfuit. 

Dpminus  Rex  verfus  Bickcrton. 

If  t  libel  fee  true  /^  N  a  motion  for  an  information  for  a  libel  in  adtertifi?! 
it  will  be  an  in-  \J  that  one  Madox  an  apothecary  had  perfonatcd  Dr. Orw% 
S"T  to  kW  phyfician,  and  wrote  and  took  his  fee  (which  the  apothccarjdj 
th'e  fame  to «  jiot  pretend  to  deny)  the  Chief  Juftice  declared,  that  ^wj^ 
grand  jury.  ^^^^y^  ^g^Q  juftification  for  a  libelj  as  it  \s  for  defamatory  w«*| 
^Ixv.mlrret,  jtx  It  wiU  be  fufficicnt  caufc  to  prevent  the  interpofition  of  tb? 

en    information  .   ,  ^      .     i-  r  »       av     *-» 

(•f  a  ^ibc^  vpon  the  cornfloors  at  Btar-key  denied  for  die  umc  rcafon.     3  Bac.  Abr.  475. 
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court  in  this  extraordinary  manner,  and  induce  them  to  leave 
it  to  the  ordinary  courfc  cf  juflice  before  a  grand  jury. 
Whereupon  the  rule  fcr  in  information  was  difchagcd. 


Jewell  verfus  Hill. 

IN  the  borough  court  after  notice  of  trial  the  parties  agreed  judge  of  an  In- 
to refer  the   caufe,  and  during  the  reference  ihe  plaintiff,  J;<^* »<^r €•*««  may 
v/ithout  new  notice,  went  on  to  trial  and  had  a  verdict:  which  ^ji^^foyi^rc^J. 
the  judge  afterwards  fct  afide.     And  upon  mo  ion  againft  himUrity. 
•c  court  declared,  that  the  judge  of  an  inferior  court  might  '**•  V'  ^'^"^^^f^ 
let  aiidefuch  a  verdidt,  upon  the  foot  of  irregulaniy. 

Dominus  Rex  verfus  Reafon  and  Tranter. 

TH  E  defendants  being  indidled  by  the  grand  jury  that  at-  ManOa  ighter, 
,    tends  the  court  of  B,  R.  for  the  murder  of  Mr.  Lutterell^V''^^  ^^ 
Mnr  brought  up  to  the  bar   and  arraigned,  and  pleaded  Not  but  fee  and  note 

Ctf  *f  and  upon  their  requeft  were  remanded  to  Newgate^  in-  Farter's  Rep.icc. 
d  6f  being  turned  over  to  the  marlhal.  P'  *^** 

Upon  the  trial  (which  was  at  bar)  we  who  were  counfcl  for 
the  King  offered  to  give  in  evidence  fever al  declarations  made 
by  the  deccafed  on  his  death-bed,  whereby  he  charged  the 
defendants  with  barbaroully  murdering  him,  and  without 
4Hich  hefitation  the  court  kt  ils  into  that  evidence.     Wherc- 

Em  we  called  a  clergyman  who  attended  him,  and  he  fwore 
t  being  defired  by  fome  friends  of  the  defendants   to  prefs 
Mr.  Lutterell  to  declare  what  provocation   he  had  given   the 
defendants  to  ufe  him  in  that  manner  ;  he  declared  upon   his 
fidvation^  that  as  he  was  a  dying  man  he  gave  them  no  pro- 
focation^   but   they  barbaroudy  murdered  him  :  that  in  the 
afternoon  of  the  fame  day,  two  juftices  of  the  peace  being  pre- 
fent,  and  having  given  him  his  oath,   he  made  another  and 
more  particular  declaration  to  that  purpofe,  which  the  witnefs 
at*  the  defire  of  the  juftices  took  down  in  writing,  but   Mr,. 
Lutterell  not  being  able  to  write,  it  was   not  figned  by  him, 
md  therefore  we  did  not  deliver  it  in.     And  the  fame  witnefs 
iproved,  that  upon  his  adminiftring  the  facrament  to  him,  h^ 
txhorted  him  in   the  moil  proper  manner  to  deal  ingenuouHy, 
and  declare  once  more,    whether  there  was   no  provocation 
given  by  him,  and  whether  he  would  ftand  by  the  account  he 
kad  before  given  ;  upon  which  the  deceafed  anfwered,  that  as 
he  hoped  to   be  judged  at  the  laft  day,  it  was  every  fyllabie 
true,  and  foon  after  expired. 

K  k  2  When 
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When  this  gentleman  had  finiflied  his  evidence,  the  court 
called  upon  us  to  produce  the  paper  that  had  been  written  from 
the  mouth  of  the  deceafed,  fayins  diat  was  better  evidence  than 
.the  memory  of  the  witnefs  ;  whereupon  we   acquainted  the 
court,  that  we  had  not  the  original,  it  being  in  the  cuftodj  of 
one  of  the  juftices,  whom  going  to  fubpcena  we  found  he  was 
in  ff^ales  \  but  the  clergyman  faid  he  had  a  copy  of  it,  which 
he  took  for  his  own  fatis£[u3ion,  before  he  delivered  in  the  ori- 
ginal to  the  coroner,  and  he  offered  to  fwear  this  tp  be  a  true 
copy. 

Whereupon  a  debate  arofe,  whether  this  copy  was  evidenci 
or  not :  we  who  were  for  the  King  infifting,  that  the  firft 
paper  being  only  the  writing  of  the  witnefs,  not  figned  by  die 
examinant,  this  which  he  now  produced,  was  as  much  an 
original  as  that.  But  the  court  refiifed  to  let  it  be  read,  unleis 
we  could  {hew  the  original  was  loft,  whereas  it  appeared  we 
might  have  had  it  to  produce,  if  we  had  fent  after  it  in  time* 

It  was  then  objedled  by  the  Chief  Juftice,  that  fince  die  writ- 
ten evidence  was  not  produced,  the  whole  evidence  of  die  de« 
ceafed's  declarations  ought  to  be  reje&ed,  for  the  firft,  fecood 
and  third  being  all  to  the  fame  efied,  are  but  one  fad,  of 
which  the  beft  evidence  was  not  produced ;  and  therefbit  he 
was  of  opinion,  that  we  could  not  be  let  in  to  give  any  account 
of  the  firft  and  third  conference. 

But  the  other  judges  were  of  opinion  we  might,  faying  diey 
were  three  diftindit  i;i<^  and  there  was  no  reafon  to  exclude 
the  evidence  as  to  the  firft  and  third  declaration,  merely  becauft 
we  were  difablcd  to  give  an  account  of  the  fecond. 

Thereupon  the  witnefs  was  directed  to  repeat  his  evidence^ 
laying  the  examination  before  the  juftices  out  of  the  ak% 
which  he  did  accordingly. 

And  upon  the  whole  evidence  the  fd&  (upon  idiich  the  quef-< 
tion  of  law  arofe)  was  this  ; 

The  defendants  were  officers  of  the  fherifF  of  Mlddlifgx^  and 
bad  a  warrant  to  arreft  Mr.  Lutterell  for  lo/.  they  arrefted 
him  coming  out  of  his  lodgings,  whereupon  be  defired 
them  to  go  back  with  him  to  his  lodgings,  and  he  would 
pay  the  money.  They  complied  with  this,  and  Reafon  went 
up  with  him  mto  the  dining-room,  having  fent  TranUr  to 
the  attorney's  for  a  bill  of  the  charges.  Whilft  Reafon  and  the 
deccafcd  continued  together,  fome  words  pafTcd  between  Aea 

ia 
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In  relation  to  civility-money,  which  Mr.  Lutterell  refufed  to 
give,  and  thereupon  went  up  another  pair  of  ftairs  to  order 
his  lady  to  tell  out  the  money,  and  then  returned  to  Reafon 
widi  two  piftols  in  his  breaft,  which  upon  the  importunity  of 
tlie  maid  he  laid  down  upon  the  table,  and  retired  to  the  fire 
wiiich  was  at  die  other  end  of  the  room,  declaring  he  did  not 
defign  to  hurt  the  defendants,  but  he  would  not  be  ill  ufed. 

By  this  time  Tranter  returned  from  the  attorney's  with  the 
biQ,  and  being  let  in  by  the  boy  went  dire£Uy  up  ftairs  to  his 
partner,  being  followed  by  die  boy,  who  fwore,  diat  as  he 
was  upon  the  ftairs  (Tranter  being  that  minute  gone  into  the 
dinmg-roomj  he  heard  a  blow  given  but  could  not  tell  by 
whom,  and  thereupon  haftening  into  the  room  he  found  Tran-- 
Hrrhad  run  the  deceafed  up  againft  the  clofet  door,  and  Reafon 
with  his  fword  ftabbing  him.  Mr.  Lutterell  foon  funk  down 
Qpon  the  ground,  and  begged  for  mercy ;  but  Reafon  ftand- 
ing  over  him  continued  to  ftab  him,  till  he  had  wounded  him 
in  nine  places. 

By  this  time  the  maid  came  in,  and  feeing  her  mafter  in 
Alt  pofture,  (he  and  the  boy  run  out  for  help,  and  immedi^ 
mAj  heard  one  of  die  piftols  go  off,  and  prcfendy  after  the 
bcond,  which  a  woman  looking  out  at  window  on  the  other 
fide  the  way  proved  to  be  fired  by  Reafon  ^  and  feveral  people 
tipon  die  alarm  of  the  maid  coming  into  the  room  found  Mr. 
iadtereU  upon  the  ground  where  the  maid  left  him,  without 
■njr  fword  or  piftol  near  him. 

Upon  the  defendant's  evidence  it  appeared,  that  Mr.  Lutterell 
M  a  walking-cane  in  his  hand,  and  that  Tranter  had  a  fcratch 
Ji  bis  forehead,  which  might  be  probably  a  blow  with  the  cane, 
md  the  blow  heard  by  the  boy  upon  Tranter^ %  firft  going  into 
ie  room.  And  one  of  the  furgeons  depofed,  that  the  deceaf- 
id  had  made  fuch  declarations  to  the  clergyman,  but  this 
titnefe  afterwards  being  alone  with  Mr.  Lutterell  prefled  him 
try  earneftly  to  difcover  the  truth,  upon  which  Mr.  Lutterell 
lid  fay,  that  he  believed  he  might  (brike  one  of  them  with  his 
ane,  before  they  run  him  through. 

Upon  this  the  queftion  arofc  ;  whether  Mr.  LuttereW%  ftrik- 
Bg  one  of  the  bailiffs  firft  would  reduce  the  fubfequent  killing 
» oe  manflaughter  only  ? 

For  the  King  it  was  argued,  that  notwithflanding  fuch 
^roke  the  defendants  would  be  guilty  of  murder,  that  not  he- 
^  a  fufficient  provocation  for  giving  the  death's  wound  with 
^  piftol :  and  for  this  Holloway*s  cafe,  Cro.  Car.  139.  and 
^w#  127.  were  cited,  where  the  woodward  finding  a  boy  ia 
he  park  who  cauie  to  flcal  wood,  tied  him  to  ahorl'e's  tail  in 

K  k  3  order 


502  Hilary  Term  8  Geo, 

order  to  correal  him,  the  horfe  run  away  aiid  the  boy  mf 
killed :  and  this  was  adjudged  to  be  murder,  becaufe  the  ty- 
ing him  to  the  horfe's  tail  being  an  ad:  of  cruelty,  for  which 
no  fufficicnt  provocation  had  been  given,  he  was  anfwcr^bl^ 
for  all  the  confequences  of  it. 

The  defendants  infifted,  that  the  bringiag  4own  the  piil;oU 
was  a  fufHcicnt  alarm  to  them  to  be  upon  their  guard ;  and 
then  when  he  ftrucl^.  one  of  them,  k  was  reafon<.bie  for  them 
to  apprehend  themfelves  to  be  in  danger ;  and  in  fuch  cafe » 
prudent  man  wpuld  not  leave  it  any  longer  in  the  power  of  hji 
adverfary  to  do  him  any  further  mifchief. 

To  this  it  was  anfwered  by  the  coun&I  for  the  King,  diat  i£ 
Mr.  Lutterc'U  had  continued  to  keep  the  piflols  in  hi^  bofb% 
there  might  be  fome  colour  for  an  apprehenfion  of  danger v 
but  the  contrary  appearing,  viz,  that  he  was  at  a  diftancefroo)^ 
the  piftols,  w  th  the  defendants  between  him  and  them;  the/; 
had  no  ground  to  fear  any  harm  upon  that  account :  and  thi' 
death's  wound  was  given  after  Mr.  Luiterell  was  fallen  down 
with  the  wounds  he  had  received  with  the>  fword,  and  was  in- 
tircly  in  the  power  of  the  defendants:  fo  that  what  they  did* 
afterwards  was  murder  in  them^  becaufe  it  exceeded  the  boiuuk^ 
of  felf-prefervation. 

But  the  court  in  the  direftion  of  the  jury  did  poiirivclf- 
declare,  that  if  they  believed,  Mr.  LuttiuU  made  the  fim 
aflkult  upon  the  bailiffs,  the  killing  with  the  piftol  after  he. was 
down  would  be  but  manflaughter ;  and  the  jury  upon  that  di- 
reftion  found  them  guilty  of  manflaughter  only,  though  oAcr-* 
wife  they  were  difpofed  to  have  hanged  them  for  the  baibiritf 
of  the  fa<ft. 

See  s  Burr.Rcp.       Thc  defendants  prayed  the  benefit  of  the  ftatute^  and  were 
»798./»o/?,5S3.  burnt  in  the  hand. 


Between  the  Pariflies  of  Cranly  and  St.  Mary  Guilford. 

i 

A  icafc  It  will     T  T  P  O  N  a  fpecial  order  of  feflions  it  was  ftatcd,  that  a   \ 
mcnl*  ^'''^'"      ^    certificate-man  agreed  with  the  lefiee  of  a  mill,  that  he 
Ibould   occupy  the  mill,  and  pay   12/.  per  annum  \  that  tbc^* 
was  no  under-leafe   or  affignment,  but   in  purfuance  of  that, 
agreement   the  certincate-man  occupied  the   mill  two  ycal^ 
and  paid  the  rent.     The  fefiions  adjudge  it  no  fettlement* 

Et  per  curiam^  The  order  muft  be  quaJlhcd :  for   if  this    ^ 

not  an  abfolute  lcaf«  for  a  year  (as  Eyrej,  faid  it  wa§|  ther^ 

2  bc^ 
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ing  referved  as  the  rent  for  a  year)  yet  it  is  undoubtedly  a 
ie  at  will)  which  is  fuificient  to  gain  a  fettlement. 


Dominus  Rex  verfus  England. 

rW  O  orders  of  baftardy  were  returned,  one  made  by  two  ScfT.  Caf.  294. 
juftices,  and  another  original  order  made  at/eflions  j  and 
^both  were  quafhed.  The  order  of  twojuftices,  becaufc 
kC  fex  of  the  baftard,  or  the  name  of  it,  were  not  mentioned^ 
aly  a  certain  baftard  child  born  of  the  body  oi  A.  and  the  order 
Ffeffions,  becaufe  there  being  an  order  of  twojuftices  before, 
ie  feiSons  had  no  jurifdi^on  but  upon  appeal. 


Gilbert  verfus  Bath. 

liER  curiam^  According  to  iSaund.  291*  If  the  defendant  That tnotherwas 

in  debt  upon  a  bond  would  take  advantage  of  another's  j<^»atiy  ^ua<i 
itng  jointly  bound,  he  muft  plead  it  in  abatement,  and  caiyiot  abatement. 
?mur  upon  oyer :  for  if  he  does,  the  court  will  prefume  the 
her  did  not  feal  it. 

There  was  a  demurrer  here,  and  the  plaintiff  had  judgment. 


Anonymous. 

A  Prifoncr  taken  on  an  efcape  warrant  moved  to  fuperfede  it,  A  prifaner  mud 
f\^  on  producing  a  day  rule  for  that  day.     But  the  court  ^^^^"^^  ?uie'ui 
t&ikd  zjidperfedeasj  becaufe  it  appeared  he  went  out  early  in  fore  he  goes  at 
&e  morning,  and  did  not  fign  the  petition  till  he  was  taken  up.  iaxg«« 
Though   Sir  Thomas  Tipping's  cafe  was  urged,  where  he  figncd 
ie' petition  in  the  morning,  and  went  out  before  the  court  fat; 
knd  they  held,  that  being  intitled  to  a  rule,   that  rule  would 
voted  him  the  whole  day,  and  they  could  make  no  fraction 
>f  a  day. 


Gardener  verfus  Walker  et  ux*.     In  Cane. 


ifted  to  have  the  fame  put  out  for  the  benefit  of  the  wife  and  whc:c  the  bill  ii 
icr  iffuc,  and  likewife  for  an  injunaion  againft  the  defendant's  ^l  '^^'^^^Tll' 
proceeding  in  the  fpintual  court  111  a  fuit  there  jinltituted  for 
he  Iega^cy. 

K  k  4  On 
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On  the  hearing  the  defendant  infifted,  that  he  haviag  r  -i- 
menced  his  fuit  in  a  proper  court,  ought  not  to  be  injoim  J ;  li 
if  he  ought,  yet  there  could  be  no  reafon  to  dired  the  money  robe 
put  out  as  infifted  on  by  the  bill,  it  having  been  never  done  but 
in  cafes  where  the  hufband  has  brought  the  bill,  to  compel  the 
executor  to  pay  the  money ;  and  no  precedent  was  produced, 
where  fuch  dire6lions  had  been  given  upon  a  bill  brought  bj 
the  truftce. 

Et  per  Macchsjuld  Lord  Chancellor,  Then  it  is  time  to  mab 
one;  can  the  difference,  who  is  plaintiff  in  equity,  alter  tke 
reafon  of  the  thing  ?  If  it  fliould,  it  will  but  be  for  the  huftand, 
inftead  of  coming  here,  to  go  into  the  fpi ritual  court,  (as  to 
be  fure  he  will)  and  fo  get  the  whole  into  his  power.  There 
muft  be  the  ufual  dire<flion,  that  the  money  may  be  difpoM 
of  for  the  benefit  of  the  wife. 


Williams  verfus  Johnfon. 
A  nifi  prius  in  Middlefex,  coram  King  C  y.  de  C.  B. 

A^fr witnffs  to  rx^HE  plaintiff  brought  his  aSion  againft  the  daughter*! 
ovc  good*  deli-    J^     hufband  for  her  wedding  cloathsj  and  the  defence  mSr 

un^a'icrcdit.  ^^^^  *^  goods  Were  furnifhed  on  the  credit  of  the  father ;  and 
to  prove  this  the  mother  who  was  prefent  at  the  chufing  die 
^cMxis  was  called  to  charge  her  hufband,  and  allowed. 


Clark  verfus  Tyfon. 

At  Guildhall,  coram  Pratt  C.  J. 

TfnJcT  of  flock,  T  T  PON  an  iffue  whether  ftock  was  tendered  at  the  day, 
h*>viebepro>cd.  |^  the  plaintiff  proved,  that  though  the  books  were  not 
open  to  make  transfers  in  the  common  form,  yet  they  were 
ready  at  the  office,  and  upon  leave  from  a  direftor  there  might 
have  been  a  transfer,  it  not  being  ufual  to  deny  it  on  fuchocca- 
fions ;  but  the  defendant  not  attending  to  accept  the  ftock,  the 
plaintiff  contented  himfelf  with  flaying  there  all  day,  and  did  not 
a(5luaily  get  leave  from  a  direftor  to  have  the  books  opened  if 
the  defendant  fliould  come.  And  for  this  omiflion  the  Chief 
Juflice  ruled  it  not  to  be  a  fuificient  tender,  for  there  was  a 
lK)nibiiity  that  leave  might  not  be  given,  and  the  plaintiff  bad 
not  done  every  thing  in  his  power  :  he  ought  to  have  prepared 
matters  fo,  that  if  the  defendant  had  appeared,  tlicrc  might  have 
been  a  transfer  immediately. 

Mead 
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Mead  verfus  Hamond.     Ibid. 

rHE  plaintiff  according  to  the  common  courfe  of  dealing  Trover  iiet 
delivered  to  the  defendant's  fervant  an  ingot  of  gold  to  ^'i^™!?!^ 
Fay;  and  it  not  being  returned,  he  brought  trover  againft  the  ed totheappm- 
after.   And  the  Chief  Jufticc  dircfted  the  jury,  that  the  delivery  «'•€«•  ^ 
the  fervant  was  fufficient  to  maintain  the  aftion  againft  the  f  ^'  ^^'  ^^*^* 
after,  on  proving  a  fubfequent  demand  and  refufal ;  fo  the 
abtiff  had  a  verdi6l. 


r 


Armory  verfus  Delamirie. 

In  Middlefex,  coram  Pratt  C.  J. 

HE  plaintiff  being  a  chinmey  fweeper's  boy  found  a  jewel  Finder  of  a  jewel 
and  carried  it  to  the  defendant's  fliop  (who  was  a  gold-  "*y  m*inuin 

«^  V.  o  trover. 


Lith)  to  know  what  it  was,  and  delivered  it  into  the  hands  of 
e  apprentice,  who,  under  pretence  of  weighing  it,  took  out 
e  ftones,  and  calling  to  the  mafter  to  let  him  know  it  came  to 
rec  halfpence,  the  mafter  offered  the  boy  the  money,  who  rc- 
fed  to  take  it,  and  infifted  to  have  the  tning  again ;  whereup- 
1  the  apprentice  delivered  him  back  the  focket  without  the 
ones.  And  now  in  trover  againft  the  mafter  thefe  points 
Tre  ruled : 

t.  That  the  finder  of  a  jewel,  though  he  does  not  by  fuch 
tiding  acquire  an  abfolute  property  or  ownerfhip,  yet  he  has 
ich  a  property  as  will  enable  him  to  keep  it  againft  all  but  the 
ightful  owner,  and  confequently  may  maintain  trover. 

2.  That  the  a£tion  well  lay  againft  the  mafter,  who  gives  a 
redit  to  his  apprentice,  and  is  anfwerable  for  bis  negle^St. 

3.  As  to  the  value  of  the  jewel  feveral  of  the  trade  were  ex- 
mined  to  prove  what  a  jewel  of  the  fineft  water  dbat  would  fit 
he  focket  would  be  worth  ;  and  the  Chief  Juftice  dire^d  the 
ury,  that  unlefs  the  defendauit  did  produce  the  jewel,  and  ihew  it 
K>t  to  be  of  the  fineft  water,  they  /hould  prefumethe  ftroBgeft 
gainft  him,  and  make  the  value  of  the  beft  jewels  the  meafure 
f  their  damages  :  which  they  accordingly  did. 


Towers 
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Toln^eiS  verfm  Sir  John  Olborne* 
At  Guildhall,  coram  Pratt  C.  J. 

Bfce«tory  con-  ^HT^HE  defendant  befpokc  a  chariot,  and  when  it  was  maitf 
S^dUnthf*  ^  refiifed  to  take  it ;  an'd  in  an  a^on  for  the  value,  it wK 
ftamteof  fnuds.  objeSed,  that  they  (hould  prove  fomething  given  in'earneft,or 
Sec  4  Bur.  Rep.  ^  note  in  writing,  fince  there  was  no  delivery  of  any  part  rf 
BlM]LRep.6oi.  ^^  goods.     But  the  Chief  Jufticc  ruled  this  not  to  be  a  cafe 

within  the  ftatute  of  frauds,  which  relates  only  to  contrads  {tx 
the  adlual  fale  of  goods,  where  the  buyer  is  immediately  anfwer* 
able,  without  time  given  him  by  fpecial  agreement,  and  the 
feller  is  to  deliver  the  goods  immediately. 

Dennifon  verfus  Spurling. 
In  Middlefex,  coram  Pratt  C.  J. 

vnft  of  frochan  TN  an  aftion  by  an  infant,  I  called  the  wife  of  the  fncitk 
mtft  a  witneft.     J[  amy^  and  the  Chief  Juftice  allowed  her  to  be  a  good  witneft* 

But  the  next  day  in  C  B.  between 

Clutterbuck  and  Lord  Huntingtower^ 

Goiraiaa  on  re*  T  Called  the  defendant's  guardian   upon   record,  and  Chirf 
•ordy  not.  J|^  Juftice  King  would  not  allow  him.     So  note  an  authority  od 

both  fides  of  ^e  queftion. 

Hazard  verfus  Treadwell.     Ibid. 

where'dxe  mailer  'T^  ^^  defendant  who  was  a  confidcrable  dealer  In  iron,  anJ 
h*»  once  paid  for  X  known  to  the  plaintiff  as  fuch,  thou^  they  had  never 
go<^t  (kUTered  ^^^\^  together  before,  fent  a  waterman  to  die  plaintiflT  for  iron  on 
on  truft,  the  truft,  and  paid  for  it  afterwards.  He  fent  the  fame  waterman 
tradefinan  may    a  fecond  time  with  ready  money,  who  received  the  goods,  but 

^%!      *       '    him  (ipon  truft  the  firft  time  and   paying  for  the  goods,  was 

giving  him  credit,  fo  as  to  charge  the  defendant  upon  the  ftconi 
contrad. 


Snow 
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Snow  vetfur  Como,     Ibid. 


HERE  was  si  demurrer  to  our  count,  udan  iflUe  on*  Where  tiic 
the  other,  and  the  vemn  was  awarded,,  as  well  to  ^^X' jift*I^a^em-uc 
Fuc  as  to  aflefs  contingent  damages  upon  the  demurrer,  contingent  da-  * 
)laintiff  was  nonfuit  upon  the  ifl'uei  and  the  Chief  Juftice  mag«o«thc 
I  not  go  on:  CO  aflefs  die  damages,  faying  ho  had  ao-  power  not*be7fleabdl 
do,  the.  plaintiff  being  out:  of  court* 


Brownfon  verfus  Avery.     Ibid. 

Sells  goods  to  5.  and  afterwards  C.  defiresX),  to  p2tf  A.  Onilnai  debtor 
and  promifes  to  repay  him  ;  D.  pays  A.  and  afterwards  B.  i^Jfi^JLH^ 
>  the  money  to  D.  on  account ;  and  m  an  action  againit  the  piTmeat  bf 
ailed  B,  to  prove  the  account,  (it  amounting  to  payment),  anotket. 
it  was  objeded,  tiiat  the  contraft  being  originally  only 
en  j4.  and  B,   B.  was  ftill  liable  to  J.  and  was  therefore 
ing  to  difch'arge  himfclf ;  but  the  Chief  Juftice  faid  he 
I  allow  him  to  be  a  witnefs  to  prove  the  payment  as  a  (er- 
oC 

Shuttleworth  vtrfus  Bravo.    Ibid. 

f  the  bankruptcy  ad  it  is  provided,  that  if  the  bankrupt  Creditor  of 
lias  within  one  year  before  loft- 5/i  inKmeday at  gaming, ''**"^P'  ^ 
lU  not  have  his  certificate,  noF  the  ufual  allowance :  and  ^"^^ ,  Jamcft«v* 
an  iSue  out  of  Chiribery  to  try  the  poin^of  gamiAgv'a^Pofi,  650.  S.C 
or  of  the  bankrupt  wa!» called,  toprove  the  gaming :  but ^'**''* 
hief  Juftice  v^uld  .not  allow  him  to  be  a  wrtnefs,  becaufe 
Hild  be  intitled  to  a  (hare  out  of  the  ufual  allowance  to 
ahkrupt^  which  if  he  has  not  by  havkng-  forfeited*  it  on 
intoC  gaming,  die  dividend  to  the  credittes  will  be  the' 


Johnfon  verfus  Wollyer. 

At  Guildhall,  coram  Pratt  C.  J. 

EPLEVIN  in  London^  defendant  appears  upon  Tsahngata^  Whcti  Inre- 
plaintifF  declares  for  taking  guns  in  quodam  loco  vocaf  the  fs^^!»c»ia!**^ 
rlts  in  Lofulon  \  defendant   pleaded  non  cefit  modo  et  forma. 
le  trial  the  plaintilF  proved    the  taking  2X  Rotherhithz  in 
►'i  upjii  wliicli  i:  was  objected,  tl^at  the  plaintiiFhad  not 

proved 
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provel  his  ifliiey  for  the  place  is  material,  and  therefore  part  of 
the  ifTue  under  the  modo  et  forma.  The  counfel  for  the  plaintiff 
admitted,  that  it  was  traverfable;  but  inftfted  that  bv  not 
traverfing  it  particularly,  the  place  was  admitted,  and  could  not 
be  infifted  on  upon  non  cepiu  But  the  Chief  Juftice  held,  that 
where  the  defendant  avows  at  a  different  place,  in  order  to 
have  a  return,  he  muft  traverfe  the  place  in  die  count,  becaufe 
his  avowry  is  inconiiftent  with  it;  but  where  he. does  not  in- 
fift  upon  a  return,  he  may  plead  non  apiu  and  prove  the  taking 
to  be  at  another  place,  for  it  is  material.  Whereupon  tht 
plaintiff  was  nonfuit. 

ManA^'aring  verfus  Harrifon.    Ibid. 

WithSn wliat  T  TPON  the  17th  of  September  (being  Saturday)  about  two 
time  •  gold.  ^J  o*  clock  in  the  afternoon,  Harrifon  gave  to  Manwaring 
maft'be'd!^  in  payment  a  note  for  100/.  by  AfitfordznA  Adertins  goldfmiths, 
dated  5th  of  September,  payable  to  tiarrijin  ox  order.  The  fame 
afternoon  Mamvaring  pays  away  the  note  to  J.  S.  ACtford  and 
Mertim  paid  all  Saturday  and  Monday,  and  on  Tuefday  morning 
as  foon  as  the  (hop  was  opened,  and  before  any  monev  paid, 
y.  S.  came  and  demanded  the  money,  but  Mitford  and  Mrtins 
iiopt  payment :  Mamvaring  paid  back  the  money  to  y.  5^  and 
demanded  it  again  of  Harrifon ;  who  refufing  to  pay  it,  aa 
adion  was  brought.  And  on  non  ajfttmffii  the  Chier  Juftice 
told  the  jury,  that  giving  the  note  is  not  immediately  payment, 
unlefs  the  receiver  does  fomething  to  make  it  (b  by  negleding 
to  receive  it  in  a  reafonable  time,  by  which  he  gives  credit  to 
the  maker  of  the  note.  He  left  it  to  them  whether  there  had 
been  any  negled,  and  obferved  that  the  note  was  payable  to 
Harrifon  who  had  kept  it  eleven  days,  and  probably  would  not 
have  demanded  it  fooner  than  Manvuaring  did,  it  appearing  the 
goldfmiths  were  in  ftiU  credit  all  the  while.  The  jury  defiied 
they  might  find  it  fpecially,  and  leave  it  to  the  court  whedier 
there  was  a  reafonable  time  ;  but  the  Chief  Juftice  told  them 
they  were  judges  of  that:  whereupon  they  found ^r^  def.  and 
declared  it  as  their  opinion,  that  aperfon  who  did  not  demand  a 
goldfmith*$  note  in  two  days,  took  the  credit  onhimfelf. 


Philips 
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Philips  verfui  Biron  et  al\ 
Paf.  7  Geo.  rot.  249* 

r  RES  PASS  and  falfe  imprifonment  againft  two,  who  whereajudg- 
both  plead  jointly,  that  there  was  a  judgment  againft  the  ment  is  vacaicd 
laintiff  at  the  fuit  of  Birm^  which  was  afterwards  fet  afide  by  ^^  ^^^rJ^jty. 

L  %  tt^r*  /•/•!  •  1  r     '   *■>     -  ^^  plaintiff  IS 

be  court,  but  mat  before  it  was  let  aude  a  capias  ad jattsfacien"  not  juftified,  as 
bn  was  profecuted  by  the  then  plaintiff,  under  which  be  and  ^  >•  ^i^cre  it  it 
he  other  defendant,  who  was  the  officer,  juftify  the  imprifon- J*^'^*^**  ^**'*'" 
sent.     And  on  demurrer  Wearg  objeded,  that  though  an  er- 
roneous judgment  is  a  juftification,  yet  an  irregular  one  is  not, 
Sv  that  is  a  matter  in  the  privity  of  the  plaintiff  or  his  attor- 
ney.   Raym.  73.     The  officer  indeed,  if  he  had  juftified  fepa-  j^j.^^  ^ 
lately,  might  have  made  a  better  cafe  than  the  plaintiff^  but 
Uving  joined  with  him  he  moft  take  the  fame  fate. 

Et  fir  curiam^  It  is  a  reafonable  difierence  in  the  iirft  pointy 
od  like  the  cafe  of  avoiding  a£b  done  by  an  adminiftrator, 
^re  the  adminiftration  is  revoked,  and  not  reverfed  \  in  the 
life  of  error  it  is  no  fault  of  the  party,  but  of  the  court,  and 
lerefore  binds  till  reverfed.  But  as  to  the  other  point  Eyre  J. 
iffered,  for  he  thought  the  court  might  upon  thefe  pleadings 
sparate  the  officer,  fince  it  appears  he  is  juftified  in  what  he  has 
one. 

Coittri  c§ntra^  That  he  had  waived  the  benefit  by  joining  with 
he  other;  and  now  the  only  queftion  before  the  court  is,  wke- 
her  the  whole  plea  taking  it  altogether,  be  good  or  not.  The 
lefpafs  is  laid  as  joint,  and  the  defendants  juftify  it  in  the  fame 
nanner ;  how  then  can  the  court  fever  it  and  fay  that  one  is 
juilty  and  the  other  is  not,  when  both  put  themfelves  upon 
the  fame  terms  ? 

Aijoumatur;  and  this  term,  it  coming  into  the  paper  again,  Wkerethc  of- 
lie  court  were  of  opinion,  {Eyn  J.  hae/ttante)  that  the  officer  ft^^J  ^uh^ 
(ad  forfeited  his  defence,  by  joining  in  the  fame  plea  with  the  for  whom  the 
defendant,   who   was  plaintiff  in  the  firft   caufe,    and   cited  !*^*'.^'^  .*»*  »^ 
:  Sflund.  %i.     2  Cro.  27.  and  gave  judgment ^ra  quer\  forfeito\*]^bc. 

nefit  of  it. 


Hammond 
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Attachment 
granted  againU 
a  witness  for  not 
iittendingoa  a 


Hammond  verfus  Stewart. 

THE  defendant  fummoned  one  Turner  a  witnefs  to  attend 
the  drijd  of  Ae  cauTe^  nrfio  on  (mice  of  the  ftk/^ 
fiudy  be  would  not  attend,  but  nin  tbe  haeard  of  forfeiting  Ac 
foo/.  penaky:  and  on  affidavit  of  this  KetiHey  moved  fern 
atucbinent,  that  they  might  not  be  put  to  brii^  their  adioi 
opon  the  ftatute,  faying  they  do  it  ^ytry  day  in  Chancery,  em 
for  not  attending  a  mafter  upon  his  warrant*  And  in  ik 
principal  cafe  the  court  miule  a  rule  to  (hew  caufe. 

What  notice  a  And  this  tefwi  (he  rule  for  an  attachment  n^  ^ainft  Ae 
W^ Atrial  ^  witnefs  was  difcharged,  it  appearing  that  the  yU^^smi  was  not 
lo  which  he  is  fervod  tiU  tiii(0  ill  the  afternoon  in  Ae  city,  to  atfcsid  die  it' 
^^bpoou'd.        tings  diat  day  in  MiddUfeK^  which  the  court  fiud  was  (oollmt 

notice,  and  that  witnefles  oujgbt  to  have  a  reafonabk  ometo 
put  their  own  af&irs  in  fuch  order  diat  their  attendance  apoatk 
court  may  be  at  litde  prejadice  to  themfelves  aspofltUe. 


Eafler 
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ir  John  Pratt,  Knt.  Lord  Chief  Juftice, 

'/r  Littleton  Powys,  Knt.         "1 

Vr  Robert  Eyre,  Knt.  >Juftices. 

•/>  John  Fortefcue  Aland,  Knt.y 

lir  Robert  Raymond,  Knt.  Attorney  General. 

Ur  Philip  Yorkc,  Knt.  Solicitor  Genera/. 


•■I 


Glyn  ver/iis  Yates, 

"'^  H  E  plaintiff  recovered  judgment  againft  the  defendant,  if  the  prindpal 
and  took  out  a  captas  ad  fatisfaciendvm^  and  had  a  non  dies  betwwi  the 
ej{  inventus  returned  and  filed :  then  he  took  out  fcire  ^!*lSd^^'* 
i  againft  the  bail,  and  before  the  return  of  the  fecond  fcire  coBd/rf./«.di^ 
s  the  principal  died,  upon  which  the  queftton  arofc,  whe-  **^{|jl?i"**'** 
the  bail  fhould  be  relieved  in  this  cafe,  within  the  reafon  \j^^%.   s'mo4« 
hat  pradice  which  indulges  them  to  furrender  the  principal  31* 
time  before  the  return  of  the  kcoxAfcin  facias. 

.nd  after  argument  and  fearch  of  precedents  it  was  ruled, 
the  bail  fhould  not  be  relieved,  they  having  taken  die  time 
rilling  out  the  capias  adfaiisfaciendum  at  their  own  peril,  and 
r  that  they  could  not  difcharge  themfelves  but  by  an  a^ual 
endcr. 


Atkipfon 
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3  Danv.  Abr. 

z66. 

S  Mod*  }3* 


'.r.-V Atkinfon  i;/r/«5  Coatfworth* 

jndenturafafa  T  T  PON  crror  out  of  thc  county  |>alatine  of  Durham  in  an 
inter  A.  et  B.  II  adlion  of  covenant  brought  by  thc  executor  of  thc  Icflcc 
byK^**^'"^  againft  his  affignee,  wherein  the  breach  was  affigned  in  non- 
payment of  rent  to  the  original  leflbr;  Booth  objedted,  that 
it  Old  not  appear,  the  iirft  lefllee  ever  fealed  the  leafc ;  and  if 
he  did  not,  dien  there  was  no  obligation  upon  him  to  pay  the 
rent,  and  confequently  no  adion  could  be  maintained  upon  this 
covenant,  which  is  only  to  pay  the  fame  rent  to  the  firft  teflor, 
as  was  payable  by  the  firft  leflee  before  the  affignment.  To 
which  it  was  anfwered  and  refolved  by  thc  court,  that  the  firft 
deed  being  fet  but  as  indentura  fa£ia  inter  the  leflbr  and  leflee,  hf 
which  the  leflee  convenit  it  agreavit  to  pay  the  rent»  tfaitt.was 
an  implicit  averment  of  a  fealing  by  him  within  the  reafiMi  of 
the  cafe  of  Taylor  v.  Dobbins y  Mich.  7  Gi§.  'mherz  ftcH  Hotmm 
fuam  was  held  to  import  a  figning.     L*  Raynund  l^jj. .    ? 

2.  That  if  this  was  not  fo,  yet  the  defendant,  by  onretikttting 
to  pay  the  rent  referved  by  the  firft  indenture,  w^s  eftofiped  to 
fay  there  was  no  fuch  deed  as  could  raife  the  rent.  And  tKere- 
fore  the  judgment  given  below  for  the  plaintiff  was  affirmed* 


Mandamus  to 

appoint  over- 

feers  In  an  ex- 

traparochlal 

place* 

a  Mo«U  39* 

vortef*  i\cp* 

Foley.  loS* 
cited  in  %  Silk* 
4S6*  marg* 


Dominus  Rex  verfus  Inhabitantes  de  Ruflfbrd. 


-njANDAMUS  direfted  to  the  juftices  of  the  peace  of  dM 
-^'^  county  of  Nottingbaaiy   reciting,  that  within  the  vilk 
Rufford  there  arc  divers  fubftantial  freeholders  able  to  contri 
to  the  maintenance  of  the  poor,  and  that  there  are  no 
wardens  or  overfeers  to  make  a  rate,  and  that  there  are 
unprovided  for,  ideo  it  commands  them  to  appoint  overfeers. 

They  return,  that  the  viUe  of  Rufford  is  part  of  no  pariflij^ 
but  time  out  of  mind  has  been  extraparochiaJ  without  church-^ 
chapel  or  parochial  rights,  and  that  there  never  have  been  an] 
overfeers  of  the  poor,  et  eade  caufa  they  cannot  appoint. 


•  It  was   a 


And  there  having  been  only  an  *  obiter  opinion  of  the  court  irm 
nrJn'of'thr'  ^^^  ^^^  ®f  Dotting  V.  Brewcombhdgey  Hil.  n  Ann,  B.  R.  that 
whole  court,  de-  ovcrfcers  of  ihe  poor  might  be  appointed  in  an  extraparocbiaS 
inrered  by  Lord  place  j  the  court  dircftcd  an  argument,  that  the  point  mights 
"  "  be  folcmnly  determined. 


Parker* 


An 
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-And  after  argument  and  confidcration  of  all  the  ftatutes 
-•"elating  to  the  poor,  the  court  were  of  opinion,  that  the  pow- 
^K-s  given  by  the  43  Elix.  to  be  executed  in  parifhes,  were  by 
"^l^c  13  iff  14  Car.  2.  c,  12.  extended  to  all  townfhips  and  vil- 
*^i-ges,  whether  parochial  or  extraparochial,  and  confequently 
"^erfeers  might  be  appointed  in  this  cafe,  for  which  purpofe  a 
remptory  mandamus  was  awarded. 

Mayo  verfus  Archer. 

"^■'N  trover  for  goods,  on  Not  guilty  pleaded  a  trial  was  had  %•  Whethen 
■    at  Nifiprius  in  London,  where  the  jury  found  this  fpecial  ^^Zu!"^?.* 

erdift  :  toes   can  be  a 

bankrupt* 

That  one  Richard  Baxter  for  divers  years  before  any  com-  *  **°'^*  *^* 

of  bankruptcy  taken  out  againft  him  occupied  a  farm 

I  300  A  per  annum,   and    during    fuch    occupation   annually 

lanted  divers  acres  of  the  farm  with  potatoes,  which  he  fold 

r   gain  :    that   he  like  wife  bought  of  other   perfons  feverai  • 

Teat  quantities  of  potatoes,  with  intention  to  fell  them  for 
which  he  publickly  did  in  feverai  markets,  and  that  he 
warehoufes  to  put  them  in,  till  he  could  conveniently  fell 
em*  That  if  this  makes  him  a  trader,  he  committed  an  aft 
t  bankruptcy  within  the  intention  of  the  ftatutes,  and  a  com- 
ion  iflued,  and  the  plaintiff  was  made  afiignce.  That 
r  the  aft  of  bankruptcy,  and  before  any  commiffion  iflued, 
defendant  recovered  judgment  againft  the  faid  Baxter  for 
00/.  debts  befides  cofts  of  fuit,  and  took  sl  fieri  facias,  by 
whereof  the  flierifF  feized  the  goods  mentioned  in  the 
claration,  which  they  find  were  before  the  bankruptcy  the 
^X)ds  of  Baxter.  And  whether  Baxter  was  a  trader  or  not  , 
^^yithin  the  intention  of  the  feverai  ftatutcs  againft  bankrupts, 
*^  the  doubt  of  the  jury,  whereon  they  pray  the  advice  of  the 
^Durt :  et  ft  pro  quer\  they  aflefs  damages,  and  if  not  a  trader, 
fiXii  pro  defendente. 


Cbijbyri  Serjeant  pro  quer.     The  13  EUz.  c.  7.  (which  the 

I    *^^fequent  ftatute  ^^f .  i.  appoints   to  be  largely  expounded) 

^[■"^fcribes  a  bankrupt  to  be  one  buying  and  felling  for  gain. 

*     admit  a  farmer  or  an  inn-holder  are  not  within  the  ftatute?, 

cid  were  conftrued  to  be  exempt   before  5  Annae  had  made 

em  jfb*     Cro.  Car.  549. 

His    being  a  farmer  will  not  fcrcen  him,    if  he  deals  as  a 

adcr  likewife,  and  therefore  I  fhould  think  fome  farmers  might 

t>^  made   bankrupts  under  the  notion  of  cheefemongers.     I 

■"^fiicmbcr  a  motion  to  fuperfedc  a  commiflicn,  where  it  was 

Vol.  I.  LI  held 
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held  that  a  gentleman  of  the  bar  who  had  a  colficry,  and  deal 
in  coals  at  Durham^  was  fuch  a  trader  as  might  be  a  bank- 
rupt. He  need  not  get  his  whole  living  by  buying  and  felling, 
for  the  word  is  fcehtng  not  getting^  and  therefore  if  he  fceks  his 
living  this  way^  his  feeking  it  another  way  will  not  alter  the 
cnfe.  A  dealing  of  this  fort  gains  hinr  that  credit,  which 
traders  give  one  anoiher,  and  ihat  is  the  bcft  rule  to  go  by. 
1  Fent.  i66,  266,  29.      i  Sid.  ^11.     i  Lev.  17. 

Artificers  differ  from  thofc  that  buy  and  fell,  and  yet  they 
may  be  bankrupts.     Such  are  (hoemakers,  and  many  others. 

There  can  be  no  doubt  but  fuch  a  dealing  2S  this  mnld 
have  made  him  a  trader,  if  the  farming  had  not  been  fbund; 
now  if  that  be  taken  to  have  altered  the  cafe,  every  mas 
may  lake  a  farm,  in  order  to  avoid  the  ftatutes. 

Brantbivayte  Serjeant  contra.  He  might  buy  thefe  potatoes 
in  the  ground,  as  many  gentlemen  do  a  crop  of  turnips,  of 
which  they  fell  the  overplus,  and  yet  were  never  reckoned  to 
be  traders.  The  cafe  in  i  Roll.  520.  fays,  that  the  buying  arJ 
felling  in  order  to  promote  a  bufuiefs  which  does  not  makei 
trader,  will  not  caufe  a  man  to  be  a  bankrupts     2  Jwa  156* 

Chief  Judice.  I  think  the  queflion  will  turn  on  the  tfianntt 
of  finding,  for  there  can  be  no  doubt  but  on  onehanda&nn* 
er  cannot  be  a  bankrupt,  and  on  the  other,  that  a  dealer  ia 
potatoes  may,  if  fuch  a  dealing  be  found  as  will  (hew  ittoVe 
the  norm's  trade  :  it  is  indeed  laid  only,  that  he  bought  dims 
great  (|uaiuities,  which  in  an  indictment  would  be  ill;  butt 
am  inclined  to  think  it  will  be  well  enough  here,  where  it  is 
only  neccilary  to  (hew  that  he  fought  his  living  in  that  manner. 
1  ihould  think,  if  a  Hcrefordjhtre  man  bought  apples  to  niix 
with  his  own,  and  then  fold  the  cyder,  he  would  be  a  trader. 
A^  far  as  circumilanccs  can  conclude,  it  appears  this  man  wis 
a  trader,  for  he  bought  the  goodi^,  and  kept  markets  and 
warchoufes.  Poivys  Jufticc  accord.  If  a  farmer  fhould  deal  in 
wool  or  hops,  he  will  be  a  trader,  and  fo  will  an  inn-keeper 
who  fells  corn  in  4uantities,  which  are  not  confumed  in  hi* 
houftf. 

Eyre  Jufticc.     The  vcrdi£l  muft  fet  out  the  quantities,  that 
we  may  judge  what  iharc  of  his  living  was  fought  thus. 

Fcrtffiue  ]u{i\cc  faid  the  quantity  muft  be  mentioned.  That  it 
might  appear  vvho;hcr  this  or  farming  was  liis  chief  bufinefs. 

j^djournatur.  And  Jiften\'ards  the  plaintiff  moved,  on  an  affi- 
davit that  the  quantities  were  proved  at  the  trial,  that'a  venlrt 

fai'iii 
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5yf/«  di  noi>6  might  be  awarded.  Sed  per  curiam :  let  the  fpecial 
Verdi«Sl  be  amended  in  that  refpeft  c  and  fo  it  was,  and  ftoo3 
over  upon  an  ulurius.  And  Afich,  9  Geo,  without  much  argu- 
jnent  judgment  was  given  for  the  plaintifK 

Land  verfus  Harris. 

THE  defendant  gave  bond  to  pay  a  fum  of  money  by  in-  4-  Ann.  c.  16. 
ftalments  at  5  L  per  annum^  and  having  failed  at  One  of  iiendJn«!to/tli« 
^c  days,  the  plaintiff  brought  his  adlion  for  the  penalty.     And  lawrelicvci  only 
now  fvearg  moved  upon  the  aft  for  amendment  of  the  law,  that  °"  pa}mcnt  ot' 
upon  paying  the   5/.  and  cofts,  proceedings  might  be  ftayed.  cipj.****^' ^"°' 
Sid  per  curiam  :  We  cannot  do  it,  for  it  never  was  the  intent  of  a  Stra.  814. 
the  obligee  that  he  would  be  put  to  fo  many  feveral  aftions  as  ^^ra^Scei^w. 
One  a-yearw  *^*  '^^^ 

Windham  verfus  Wither* 
Idem  verfus  Trull. 

THE  plaintiff  brought  two  aftions  upon  a  prom  i  (Tory  note,  praOlce. 
one  againft  the  drawer,  and  another  againd  the  indorfor, 
^d  recovered  in  both.  And  now  Wearg  moved,  that  they 
llaving  tendered  the  principal  in  one,  and  the  coils  in  both,  no 
^tecution  might  be  taken  out ;  which  the  court  ordered  accord- 
^Ugly,  andfaid  they  would  have  laid  the  plaintiff  by  the  heels,  if 
Be  bad  taken  out  execution  upon  both. 

Hall  verfus  Stone^ 

UPON  executing  the  inquiry,  the  plaintiff  was  furprizcd  Writ  of  inquiry 
with  a  defence,  and  not  prepared  to  prove  his  whole  dc-  ^'•'^  *^<*«  ^'^cf* 
aaiid ;  and  the  court  fet  it  afide  on  payment  of  coft*,  the  da-  J^TiUy  nt^glcd 
ttages  being  too  fmall.  of  piaiAciff. 


Lawrence  verfus  Jjicob.  • 

M    an  aSion  by  the  fecond  indorfee  of  a  bill  of  exchange  jn  ^n  aftloa 
againft  the   firft  indorfor,  it  was  held  fufEcient  to  fay  the  a«:iinft  inJotf^, 
^^cr  had  not  paid  it,  without  (hewing  a  demand.  TtmJ^T*^ 

C49.    2  Stfv 

*        LI  a  JorJ«\ 
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Jordan  verfus  HsLrper. 

In f jcameni  rhc  O I R  Sihnjlian  Smith  brought  an  cjcftmcnt  againft  fcvcral  pcr- 
^\  it  o'^  o^a^*^  *^  ^^"^  ^  W'^cd  in  cottages  upon  the  wafte  as  paupers^  to  try 
co*s HMvhich  whether  the  cottages  belonged  to  him  as  lord  of  the  manor. 
defndant  he  Thc  parifli  made  defence,  and  the  plaintiff  was  nonfuit,  and 
picafcs.  p,^jj  ^^^  ^^^^  ^Q  ^^^  ^£  ^g  defendants  who  was  in  his  intcrcft; 

'  and  upon  motion  the  court  faid,  they  could  not  relieve  the  ptriik 
or  the  other  defendants. 


Connor  verfus  Martin.     In  C«  B» 

Feme  co*ct  can-  ^TP  H  E  plaintiff  declared  upon  a  promiflbry  note  madct&i^ 
not  inJorftf  a  bill  JL  feme  covert^  and  indorfed  by  her  to  him,  and  on  arguoeo^ 
Of  exchange.       judgment  was  given  for  the  defendant,  the  right  being  in  point 

of  law  vefled  in  the  hufband,  and  the  wife  having  no  power  to 

difpofeofit. 


Dominus  Rex  veyfus  Archiep'  Armagh. 

« 

What  jfts  of  in?  RROR  of  a  judgment  in  B.  R.  in  Hiherma  in  »  finrr 
FiiiJAracnt  bind  P^  impcdif  brought  by  the  crown  for  the  prefcntation  to  th& 
n4  nji^!cd.  °  church  of  Lc:/th^  being  an  advowfon  in  grofs.  TTic  attomef 
ForttMc.  Rep.  general  counts  that  King  Charles  the  Second  was  fcifed  of  tkiS' 
J.!"-      ^  advowfcn  in  right  of  his  crown,  and  prefentcd  one  J^lm  HiJ^ 

B  irrfliivi.  k.  B.  y^'V»  '^^^  ^^  alleges  feveral  prefentations  by  the  crown,  and  brings. 
l\-  OvH/n  the  title  to  his  prefent  Majcfty,  and  (hews  a  vacancy bj 

the  (leath  or  Thomas  Cgx.  undc  it  belongs  to  the  King  to  prefeot; 

biit  ti;c  biihop  and  Piter  Jacljm  eum  injujle  impediunt. 


The  bifhop  pleads,  that  long  before  i  o  Car,  i.  and  c%'cr  fiilCfi" 
there  wcrv*  within  the  parifli  of  Louth  both  a  rcftory  and  \Tca* 
!-ijc  ciuit.wcd,  and  that  Kintr  lynUam  and  Queen  iJ/z/ry  being, 
iilud  of  the  ;:cvowron  of  the  rector)'  prcfented  the  faid  Thnm. 
C>,  who  wr.s  admitted,  inAituted  and  inducted  ;  2nA  Karcijpii 
ai\  l.biliiop  of  ./•■/;...  r ,  bcine  fcifed  of  tlie  advowfon  of  the  vica- 


1.-^  C^h\  1,  by  writing  under  his  archicpifcopal  feal,  united  xni 
io:>fo;iJ.:tcJ  vhe  rector}*  and  vicarage,  frzut  a  bene  itcuit :.  anA» 
fo  coac!;id;  s   th^t  he   ciii'.Tns  nothin:;    but  as   ordinary,  with 
ino  proper  •i\L-rincius  to  bring  the  rectory  and   vicarage  wiih'^ 
tlu'  .itrl'crip!ii»i:  of  t'ae  aCt  of  I^Irliamcnt. 


The 
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The  incumbent  pleads  the  confolidation  in  the  fame  man* 
cier,  and  the  attorney  general  demurs  to  both  picas,  and  judg- 
ment is  given  below  for  the  King,  and  on  error  in  this  court 
^e  general  errors  are  aligned. 

Fetxakerley  pro  queren.  in  errore.  The  only  queftion  below^ 
and  which  I  (hall  fpealc  to  is,  whether  the  crown  fliall  be 
bound  by  this  a6t  of  Parliament  though  not  fpecially  named  : 
and  to  prove  that  the  King  ii>  bound,  I  need  only  inilance  in 
ibme  of  the  exceptions  out  of  the  general  rule  laid  down  in 
the  books,  and  fhew  that  this  cafe  falls  within  them.  Adts 
for  the  advancement  of  religion,  learning,  providing  for  the 
jKx>r,  are  mentioned  as  cafes  where  the  crown  is  bound.  1 1  (^. 
'O,  72,  73.  2  Inji.  359,  681.  Pkiu.  248.  5  G?.  14.  i  ^;//. 
151. 

This  provifion  is  for  the  advancement  of  learning  by  making 
it  worth  the  acceptance  of  a  man  able  to  inftrudt  the  people: 
it  encourages  learning,  when  niiniftcrs  have  a  profpe£l  of  be- 
ing rewarded  for  their  pains  ;  and  the  poor  will  be  the  better 
ior  it»  becauTe  the  parfon  will  be  more  able  to  relieve  tliem. 

Sjtui  contra.     At  the  time  of  the  union  there  was  a  right 
.^A  the  crown  to  prcfent  on  the  vacancy,  and  the  intention  of. 
•^e  ftatute  was,  that  the  union  (hould  be  made  when  both  the 
^^Stovj  and   vicarage  were  full,   that  fo   both  patrons  might 
A<Uive  an  equal  chance  \  for  after  the  daufe  which  enables  the 
^chbilhbp  to  confolidatc,  the   acft   provides,  that  during  the 
*ivc8  of  the  two  incumbents  they  (hall  enjoy  the  redlory  and 
•Vicarage  diftin£Uy,  and  upon  the  death  of  either,  then  the  two 
-lights  (hall  furvive  to  the  other,  and  the  patron   of  him  tliat 
.  died  firft  (hall  have  the  firft  prefentation  :  no  direftion  is  given 
-'or  (ettling  the  right,  where  the  union  is  made  during  the  va- 
cancy of  one  ;  which  (hews  that  the  intention  of  the  Parliament 
^''^^as,  to  have  the  union  made  when  both  the  incumbents  were 
Jiving  :  but  now  by  this  contrivance  the  archbifliop  is  fure  in  all 
events  of  having  the  firft  prefentation  of  the  united  benefices, 

C.  J.  At  common   law  two  churches    could  not  be  united 
/Mri  thout  confent  of  both  the  patrons,  but  nov/  this  aft  of  Par- 
^liaraent  giving  the  archbi(hop  a  right  to  controul  the  title  of 
the  patrons,  we  muft  conftrue  it  ftridtly,  that  fo  the  aft  may 
do  as  little  wrong  as  poflible  :  and  therefore  if  upon  confidcr- 
ing  every  part  of  the  aft  it  appears  to  be  the  intention  of  the 
"Parliament  that  the  union  fhould  be  made  when  both  the  rec- 
tory and  vicarage  were    full ;  as    this   conftruftion  works  t^ie 
•Icaft  injufticc,  wc  fhall  certainly  follow  it  if  poffiblc. 

lA  1  The 
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The  olaufc  jruns  thus :  **  And  whereas  in  divers   places  rf 
•*  this  kingdom  of  Ireland  there  are  within  one  parifh  both  a 
**  parfon  and  vicar  endowed,  ^nd  in  fome  parishes  more  :  be 
it  enafted,  that  in  every  fuch  cafe  it  fliall  and  may  be  law-r 
ful  to  and  for  the  bifliop  of  that  diocefe  and  metropolitan  of 
that  province  within  which  the  faid  parifhes  are  fituate,  by 
^*  their  writing  under  their  archiepifcopal  and  epifcopal  feals,at 
***  any  time   or  times  hereafter,  to  unite  and  confolidate  all 
**  and  every  the  faid  parfonages  and  vicarages  fo  being  within 
one  parifh,  into  one  intire  parfon^ige  or  redory  or  benefice, 
yet  neverthelejs  fo^  that   if  fuch   parfonages    and    vicarages, 
S^  or  any  of  them,  be  at  that  time  full  of  incumbents,  that 
every  of  the  faid  incumbents  may  hold  and  retain  to  thdr 
own  ufe  his  and  their   refpeftive  parfonages  and  vicarages, 
and  all  the  profits   thereof,  for  fo  long  time  as  they  &ali 
live,  and  continue  lawful  incumbents  thereof;  ani  ifwt^ 
more  of  fuch  incumbents  do  die,  or  othepurife  ceafe,  refi^, 
be  depofed,   or  deprived,  that  then  the  (aid  parfonage,  vi- 
f  ^  carage  or  benefice,  fo  or  by  any  other  means  growiag  voidi 
**  fhall  furvive,  remain,  and  accrue,   to  the  furvivors  of  Ac 
**  faid    incumbents ;     and   after  fuch   furvivors   accruing  or 
*'  coming  into  one  hand,  ftiall  thenceforth   for  ever    be  vA 
**  continue  one  whole  and  intire  reSory  and  parfonage  gr  bc- 
f^  nefice,  accordijig  to  the  union  and  confolidation  aforefittd  to 
*•  fuch  furviving  parfon   and   his  fucceflbrs  fof  ever,"    Ani 
then  it  goes  on  to  dired^  the  method  of  prefentation ;  and  i$ 
to  this  cafe  the  direction  is,  that  after  the  death  of  |be  fiir- 
vivor  the  patron  of  hini  that  died  firft  ihall  prefen^  andthei^ 
p  take  it  by  turns. 

Now  taking  all  thi$  together,  I  ^ink  the  only  view  of  Ae 
Parliament  was,  to  have  the  union  made  when  both  chtir^iKS 
were  full,  and  therefore  they  provide,  that  though  the  uniop 
^e  made  when  both  are  full,  yet  it  ihall  not  take  effed  tiH 
the  dea^h  of  one  of  the  incumbents.  As  to  that  which  was 
^he  main  point  below,  I  think  they  were  miAaken,  fpr  I  take 
it  the  King  will  |>e  bound  in  this  cafe :  but  we  will  con? 
fider  of  it. 

Pcwys  J.  It  is  far  from  being  clear  to  me,  that  the  King 
fliall  not  be  bound  by  this  ail  of  Parliament.  As  to  die  cofl- 
ftrudlion  of  ir,  I  think  the  only  reafonable  one  is,  that  the 
union  fhoulJ  be  made  in  the  life  pf  both  incumbents. 

Eyre  J,  I  think  this  ft^tute  will  extend  to  ^hc  crown,  bci 
^aufc  iL  does  not  deprive  the  crown  of  any  prior  right,  butorfy 
new  models  it,  and  therefore  differs  from  Dr.  Bircb*s  cafi^ 
Vrherc  the  ancient  prerogative  of  the  crown  was  to  be  deflroycd. 
As  to  the  conilructionof  thisilatute,  I  am  of  opinion,  that  the 

archbiib^? 
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archbifiiop  may  unite  during  the  vacancy,  for  the  power  is 
given  him  to  ilo  it  at  any  time  or  timcs^  and  then  when  die 
fubfequent  daufe  provides  only  for  fomc  particular  cales,  I  can 
only  take  it  to  be  a  diredlion  as  to  thofe  particular  c;ircs,  and 
not  intended  to  abridge  or  controul  the  former  pow«.r ;  and  as 
to  all  other  cafes  not  cxprcfsly  provided  for,  they  muit  receive 
fuch  a  determination  as  is  agreeable  to  law  :  this  is  what  flicics 
with  me>  and  is  the  only  difiiculty  in  the  cale,  whether  the 
ktter  part  of  .the  claufc  be  a  reflraint  of  die  general  power, 
which  it  muft  be  admitted  would  (if  it  ftood  fingly  upon  that) 
include  the  cafe  now  before  us« 

Fortifcue],  I  make  no  doubt  but  the  crown  is  bound  by  this 
.|hlt^te;  1>ut  cbea  as  it  works  a  wrong  to  the  crown,  which- 
ever way  yv<e  take  it»  I  thiiik  we  are  to  afford  it  no  latitude  in 
conftrudtion.  The  cafe  at  bar  I  take  to  be  neither  within  the 
rwordi^  nor  meanijig  of  the  ftatute,  yet  nevertheUfs  fo  thot^ 
•&r»  is  a  part  of  the  fame  claufe,  and  in  my  apprehendon  is 
A^efameat*  if  the  itatute  had  run,  yet  in  theft  cafei  only^  is'c, 
fpr  as  they  arc  introdu<Stive  of  a  new  law,  they  infer  a  nega- 
tive; and  therefore  if  this  cafe  does  not  fall  within  the  fubfe- 
auciat  provifioQS,  it  is  not  a  cafe  within  the  z3t  of  Parliament. 
Caa  any  man  think  the  i^ariiamcnt  would  do  fo  abfurd  a  thing, 
a§  to  give  an  alternative,  and  not  i'ay  who  (bail  prefenc  lint  t 
And  yet  that  will  be  the  cafe  of  all  confolidations,  that  do 
AOt  tiil  within  the  direction  of  the  fubfequent  words  :  but 
then  it  is  faid  this  cafe  mud  be  left  to  the  decifion  of  the  law  ; 
Hm*  my  part  I  know  of  no  law  that  will  determine  who  (hall 
prefent  firft ;  fo  that  by  this  method  of  confolidating  during 
the  vacancy,  the  archbilhop  is  to  unite  the  King's  rctStory  to 
bis  vicarage,  and  fo  to  get  the  firft  turn ;  whereas  take  it  the 
#tl^r  way  there  will  be  no  difHcuIty  ;  it  is  exjvefsly  determin- 
.cd  who  (hall  prefcnt  firft,  and  the  aci:  does  as  little  wrong  as 
poiSblc,  by  giving  an  equal  chance  to  both :  for  tliefe  rea- 
foiis.1  think  the  court  below  have  done  right  iri  giving  judg- 
ment for  the  King. 

Adjournatur ;  an^  this  term  it  was  argued  by  Serjeant  Rey- 
nolds  pro  queren,  in  errore.  It  being  given  up  at  the  bar,  that 
the  crown  v/as  bound  by  the  Ihitute,  he  proceeded  to  main- 
tain the  confolidatiou,  thou;^h  made  during  a  vacancy  of  the 
redlory.  At  common  law  all  unions  were  derived  irom  the 
authority  of  the  ordinary  with  the  licence  of  the  crown  and  the 
confent  of  the  patrons.  2  Corp,  jitr,  civ.  256.  Cro.  EL  500. 
2  Roll,  Ahr,  77S.  And  Dy,  259.  fays,  the  proi^er  time  for 
an  union  was  in  a  vacancy.  It*  the  ftatute  has  not  adjufted 
the  manner  of  prefcnting  in  this  particular  ca(e,  it  muft  be 
.done  according  to  the  rules  of  the  common  law. 

L  1  4  Wi-arg 
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Wearg  contra.  The  common  law  has  laid  down  no  roles ; 
for  as  thefe  things  were  done  by  confent,  the  parties  fetded 
that  matter  amongft  themfelves.  This  z&^  according  to  HtA' 
ton  ofjiatutes^  muft  be  conftrued  to  work  as  little  wrong  as 
poilibie  ;  the  law  regards  our  advowfon  as  a  thing  of  value,  it 
is  what  we  have  a  property  in,  there  is  a  recovery  in  value 
for  it,  and  it  may  be  fold.  The  31  //.  8.  had  no  faving  of 
the  rights  of  ftrangers  ;  and  yet,  Jones  Sir  William  71.  it  was 
held  to  be  implied  in  order  to  prevent  a  wrong. 

It  may  be  a  queftion  whether  by  this  union  the  patron  of 
the  vacant  re£iory  has  not  intirely  loft  this  right,  it  being 
difficult  to  determine  how  the  ancient  right  can  fubiift  in  the 
new  created  church,  fmcc  he  can  never  fay  that  church  tuis 
been  full  of  his  incumbent,  as  the  archbifhop  may. 


C.  J.  Though  the  words  of  the  aA  are  general  enough  ti 
take  in  this  particular  cafe  ^  yet  if  it  appears  not  to  be  widiifB. 
the  intent  and  reafon  of  the  ftatute,  we  muft  conftnie  it  tt> 
excluded.  .  The  plain  intent  was,  that  the  union  (hoidd 
upon  the  moft  equal  terms,  and  the  leaft  prejudicial  to  eitfaer^ 
party  in  favour  of  the  other.     At  the  time  of  the  union 

.  crown  had  a  right  to  prefent,  and  this  is  to  be  taken 
without  any  equivalent,  by  a  conftru6lion  that  is  to  let  in  ini — 
quuniy  and  by  a  contrivance  that  ought  not  to  be  fivoured^ 
Belides  the  apparent  injury  of  depriving  the  crown  of  the  Jjre— 
fent  turn ;  it  is  confiderable,  that  the  ad  not  having  fettleS 
the  terms  of  prefenting  for  the  future,  but  only  where  both  are^ 
full  at  the  time  of  the  union,  it  muft  neceflarily  create  grea^ 
difficulties  in  adjufting  the  right  upon  an  union  made  whilfl: 

.  one  church  is  vacant,  i  think  this  is  a  cafe  that  deferves  no 
farther  confideration,  and  the  judgment  muft  be  aflinne<l. 
To  which  P&wys  J.  agreed.  Et  per  Eyre  J.  It  is  plain  die  pre- 
rogative right  is  invaded  by  the  archbiihop,  who  makes  bim- 
fclf  judge  in  his  own  cafe,  fort^fcuej.  accord* ^  And  the  judg« 
m?nt  was  affirmed. 


Curwen  verfus  Fletcher, 

Matteri  of  re-  "TX  E  B  T  upon  a  bond :  the  defendant  pleads  in  abatement,  Ait 
cord  pleaded  by  JL/  the  oaths  wcrc  tendered  to  the  plaintiff  by  virtue  of  thft 
roA^noihlr'^  ftatut^  I  Geo.^.  2.  c.  13./  23.  as  a  fufpeftsd  perfon,  and 
coart  muft  be  upon  his  refuial  to  take  them,  the  fame  was  certified  to  the 
/*^f^/f'*^'*  quartcr^feffions  and  there  recorded,  proutj  &c.  and  afterwards 
•  43>  44-  jj^^.  ijjjj^^  ^^g  certified  into  B,  R.  by  the  clerk  of  the  peace,  as 

the 
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le  flxttite  direds,  whereby  the  plaintiff  becanfe  a  papift  recufant 
mriiEt ;  unde  the  defendant  prays  quod  loquela  remanent  fint  dii^ 
fc.    And  the  plaintiff  demurs. 

ff^(f^'rg  pro  pter^.  This  being  a  dilatory,  the  record  of  fef-  com.  Rep.  307. 
oos  ought  to  have  been  pleiidcdfub  peJe ^gilii.  i  htfl.  128.  ^. 
•yfitf.  I7t  HOC.  3  Lev.  334.  A£cb.  5  Geo.  in  C  B.  Cotef" 
forth  and  More^  this  exception  was  taken  und  allowed  ;  for  if 
«/  tiel  record  were  replied,  there  muft  be  no  day  given.  Bro. 
licordjjb*  And  though  the  clerk  of  the  peace  has  certified  it  * 
idler,  yet  that  is  not  conclufive,  but  traverfable.  41  E,  3. 
6.  Bro.  Traverfe  of  Office  2.  For  he  does  not  do  it  as  a  Judge, 
ut  as  a  minifterial  officer. 

2.  The  ftatute  i  Geo,  which  creates  this  difability,  has  a  pro- 
ifo  to  exempt  perfons  who  before  fuch  tender  have  taken  the 
athSy  and  therefore  it  ought  to  have  been  averred  that  he  had 
lot  taken  them.  On  the  ftatute  5  Eliz.  c.  4.  it  was  always 
tfval  to  aver,  the  party  did  not  exercife  the  trade  at  the  time  of 
Diking  the  ftatute.  i  Fen.  148.  i  Sid,  303.  Now  indeed 
hat  is  difcontinued,  by  reafon  of  a  moral  impoffibility^  of 
vhich  there  is  none  in  our  cafe.  It  will  be  faid,  that  this 
r^Noing  in  by  way  of  provifo,  ought  to  be  ftiewn  on  the  other 
idei  but  that  rule  does  not  hold  place,  where  the  matter  is 
ke  very  ^// of  the  whole,     i  Leon,  18. 

3*  There  is  anqther  provifo,  to  reftore  the  party  on  con- 
Wmity ;  fo  that  the  difability  being  only  temporary,  the  de- 
^ndant  ought  not  to  pray  that  the  loquela  may  be  put  without 
by.  I  Inft,  128.  b,  5  Co.  TroUcf's  cafe.  Lutw.  17,  18. 
Aiod  it  has  been  held,  that  an  ill  prayer  of  judgment  vitiates 
^  whole  plea.     ^Mod.  i/^^.     Sali.zgj. 

Bootle  contra.  The  record  of  feflions  alone  does  not  create  the 
liability,  but  only  that  of  this  court,  which  is  the  fum  of  all : 
jnd  records  of  the  fame  court  need  not  be  pleaded  fub  pede 
filli.  Lutw,  40.  2.  This  coming  in  by  provifo  ought  to  tc 
aewn  by  them  in  their  difcharge  i  Fen.  134.  i  Lev.  26. 
\*  The  h^c.  at  the  end  implies  every  thing  proper  to  make  it 
I  right  prayer  of  judgment.  At  leaft  this  fliould  have  been 
tewn  for  caufe  of  demurrer.  3  Lev,  66.  Lev,  Ent.  ii. 
^'hmnj',  191.  Brownl.  Red.  461,  466.  2  Mod.  Ent.  6.  I  In/i* 
{62.     Litt.  §  691.      2  Lev,  19.     34 -H".  6.  I,  2,  24. 


fFtarg.  It  ftill  continues  a  record  of  fcflion«,  and  the  clerk 
>^  the  peace  only  traarmits  an  account,  that  there  is  (iich  a 
ecord, 

Et 
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_Pt  fer  turitmi  TJie  iifyi^xtf  beitig  onlf  teniporaty,  this 
plcjft  is  ijn  djk^  nature  of  a  dilatory^  and  tiierefore  fliauU  k 
pleaded  fub  pede  figillL  And  it  is  confiderabk,  whether  tbis 
certificate  be  any  record  of  this  court.  This  docs  not  ieem 
(Q  1^  Mfitjiin  the  gfoeral  rule  of  provifo'^,  becaufe  the  en- 
/orcing  people  to  take  the  oaths  being  the  aim  and  defigfl  of 
the  ft^tutiie;^  it  is  much  fironger  than  the  common  cafe  of  a 
proyifo. 

Where  matter  Adjournotur ;  a^d  this  t«rm  it  iTas  argned  by  FazaMtj 
bc'piM'dcTjrf^  P^^  fi^r^w/^.  This  plea  of  a  difebility  cannot  be  pleaded  after 
fedeftgUn.      .  a  general  imparlance.      i  M^d.    14.      Td.  112.      I  ^«r.  761 

135.  Neither  can  privilege.  3  •£«;.  343.  Trin.  g  Jm.  k 
C,  B,  Kelfey  v.  Sedgewicke.  Nor  to  the  jurifdi(£lion.  i  Lev*  89* 
I  fnft.  128. 

2.  It  ihoiild  be  widi  a  prrfert  in  curia  fvh  fede  J^Ui^  whereis 
it  is  ordy  with  a  prout  fatet  per  recordum  remanens  in  Ais  cwift. 
Br$.  Record  36.  Gf.  Litt,  128.  Lutw.  17,  i8-  3  Lev.  334* 
Ltitw,  HOC.  ZfV.  §  201.  Mich.  5  G^9.  m  C  B.  Aber^» 
Caatfworthy  this  exception  was  taken  and  allowed  on  demuner. 
The  matter  of  theconvi£lion  is  traverfable,  and  fhould  tberdbre 
be  alleged,  otherwife  you  give  die  clerk  of  the  peace  t  vcfy 
great  power  to  bind  perfpns  by  his  certificate,  i  Leon*  20J. 
Mq.  541.  pU  714. 

He  mentioned  the  two  ojher  exceptions^   for  want  rf  > 
'  fuoufq.  aad  that  of  tht  prbvifp,  and  cited  the  fame  cafes. 

Reeve  contra.  The  rule  laid  down  as  to  imparlances  is  gene- 
rally tight,  but  the  reafon  of  it  does  not  extend  to  this  cafe; 
for  where  you  are  to  give  the  plaintiff  a  better  writ,  you  muft 
do  it  in  the  firft  inftance,  that  he  may  receive  as  little  delay  ^ 
poffible  J  but  here  we  fay  the  plaintiff  is  intitled  to  no  writ  ; 
at  all. 

2.  The  conviftion  is  a  record  of  this  court,  and  fo  nccdiu)* 
be  pleaded  ywA  pede  ftgillt ;  and  this  differs  from  the  cafe  of  an 
outlawry,  where  the  record  is  that  which  creates  the  difability, 
whereas  here  the  record  is  only  the  evidence  of  it.  It  is  a  mat- 
ter of  facc,  whether  he  neglected  to  take  the  oaths,  and  as  fuch 

•  it  might  have  deen  traverfed  ;  and  it  is"  like  the  plfca  of  autc^ 
aSHofi  pendent  in  another  court,  which  is  never  ^Itzdcd  fub  p/^ 

figilliy  becaufe  it  involves  a  matter  of  faft,  whether  both  arcfof 
the  fame  caufe  of  aftion. 

3.  It  will   be  very  well  without  a  quoufque^  and  there  arc 
inany  precedents  fo  in  ^ic  cafe  of  an  excommunication  plcadco* 


Eaftcr  Term  8  Geo*  523 

E  Jnfl.  127, 128.  Raft.  320,  333f^34*  irt'-  ^nu  II.  7^. 
191.  It  would  be  well  enough,  if  it  vr2S  only  petit  jujidumj 
Mcaufc  the  court  will  give  the  proper  one.  2  Lru.  19.  i  Lev. 
%%%.  HiL  2  Ann.  5.  R.  Wilfon  y.  Cr^,  Error  e  C.  B.  \sx 
repkvin,  the  defendant  pleaded  prifel  en  outer  lieuj  to  which 
diere  was  a  demurrer  concluding  in  bar  ;  and  the  court  rejed* 
sd  all  that  came  under  the  petit  judicium^  £iying,  as  that  was 
Micient,  the  other  Ihould  not  vitiate  lip, 

He  faid  the  provifo  extended  only  to  fuch  as  were  to  take  the 
oaths  upon  account  of  qualifications,  but  upon  looking  into  the 
^&  of  Parliament,  it  appears  to  be  general. 

Curia  advifare  vubf  And  Trin.  1 1  Geo.  refpondes  oufter  agari^ 
widiout  further  argument  or  debate,  they  faying  it  could  never 
\t  fupported  after  an  imparlance* 


^tm^mmmm  m    i     ^— ^  ii>         ,        |  ■■  ■■^■■■■■■i  »j 
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8'Gebrgii  Regis.     In  B.  R. 

St'r  John  Pratt,  Knt.  Lord  Chief  Jujiice. 

5/r  Littleton  Powys,  Knt.       1 

Sir  Robert  Eyre,  Knt.  rJuJUces. 

Sir  John  Fortefcue  Aland,  Knt.  J 

Sir  Robert  Raymond,  Knt.  Attorney  GenercL 
Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Dominus  Rex  verfus  Inhabitantcs  Sanfti  Petri  mXi- 

vit'  Oxen'. 

If  the  mafler  Ti/T^R  Y  Norris  having  intruded  herfclf  into  the  parilh  of 
^t*on  avmt  -/^^  ^''  Pftety  was  by  an  order  of  twojuflices  removed  to 
and  ftayi  forty  Fowley-Courtj  as  the  place  of  her  laft  legal  fcttlement 

wJt'  a\nta^fe"t  ^P^"  appeal  to  the  feffions  they  ftate  the  faft  fpccially,  thatfcc 
tlcmcnt.  was  hired  for  a  year  into  Chrj/l-Church  College  in  Oxan^  being 

Foley  »72.  an  extraparochial  place,  where  {he  ferved  part  of  the  time ;  that 
Rlmr^o*"?*  *"*^  during  the  year  her  miftrcfs  went  upon  a  vifit  to  FawUy-Ciifft^ 
pl,  139.  "  where  (he  ftaid  three  months,  and  took  her  fervant  with  her. 
S  Mod.  49.  and  afterwards  they  returned  to  Chri/i'Cburch :  and  upon  Ac 
Sec  Bur.  Rep.  ^^^^olc,  t\\Q  fcflions  difcharged  the  order  for  fending  her  to 
FawUs'Court, 

And  now  upon  debate  it  was  adjudged  a  fettlemcnt  in  f(f^ 
4ey-Coitrt^  and  confequently  the  laft  order  was  qualhed,  and  the 
order  of  two  juftices  fct  up  again. 
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It  was  not  difputed  fince  the  cafe  of  Rufford^  but  that  the 

ring  into  an  cxtraparochial  place  would  give  a  fettlemeitt.  The 

Jy  doubt  was,  whether  the  fettlement  gained  at  Chrtjl-Church 

u  not  fuperfeded  by  a  fubfequent  fettlement  at  Fawley  Court : 

id  they  were  all  of  opinion  it  was.     As  to  the  cafe  of  a  mailer 

bo  goes  upon  a  vifit,  they  ftrongly  inclined  it  would  be  no 

tdcment ;  becaufe  it  muft  have  that  confequence,  that  he  may 

:  fent  away.     But  as  to  the  cafe  of  the  fervant,^  they  all  held  it 

fettlfement ;  for  he  cdmes  there  in  the  capacity  of  a  fervant,  and 

taken  to  be  hired  into  any  parifh  where  he  ferves  forty  days; 

id  it  is  not  material  toxhim,  whether  the  mafter  goes  there 

idcr  the  capacity  of  gaining  a  fettlement  or  not  j  like  the  cafe  308.' wheie^thi* 

afchool-boy,  he  gains  no  fettlement,  but  the  fervant  that  report  u  fttted  a» 

uts  upon  him  will.     And  the  court  faid,  they  could  not  take  incorrect  and 

e  return  to  Chriji-church  to  have  given  her  a  new  fettlement  h^ubSLtUuV^ 

ere,  it  not  being  ftated  to  have  had  a  continu^ance  of  forty  right. 

lys. 


Dominus  Rex  verfus  Inhabitantes  de  Lambeth. 

rHE  parfon  lets  his  tithes  to  farm  ;  and  the  farmer  agrees  wherf the Mr«^ 
vrith  the  tenant  of  the  land,  that  in  confideration  of  his  ^on  agrees  t^ 
.ying  fo  much,  he  (hall  retaid  the  tithe,  and  gather  in  the  ^"4°'J^^ 
bole  crop  without  dividing  :  and  which  of  the  two  is  charge-  yet  the  tax  for 
>lc  to  the  poor's  rate  as  occupier  of  the  tithes  was  the  queilion.  ^'"^  "»^*  ^ 
nd  the  feflions  difcharge  the  leflee  of  the  parfon,  and  tax  the  j^jJJ^*  J^*^ 
nant  of  the  land.     Et  per  cur* :  The  order  muft  be  quafhed.  Fertefc.  Rep. 
he  farmer  of  the  tithes  is  prima  fade  liable  to  the  poor's  rate^  |**'  ^^'  ^^ 
id  therefore  unlefs  he  can  throw  that  charge  over  upon  another,  jl^^  pi;  j^^  * 
le  tax  muft  be  made  upon  him.    The  tenant  of  the  land  in  this  FoUj  15. 
ifc  can  never  be  faid  to  be  the  occupier  of  the  tithes;  for  he  is 
thcr  a  perfon  who  buys  the  tithes,  or  elfe  he  is  to  be  taken  as  only 
ccufed  from  paying  any ;  and  no  body  can  fay  but  that  though 
e  parfon  thinks  fit  to  excufe  a  pariftiioner,  he  will  ftill  remain 

point  of  law  the  occupier  of  the  tithes.  This  agreement 
fing  only  by  paro/y  cannot  enure  as  an  under-leafe  of  a  thing 
at  lies  only  in  grant.  Suppofe  it  was  the  cafe  of  underwoods^ 
hich  are  fold  ftanding,  and  the  vendee  grubbs  them  up ;  can 
be  imagined,  that  makes  him  the  occupier ;  or  fuppofe  the 
nant  fells  the  whole  crop  ftanding,  will  that  make  him  lefs 
e  occupier  of  the  land  ?  If  it  fhould,  it  would  be  impoffible 
r  the  officers  of  the  parifli  to  know  whom  to  charge.  We 
uft  take  this  tenant  of  the  land  to  be  like  any  other  buyer  of  the 
hcs,  fince  he  has  no  more  title  to  them  than  any  ftrangcr 
batfoever ;  and  when  the  parfon  or  his  farmer  receives  a  fum 

money  in  lieu  of  tithe,  that  is  in  hw  a  receipt  of  the  tithe; 

.   with  -  « 
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with  this  only  difFerence,  that  it  is  not  tithe  in  kind.    In  die  ' 
cafe  of  a  compofition  (as  this  is)  or  a  modus^  it  was  never  thought 
but  that  the  parfon  was  chargeable'  as  occupier  of  the  tithe : 
therefore  there  being  no  colour  to  charge  the  tenant  of  the  laa^ 
the  order  of  feffions  muft  be  quafhcd. 

Between  die  Parifhes  of  Eaftland  and  Wefthorfley. 

• 

Turning  the  fer-  ^T^  H  E  faft  was  ftated  fpecially  on  an  order  of  feffions,  that 

Tantotttofdoori    X     a  fcrvant  was  hired  for  a  year,  and  the  day  before  the 

2Syw dotfi  **  y^"^  expired  the  mafter  told  him,  that  to  prevent  his  gainia^ 

not  prevent  the  a  fettlement  in  that  parifli,   he  (hould  go  away  immdKatidj) 

iistttemenu        which  the  fervant  rcftifed  to  do,  infifting  to  fervc  out  the  var, 

whereupon  the    mafter  turned  him  out  of  doors.     And  the 

court  held  this  to  be  fuch  a  fraud  in  the  mafter,  as  ftiould  not 

prevent  the  fettlement  of  the  fervant. 

Robinfon  verjus  Davis* 

FnaSce.  T  T  ^  ^^  aflidavit  that  the  original  award  was  loft  by  cxm6% 

^J    up  in  the  Brtftol  mail,  which  was  robbed ;  Hujey  moied 
upon  a  copy  of  it,  and  had  a  rule  for  an  attachment  n^i 


Fiflier  verfus  Emerton. 

THE  plaintiff  got  judgment  on  the  fcire  facias  againfilK^ 
pending  eiYor  by  the  principal,  and  took  them  m  tsi> 
cution;  and  now  they  moved  to  be  difcharged.  Sed  per  curimt 
Though  you  might  have  applied,  and  had  the  proceedings 
ftayed  \  yet  we  will  not  fet  them  afide.  If  an  a^on  of  debt 
had  been  brought  upon  the  judgment,  we  ftiould  have  granted 
an  imparlance,  if  it  had  been  afked ;  but  we  never  fet  afide 
the  judgment,  when  it  is  once  (Igned;  bccaufe  we  take  it,  you 
by  your  not  applying  in  time  have  fubmitted  to  meet  the  plain- 
tiff.    Fieri  non  debet',  failum  valet. 


Noke  verfus  Caldecot. 

Warrant  of  at-  T  TPON  error  e  C.B.  the  court  held,  that  if  there  be  a 
tomey  of  any  \^  warrant  of  attorney  of  any  term  pendente  litej  it  is  enough 
h^deSu' '"  ^°  warrant  the  proceedings,  and  there  is  no  ncceffity  it  (hould 
Poft,  $11.    %    be  of  the  term  in  the  Placita. 

Stra.  S07.  Flex- 

fib.  X91.  %  Mod.  77.  S.  ?• 

Colebroot« 
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Colebrooke  verfut  Diggs. 

IHE  plaintiff  obtained  judgment  in  B.  R,  of  which  error  There  mnftlte 
was  brought  in  the  Exchequer  Chamber,  and  bail  put  in:  n«wbaiiona 
:  affirmance  there,  error  was  brought  returnable  in  Parlia-  e"or.  *^*'  ^ 
it  y  and  upon  confideration  the  court  held  that  there  muft  8  Mod*  79, 
relh  baiL 

Fry  verfus  Carey. 

N  aftion  was  brought  in  the  IherifF  of  Lfndon's  court  FrpcOendB. 
^  againft  two  partners,  one  brings  a  habeas  corpus  and  puts 
ail  for  himfelf  only.     And  Strange  moved  for  a  procedendo^ 
ch  w^  granted ;  for  otherwife  the  plaintiff  will  be  difabled 
ro  on  in  either  court. 


Dominus  Rex  verfus  Green. 

Moved  to  exhibit  articles  of  the  peace  on  behalf  of  Eliza-  Quaker  cnnot 
hith  Qdkt  a  quaker,  but  (he  rcfufing  to  fwear,  the  court  of  tJ^'^pJlJ^ 
ild  do  nothing.  without  oath. 

Between  the  Pariihcs  of  Hobey  and  Kingfbury. 

^WO  jufticcs  adjudging  the  fettlement  of  the  huiband  Adjodlcation  of 
.     to   be    at  Kingjbury,  and  that  he   is   likely  to  become  tnt'?«ffid^^^^ 
iTgeable  to  Hobey^  fend  him,  his  wife,  and  fon  of  one-  yoftr  to  fend  the  irife 
,  US  King/bury  :   and  whether  this  was  good  as  to  the  wife  *^*^  '"^ 
1  child  was  the  queftion  ;  and  held  Well  enough,  and  the 
er  confirmed. 

Anonymous. 


In  Middlefex,  coram  Pratt^  Chief  Jtjfiice 


*^  H  E  Chief  Juftice  allowed  the  wife's  declaration,  that  ihe  Dechratiofi  tf 
^      agreed  to  pay  4  s.  per  week  for  nurflng  a  child,  was  good  J^*^^»  where  en* 
dence  to  charge  the  hufband;  this  being.a  maftter  ufually  i^ht^aAd. 
aia&ed  by  the  women. 
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Sir  John  Pratt,  Knt.  Lord  Chief  Juftice, 

5/r  Littleton  Powys,  Knt.         T 

Sir  Robert  Eyre,  Knt,  ^Jujiices. 

Sir  John  Fortefcue  Aland,  Knt.  j 

Sir  Robert  Raymond,  Knt.  Attorney  Genera 
Sir  Philip  Yorkc,  Knt.  Solicitor  General. 


■►. 


Inter  paroch'  Sandti  Petri  in  Civit'  Oxon*  and  Chippirzf 

Wicomb  in  Com*  Bucks. 

Hired femnt It  T"  T  PON  a  fpccial  order  of  feffions  it  appeared,  that  tfcc 
fcttkd  where       I      I    mafter  of  the  Oxon  ftage  coaches  hired  a  fervant  for    * 

^irtefJ  Rep.      ^^^^^     7^^^  ^^  ^^Y  ^^  *"  ^^^  ^^  JVtcofrib  where  the  coach  bai<- 
iii8.  ed,  and  to  take   care  of  the  horfes :    he  lived  there  for  tb^ 

Sec  I  Bur.  Rep.  ^hole  year.     But,  in  as  much  as  the  mafter  lived  all  the  whil« 
^^  *  in  Oxford^  the  feflions  adjudge  the  fettlement  of  the  fervant   ^ 

be  with  him.  Et  per  curiam  :  The  order  tnuft  be  qua(hed,  foi 
the  fettlement  is  gained  by  the  fervice,  which  was  in  IVtcomhf 
and  it  would  be  hard  to  make  it  a  fettlement  in  Oxtn,^  when  tJi^ 
officers  there  had  no  power  to  remove  him.  The  officers  of  * 
Wicomb  might  have  removed  him,  if  they  had  pleafed  :  tii^ 
did  not  do  it  \  and  therefore  they  muft  provide  for  him. 


BetwccJ* 
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tween  the  Pariflics  of  St.  John's  in  the  Town,  and  Amwcll 

in  the  county,  of  Hcrifoi;cl. 

J  Y  the  ftatute  9^10  W.  3.  r.  1 1.  it  is  provided,  that  no  9  «-' »-  w.  3. 
J  certificate-man   Ihall  gain  a  fcttlement  in  the  parifh  to  ^^'^^nVirc  tcnc 
lich    he  comes  with  luch  certificate,  unlcfs  he  takes   a  Icafe  mc.u  o:  ic. 


in   theparifli  that  received  his  certificate,   the  court  held  it  * 
fctclement  there. 


!ir  George  Ludlam,  Chamberlain  of  London,  verfus  Lopez. 


J 


Y  the  ftatute  6  Ann  c,  16.  intitled  "  An  aft  for  repealing  1  c.  c.  19. 


"  an  aft  for  the  well  gaVbling  offpices,   and  for  granting  T|? '"^  ^^  ^"^-^ 
an  equivalent  to   the  city  ol  London  by  admitting  brokers,"  a  f /rfcitun- ro 
is  taken  notice,  that  the  office  of  garblerof  tlic  fpiccs  is  an  wijichaniriirr-ft 
icritance   of  the  city  of  London^  and  by  them  leafed  out  for  ''l^l"-^^^  '''  ^'''" 
'O/.  fir  annunty  which  office  and  duty  it  was  convenient  to  s  Mod.  103. 
oliib,  by  which  the  revenues  of  the  city  would  bediininifned  ; 
was  therefore  enabled   that  every  broker  Ihould  on  his  ad- 
£on  pay  40  j.   to  the  chamberlain,  and  a  yearly  fum  of  40  j. 
•  the  ufe  of  the  city,  and  that  every  perfon  acting  as  a  broker 
thout  fugb  admittance  (hould  forfeit  and  pay  to  the  ufe  of  the 
lyor,  commonalty  and  citizens  of  the  faid  city,  for  every  of- 
ice  the  fum  of  25/.  to  be  recovered  by  aition  of  debt  in  the 
me  of  the  chamberlain. 

The  defendant  afted  as  a  broker  without  admittance  ;    and  in 
action  for  the  penalty  the  qucftion  waS,   wht:thcr  tliis  for- 
ture  was  pardoned  by  the  laft  aft  of  grace  ? 

For  the  defendant  it  was  infifted,  that  this  is  a  ftatute  offence 
a  publick  nature,  and  the  aftion  arifes  ex  nudeficto^  like  th'j 
fc  of  exercifing  '  a  trade  contrary  to  5  Ekz.  which  is  always 
irdoned,  unlefs  it  be  excepted.  Cro.  E!iz,  632.  In  an  ap- 
al  of  murder  the  defendant  was  conviftcd  of  manftaught-r ; 
id  though  this  was  the  fuit  of  a  private  perfon,  yet  it  was 
dd  that  the  King  might  pardon  the  burning  in  the  hand.  And 
I  the  penalty  is  but  a  confcquencc  of  the  offence,  if  that  be 
one  away,  the  penalty  muft  fall :  and  it  makes  no  difference 
wt  the  penalty  is  given  to  the  chamberlain,  ajid  not  a  common 
tformer.  ^Co,  49. 
Vol.  L  M  m  Std 
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Scd  per  curiam :  This  is  not  to  be  compared  to  the  cafe  of  5 
1  Common  informed,  who  has  no  intereft  veiled  in  him  till  ac>^ 
tion  brought,  whereas  here  the  city  has  an  intereft  vcfted  upo^ 
committing  the  oiFenfe,  and  they  may  releafe  the  penalty  witl^ 
out  bringing  any  adlion.     They  are  purchafers  of  this  reveni^ 
and  the  laying  a  penalty  does  not  make  it  a  publick  offenfe ;    i 
is   only  a  fecurity  for  the  duty,  that  if  brokers  do  not  take 
licence,  they  fliall  pay  fo  much  j  and  if  this  penalty  were  rv^ 
added,  the  revenue  would  be  worth  nothing.     3  Injl,  238.    i 
cxprefs  that  the  King  cannot  pardon,  where  the  adlion  is  givcjj 
%o  the  party  grieved ;  for  that  would  be  for  him  to  difcharec 
the  intereft   of  another.     The  offenfe  againft  5  EUz,  is  of  a 
publick  nature,  and  indidlable,  but   this  is  not.     Et  per  Eyrt 
Juftice,  I  much  queftion,  whether  that  cafe  of  the  appeal  be 

la\vr,  fqr  the  burning  the  hand  is  partof  the  judgment. 

♦ 

This  being  upon  a  point  favcd  at  niji  prius^  the  plaintiff lud 
Judgment, 

Dominus  Rex  verfus  Kelley. 

Warrant  tow       ^  M^  H  E  defendant  having  been  formerly  bound  over,  appcar- 
trcafon  executed     J^      ^d  the  firft  day  of  the  term  upon  his  recognizance,  and 

Mr.  Attorney  acquainted  the  court,  thai  there  was  a  new  wax- 
rant  againft  him  for  treafonable  practices  committed  fincethe 
laft  term,  which  the  officer  had  not  been  able  to  execute ;  and 
therefore  defired  leave  that  it  might  be  executed  in  courts 
which  was  granted',  and  dono  accordingly, 


Pra^ice. 


Bland  verfus  Pakenhan, 

TH  E  court  held,  that  the  prefence  of  an  attorney  ofCB* 
at  the  execution  of  a  warrant  to  enter  up  judgment  lii 
B,  R*  was  fuBicient. 

Dominus  Rex  verfus  Tod  et  al'. 

Mandamus  to      "13^  *^^  ftatute  6  Geo.   f.  21.  the  juftices  of  peace  have  * 
proceed  tojiidg-  jj  jurifdiftion  given  them   in  fome  cafes  to  receive  aninfof- 
Scrcaf  2a8      n^^ition,  and  make  their  determination,  upon  a  feizure  of  bran- 
dy:  upon  information  exhibited  by  the  officer  of  the  cuftom'i 
the  fadt  appeared  not  to  warrant  the  feizure,  but  the  juftice  in 

favour  of  the  officer  refufed  to  difmifs  the  information,  fo  as  th« 

owners 
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iwners  might  have  their  brandy  again  ;  and  now  Wearg  moved 
or  a  mandimniy  to  compel  him  to  determine  the  matter,  which 
fn&  granted  accordingly. 

Green  verfui  Guantlett, 

THE  court  on  motion  for  a  new  trial  held,  that  the  giving  pmaicc 
notice  of  trial  at  the  end  of  half  a  year  after  ilFue  joined, 
Fould  prevent  the  necefSty  of  giving  a  term's  notice,  till  ^  year 
Fter   the  laft   notice  which  was    given  and   countcrn^xanded. 

Dominus  Rex  verfui  Reader. 

rHE    defendant   was  convifted   for  keeping  an   alehoufe  Praaiqc,  baU. 
without   licence,  and  was   thereupon  committed  for  a 
Lonth  as  the  a6l  direfts.     After  he  had  lain   a  fortnight,  he 
rought  a  certiorari^  and  upon  the  return  of  it  he  was  admitted 

>  bail ;  the  court  being  of  opinion,  that  if  the  convidlion  was 
oniifmed,  they  could  commit  him  in  execution  for  the  refidue 
f  the  time. 

Hooper  verfm  Dale. 

THERE  being  a  vacant  poflefibni  a leafe  was  fealed  upon  Cafual  ejcfior 
the  premifles,  and  the  defendant  ejected  the    leiVce,  and  cannot  confefi 
ken  gave  a  warrant  of   attorney  to  coafefs  judgment ;  which  ^**  8"**"^' 
vas  now  moved  to  be  fet  afide,  for  that  the  cafual  ejector  can 
n  no  cafe  confcfii  judgment.     I  endeavoured  10  didinguilh  this 
'om   the  common   cale,  where  the  cafual   ejcSor    is   only  a  . 
ominal   perfon  \  but  the  court  faid  it  was  a   crick,  and  fet 

>  afide. 

Shcather  verjus  Holt. 

^TRANGE  moved  for  an  attachment  for  a  refcue  of  one  >j<5  ^ftgchra-nt 
taken  on  a  capas  ad fatisfaciendtun.      And  upon  the  rule  to  oniffiJayltota 
icw  caufe,  the  court  faid,  that  in  regard  thefe  motions  grew  "^t^^^'*'^°'*^ 
pon  them  more  than  they  at  firft  intended,  they  would  expedl 
return  in  all  cafes  for  the  future  j  and  therefore  difchargcd 
le  rule. 

JV.  B>  Afterwards  upon  conference  with  the  Judges  ofC  S. 
who  grant  the fc" attachments  every  day,  the  court  thought 
fit  to  come  into  that  practice  again. 

Hll*  9  Geo.  Griudncy  v.  Toufler^  Mcare  v.  Gallard^   tlicy    rc- 
■  fumed  the  old  rule,  and  required  a  return.    Yaung  v.  Pahu^ 
Trin.  5  Geo,  2. 

M  m  2  ,  The 
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K<x  attachment 
for  a  voluntary 
efcape* 


The  gaoler  of  Shrewfbury's  cafe. 

MR.  Attorney  moved  for  an  attachment  againft  him  for 
voluntary  efcape  of  one  in  execution  for  obftruding  1^ 
excife  ofEcer  in  the  execution  of  his  office  ;  but  the  court  r^^ 
fufed  to  grant  it,  there  being  no  precedent  for  that  purpot^^ 
however  they  ordered  him  to  ihew  caufe,  why  there  ihould  txot 
tc  an  information.  "^i 


t  « 


Fleming  verfus  Langton. 

'vCThcre  there  are  'Tp  HERE  were  four  counts  in  the  declaration,  nonajfu 
i(rues  in  faa  and  X  pleaded  to  three,  and  a  demurrer  to  the  fourth.  After 
in  law,  the  judgment  on  the  demurrer,  the  plaintiff  takes  out  a  writ  of  in- 
waivc'thei/Tues  ^^iry  and  executes  it.  This  was  moved  to  be  fet  aflde,  there 
infaa,  and  being  no  noUe  profeqvi  orn  the  roll;  and  it  was  infifted,  that 
rJ[''Ton"th^  ^^^  plaintiff  ought  to  taker  out  a  venirt^  tarn  to  try  the  ifiiic, 
4cn^urr^.  quam  to  inquire  of  the  damages  upon  the  demurrer.     Sed  fer 

curiam^  That  is  indeed  the  courfe  where  the  ifTues  arfe  canicd 
down  to  trial  before  the  demurrer  is  determined,  and  in  that 
cafe  the  jury  give  contingent  damages  j  but  here  the  demurrer 
being  determined,  and  ^the-plaintifF  being  able  to  recover  all  ho 
goes  for  upon  that  count  5  there  is  no  reafon  why  we  fliould 
force  him  to  carry  down  the  caufe  to  nifi  prius :  and  as  to 
the  want  of  a  nolle  profequi  upon  the  roll,  he  may  fu|^ly  that 
when  he  comes  to  enter  the  final  judgment  j  if  not,  you  will 
have  the  advantage  of  it  upon  a  writ  of  error.  The  judgmeot 
lipon  the  inquiry  muft  fland. 


Replication  nom 
tp  attortt\  muft 
not  conclude  al 


Barker  ver/us  Forrefl, 

IN  C.  B.  the  defendant  after  fpecial  imparlance  pleaded  hit 
privilege  of  an  attorney  of  B,  R.  The  plaintiff  replied  him 
not  an  attorney,  and  concluded  to  the  country.  And  on  dc* 
murrer  judgment  in  chief  is  entered  for  the  plaintiff,  but  re- 
vcrfed  on  error,  becaufe  being  on  demurrer,  the  moft  tho 
plaintiff"  could  have,  was  a  rcfpondes  oujler,  Et  per  evriath 
rhat  there  muft  be  in  this  cafe,  becaufe  though  the  replication 
is  ill  in  concluding  to  the  couAtry,  yet  the  plea  is  ill  too,  ^ 
•ppming  after  an  imparlance,  though  it  be  a  fpecial  one. 


UA 
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Lock  verfus  Major. 

BY  ftatutd  5  Gedk  c.  24.  §  30.  it  is  provided^  "  That  a  5  G.  i.  c.  44. 
*'  bankrupt's  certificate  (hall  be  given  in  evidence,  and  be  fifi"j™no*ev^' 
a  full  difcharge  of  any  action  that  Qiall  be  brought  by  any  dence  of  the ' 
creditor  o(Juch  bankrupt.''   A  point  was  referved  at  niji prius  banlu^uptcy. 
efore  Pratt  C.J.  whether  it  was  not  ftill  neceflary  to  prove  'f^'^of  j-fc.  30, 
n  ad  of  bankruptcy.     And  upon  debate  in  open  court  they  Sce  Green* 
rere  all  of  opinion  it  was,  for  the  word  fiuh  vi^s  relative, 
nd  therefore  he  muft  be  proved  to  be  fuch  a  pcrfon  as  is  before 
Icicribed. 

Anonymous. 

THE  court  granted  a  rule  for  the  coroner  oi  Wenlock  in  Rule  for  coroner 
C0m*  Salop  to  take  up  a  body,  in  order  for  a  new  inqui*  [<>  makeup  the 
■tion,  the  former  having  been  qualhcd. 

Thornton  verfus  Moulton. 
At  Guildhall,  coram  Pratt  C.  J. 

A  T  the  opening  of  the  books  the  two  brokers  met,  and  the  What  a  tender 
t\,  felling  broker  told  the  other,  he  was  ready  to  transfer  ;  ^^  ^^^^^ 
lit  odier  alleged  it  was  ufual  to  indulge  the  buyer  for  two  or 
iiree  days,  and  that  he  would  find  his  principal  in  that  time^ 
Bvhich  the  other  not  difagreeing  to,  nothing  further  was  done. 
And  for  want  of  having  the  buyer  called  at  the  books  the  firft 
lay  of  the  opening,  the  Chief  Jufticc  ruled  it  not  a  good  tender, 
^d  the  plaintiff  was  nonfuited. 


Hopibn  verfus  Trevor.    In  Cane. 

TH  £  defendant  being  the  fon  of  the  late  Mafter  of  the  Specifick  per- 
Rolls,  and  under  the  difpleafure   of  his  father,  did  upon  formancwiecr^ea 
^marriage  of  his  daughter  with   the  plaintiff  enter  into  a  ^g^([^j  j^^^^lj 
bond  of  the  penalty  of  5000/.  conditioned  to  fettle  one  third  the  penalty. 
rf  whatever  eflate  in  lands  fhould  come  to  him  on  the  death  of  *  ^  ^*^*  ^^ 
bis  father.     The  mafter  dying  without  a  will,  a  very  confider-  20  Mod.  507. 
*ble  eflate  dcfcended  to  the  defendant  his  eldefl  fon,   who  neg- 
Wbng  to  make  any  fcttlement  within  the  time  limited,  the 
Naintiff  brought  his  bill  in  this  court  for  a  fpecific  performance. 
Tlic  defendant  by  his  anfwer  inlifls,  that  he  ought  to  be  lefk  to 
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fue  the  penalty,  having  his  remedy  upon  that  at  law :  but  Lord 
Chancellor  decreed  a  fpecifick  performance,  faying  it  was  un- 
reafonable  to  give  an  deftion  to  the  defendant,  when  the  plain- 
tiff could  have  none ;  for  if  the  lands  to  be  fettled  were  not  of 
the  value  of  5000/.  he  could  never  refort  to  the  penalty;  and 
on  the  other  hand,  if  they  exceeded  that  value,  it  was  not  juft 
he  (hould  be  left  to  it ;  neither  would  it  anfwer  the  intent  of 
the  parties,  which  was  to  fecure  a  provifion  for  the  wife  and 
children  by  the  fettlement  of  the  eftate ;  becaufe  if  the  plaintiff 
was  to  have  the  penalty,  it  muft  be  as  a  debt  due  to  himfclf, 
and  this  court  would  have  no  power  to  compel  him  to  do  any 
thing  out  of  it  for  their  benefit. 


Peelc  verfus  Capel.     In  Canc< 


be  allowed. 


Bond  ofrcfig-  /^AP EL  on  prefenting  Peele  to  a  living,  took  a  bond  from 
nation  where  to  w  ^j^^  ^^  refign  when  the  patron's  nephew  came  of  agi,  for 
J  vv'hom  the  living  was  defigned«  When  the  nephew  was  of 
age,  inftead  of  requiring  a  refignation,  it  was  agreed  bctwtcil 
them  all,  that  Peele  (hould  continue  to  hold  the  living,  paying 
jo/-  fer  ann,  to  the  nephew.  PeeU  makes  the  payment  for 
^yen  years,  but  refufing  to  pay  any  more)  the  patron  puts  the 
bond  in  fuit ;  and  then  PeeU  comes  into  this  court  for  an  in- 
junction,  and  to  have  back  his  30/.  per  arm.  On  the  hearing 
the  Chancellor  granted  the  injun<5lion,  not  (as  he  faid}  upon 
account  of  any  defeat  in  the  bond  itfelf,  which  he  held  good, 
but  on  account  of  the  ill  ufe  that  had  beenlnade  of  it :  and  as  to 
the  money,  it  being  paid  upon  a  fimoniacal  contnu^,  he  \A 
tlie  plaintiff  to  go  to  law  for  it. 


Keen  verfus  Whiftler.     In  C.  B. 

Wheremorecoftf  'TT^  R  E  S  P  A  S  S  for  chafing  his  cow,  and  his  domeftick  fowls, 
thandama^cj.  J[  ^/z.  hens,  gcefe,  ^l\  with  dogs,  which  dogs  were  ufcd 
?9>  Ba^  Abr!  ^^  ^'^^  ^ame  fowl,  by  whofe  biting  they  were  killed.  On  Not 
5I3,  guiltyj  verdift  for  the  plaintiff;  and  he  had  his  full  cofts,  be- 

caufe this  is  not  a  trefpafs  wherein  the  right  of  the  freehold  may 
come  in  queftion. 


BlackwcU 
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Blackwell  verfus  Na(b* 

Intr.  Mich.  8  Geo.  rot.  212. 

"  W  debt  for  a  penalty,  the  plain tifF  declares,  that  be  covenant-^  j,  u  totrtmi* 
^  ed  to  transfer  to  the  defendant  on  or  before  the  21ft  ofSeptcm-  ^^r  ^^^>  »"<! 
r  fo  much  ftock,  and  that  the  defendant  in  conftderatione  praemif-  ^^l^^J^\^^ 
rum  covenanted  to  accept  and  p^y  for  it  j  and  then  avers  that  not  a  condition 
e  was  at  the  books  the  21ft  of  September^  et  paratus  fuit  et  obtulit  P«cedent. 
i  transferendum  to  the  plaiutilT,  who  then  and  there  refufed  to  ^  ^^*  *°^* 
cccpt,  or  pay.  <*<f<iV- 

On  demurrer  it  was  objeAed  by  Acherky^  t\izt  for  it  made  it 
.condition  precedent.  14^.  4.  19.  5  G?.  21.  15  ^.  7.  i8* 
3)^.  76.  2  Saund.  752.  And  therefore  to  intitle  himfelf  to  this 
idion,  the  plaintin  (hould  have  (hewn  an  a£hial  transfer  of  the 
lock,  and  the  rather  here,  becaufe  the  covenant  was  not  to  pay 
he  money  till  the  day  of  transfer,  which  brings  this  cafe  out  of 
he  diftinclion  laid  down  in  Thorpe  v.  Thorpe^  Salk.  17 1« 

Retvt  contra.  Here  are  mutual  covenants,  and  therefore  we 
eed  not  fhew  a  performance  of  our  part  of  the  agreement ;  but 
'  we  were  obliged,  a  tender  is  fufHcient,  efpecially  a  perfonal 
ne,  as  this  muft  be  taken  to  be  from  the  refiifal  which  is  alf- 
iged ;    and  it  being  a  perfonal  tender,  that  helps  the  want  of 
ly  averment  of  the  ufage  of  the  company,  and  of  ftaying  till 
ic  books  were  fliut,  acording  to  the  cafe  of  Lancajhire  v.  Kil"  a  Salk.  6*3. 
ftgworthy  for  this  is  like  the  tender  of  rent,  where  a  refufal  on  P^J  3-  ^^^' 
ny  part  of  the  day  excufes  the  party  from  any  longer  attend*-  i<i/m.  687. 
nee;  befides,  this  declaration  is  according  to  the  precedents.  Com.  Rep.  116. 

Brownl.  E?it.  14.     Br.  Red.  109.     Lutw.  226.     Lev.   Ent.  ^^.%\J^ 
Py  44- 

Etper  curiam^  In  conjideratiom  praeniijjorum  is  in  confideration 
f  the  covenant  to  transfer, .  and  not  of  an  a<9ual  transferring, 
or  which  the  defendant  has  his  remedy ;  or  if  it  were,  a  tender 
ind  refufal  would  amount  to  a  performance  :  in  ail  thefe  cafes 
he  great  queftion  is,  who  is  to  do  the  firft  z& :  but  when  the 
ransfer  is  to  be  upon  payment^  there  is  now  colour  to  make  the 
ransfer  a  condition  precedent. 

yudicium  pro  quer*  nifi^  but  enlarged  to  next  term  on  the  iqi- 
»ortunity  of  the  defendant's  counfel,  who  alleged  he  had  new 
K>ints.  HiU  9  Geo,  the  plaintiff  had  judgment  witliout  argument. 

Trin.    10  Geo.  the  judgment  was  affirmed  in  the  Exchequer 
(phamber. 

M  m  4  Dominus 
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Dominus  Rex  vcrfus  Decan*  ct  Capitul'  Dublin. 

i^  Whether  TT^  R  R  O  R  <f  5.  iJ.  /«  Hihcrnia  of  the  award  of  a  percmptoiy 
cnor  will  lie  on  fi  jj^andmnu:  to  admit  -Ro^^r/  BinLgaU  to  his  ftall  in  the  choir 
ptr-Tiptory         ^"^^  »^^s  voicc  in  thc  chaptcr. 

8  Mod.  »7.  Xhc  firft  mandamm  recites,  that  thc  fald  Rahtrt  had  been  le- 

gally inilitoted  and  inducted  to  his  ftall  and  voice,  which  die 
dean  and  chapter  had  refufed  him ;  ideo^  Cffr. 

After  an  aliai  and  pluries  they  return,  that  Hen.  8.  by  his  let* 
ters  patent  under  thc  great  feal  of  Ireland^  dated  lo  Aiay^  Afou 
Regni  33.  gave  to  the  dean  and  chaptcr  and  their  fucccflbrs  a 
power  to  make  ftatutes  and  ordinances  for  the  better  goveni- 
ment  of  the  church,  by  virtue  of  which  they  ordained,  that  every 
perfon  before  he  fhould  be  admitted  to  his  ftall  in  the  choir  and 
his  voice  in  thc  chfllptcr,  fliould  take  his  corporal  oath  before 
the  dean  and  chaptcr  for  the  time  being,  of  canonical  obedi- 
ence to  the  dean,  and  to  obferyethe  ftatutes  and  cuftomsofthe 
church,  and  to  keep  the  fecrets  of  the  chapter.  That  dicy 
were  ready  to  hdve  admitted  the  faid  DowgoU  to  his  ftall  and 
voice,  but  that  he  refufed  to  take  the  faid  oath,  though  requeft- 
cd  fo  to  do,  et  ea  dc  caufa  they  cannot  admit  him.  Then  thc 
entry  goes  on  with  a  quia  videtur  cur\  that  thc  return  is  fuffici- 
ent,  tdeo  conccdatur^  et  per  cur''  hie  ordinatum  ejiy  quadjiat  hrtfx 
de  peremptorie  mandctmiis. 

Upon  error  of  this  the  general  errors  are  affigned,  that  no 
fuch  v/rit  ought  to  have  been  awarded,  and  that  the  return 
ftiould  have  been  allowed.  Thc  Attorney  General  here  pleads 
'in  nullo  eft  crratutn. 

Fazakerley  pro  queren,  in  errore.  That  a  writ  of  error  will  lie 
in  this  cafe,  though  that  is  a  point  never  yet  determined:  it  is 
the  policy  of  tiielaw,  that  no  one  court  fliould  be  intrufted  witl* 
the  fole  determination  of  any  man's  property  j  for  which  reafon 
it  furnlfties  the  party  with  writs  of  error,  bills  of  exception?, 
demurrers  to  cviilencc,  tfr.  If  the  validity  of  this  return  bad 
been  determined  in  an  aftion,  nobody  will  fay  but  a  writ  of 
error  would  He;  and  is  not  thc  very  fame  matter  put  in  judj- 
ment,  only  in  a  more  fiimm;:r7  v/avf  and  is  not  property  more 
and  more  every  day  the  fubjcctV///W<7;/Z7,'j'j  ?  2  Cro.  6.  fays  all 
proceedings  of  courts  of  jufticc  ought  to  be  examinable  in 
Error  net  en  the  another  place;  and  in  the  cafe  of  y//?»/v  v.  jniie  it  was  held,' 

mand,  wi-erc  "^''^  *^  ^'''^^^  <J^  ^-'^^^'^  woiiKl  lic  ou  thc  :uvaid  to  rcmand,  wiiere 
t^ic  crturt  ittuiVs  thc  court  rvfiHcd  to  bail. 

*"  ''»''•  Taking 
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Taking  it  therefore  for  granted  that  a  writ  of  error  will  lie, 
ball  proceed  to  mei)tion  my  exceptions  to  the  mandamus. 

I .  Here  is  no  title  to  the  archdeaconry  fet  out,  only  that  he 
s  collated,  inftituted  and  indudbd  :  in  a  quare  impedit  they 
^ys  ihew  a  vacancy. 

I.  The  writ  \%feh  defe^  and  (hews  it  to  be  unneceflary,  for 
ng  iiidu(Eled  he  has  a  right  to  all  the  incidents  of  his  office. 
}pofe  an  houfe  was  annexed  to  the  archdeaconry,  would  this 
irt  grant  a  mandamus  for  that  ?  No  furcly,  they  would  leave 
1  to  his  ejedment :  you  will  indeed  help  him  into  the  office, 
hout  which  he  could  not  maintain  an  eje<flment.  The  cafe 
a  parfon  is  the  fame,  for  he  is  put  to  fue  for  his  tithes,  and 
uiot  have  a  mandamus  to  die  parifhioners  to  fet  them  out.  In 
cafe  jof  corporation  officers  indeed  you^rant  a  mandamus  to 
iycr  the  tnjignia  after  the  party  is  fworn  in  •,  but  that  is 
rauie  the  office  is  annual,  and  it  is  i^eflary  the  mayor 
mid  have  them  immediately,  in  order  to  command  the  more 
ped. 

3.  TTiis  IS  an  ecclefiaftical  office,  and  therefore  the  right 
ly  not  be  fo  properly  determinable  on  a  tnandamus^  as  before 
!  ordinary.  * 

Reeve  contra.  A  writ  of  error  may  by  the  fame  reafon  He  on 
!  award  of  the  firft  writ  of  mandamus^  as  on  thie  perempory 
!  i  and  then  it  is  eafy  to  fee,  the  delay  would  be  infinite. 

rhe  property  is  not  determined  on  this  writ,  for  it  gives  the 
ty  no  right  whatfoever  j  on  the  award  of  a  habeas  corpus  error 
I  not  lie.     8  Co.  127.     And  in  the  cafe  of  the  bifhop  of  Lrf. Raym.  545. 

David's  the  entry  was,  that  the  party  prayed  a  prohibition,  denuVof  a"Vo!* 
7  non  conceditury  and  yet  no  error  was  held  to  lie  of  it.     And  hibitian. 
the  cafe  of  Strode  v.  Palmer^  Trin.  1  Geo.  where  this  point  Lill.  Ent.  248. 
s  ftirred  but  not  determined  ;  it  was  however  refolvcd  by  all  ^^'  ^^l' 
:  court,  that  it  would  be  no  fuperfedeas  to  the  peremptory  man- 
nus  5  and  therefore  I  cannot  imagine  what  ufe  it  will  be  of, 

as  the  matidamus  gives  no  right,  he  has  nothing  to  make  re«- 
ution  of  upon  the  reverfal. 

But  if  error  will  lie,  yet  the  return  is  infufficient,  and  there-  whe«acorpo. 
t  the  peremptory  mandamus  was  well  awarded,      i.  Bccaufe  "^'»on  *»"  • 
I  by-law  is  void,  in  impofmg  an  oath  on  a  perfon  not  ob-  ft^^t^J'Jhey 
ed  to  take  one,  and  in  giving  themfelves  a  power  to  admi-  cannot  give 
br  it.     Befides,  he  is  not  a  member  till  admitted,  and  there-  themfelves  a 
c  this  is  to  bind  one  not  a  member,     2.  They  have  not  fet  n-*ft^'anoa^' 

out. 
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put,  when  the  by-law  was  made,  perhaps  it  was  fince  our  In« 
du^on.  3.  They  fay  he  was  requefted  to  take  the  oath,  but 
not  that  It  was  tendred  to  him. 

As  to  the  exceptions  to  the  mandamus^  I  (hall  content  my* 
felf  with  this  general  anfwer,  that  the  party  here  has  no  oc- 
cafion  to  fhew  his  title  ^  and  it  was  never  intended  he  (hould  be 
as  exa£l,  as  if  he  was  anfwering  an  information  in  nature  of 
a  quo  warranto, 

Fazakerley.  The  cafe  of  Strode  v.  Palmer  is  very  different 
from  this,  for  that  was  a  cafe  upon  the  mandamus  a^,  and  the 
judgment  of  the  court  was  founded  on  the  words  of  that  ftatute, 
which  are,  *^  That  if  the  return  be  adjudged  infufficient,  a 
^^  peremptory  mandamus  fhall  iiTue  without  delay.** 

Chief  Juftice.  Here  are  three  qucftions,  i.  Whether  tie 
mandamus  be  good?  2.  If  the  return  be  fo?  And,  3.  If  the  writ 
of  error  will  lie  ?  ^ 


4imim/4mii  is         As  to  the  firft,  it  is  true  we  grant  mandamuses  where 
pnly  to  givea     ^{fe  the  party  would  be  without  remedy,  as  to  be  fwomin; 

f^tf/poffd^      ^"^  'f  **^  ^^  ^^"^»  ^^  g^  ^^  further,  but  leave  him  to  get  an 
^on.  a£lual  admiflion  how  he  can :  we  give  him  a  legal  polkffion, 

^te  Black.  Rep,  ^^j  ^jjgj^  leave  him  to   his   remedy.     Indeed  in  the  cafe  of 
^°*^  mandamuses  to  reftore,  we  go  further :  but  that  is  bccaufe  he 

had  an  a£lual  poileflion  before :  and  the  reafon  why  in  tbeodier 
cafe  we  do  not  meddle  with  the  a&ual  pofleffion  is,  ^ecaufe 
when  we  have  given  him  a  legal  one,  he  is  by  law  as  much  in- 
titled  to  every  right  belonging  to  the  office,  as  if  he  had  the 
aiSual  pofleffion,    and   may  maintain  that  right  without  our 
affiftance,  even  againft  another  who  is  in  pofleffion  of  the  office* 
Confider  what  would  be  the  confequences  if  we  fhould  inter- 
pofe  :  here  are  two  perfons  who  both  claim  a  title  to  the  &nie 
office,  and  each  of  thefe  have  an  equal  right  to  our  affiftance ; 
we  grant  each  of  them  a  mandamus  to  be  admitted,  which  writs 
ar^  fsxecuted  on  behalf  of  both  ^  what  then  are  they  to  dp  i^en 
they  come  together  ?  neither  will  fubmit  to  the  other,  and  fo 
there  is  no  remedy  but  to  fight  it  out,  by  which  means  we  art 
the  inftruments  of  breaking  the  peace.     He  that  hs^s  the  legal 
pofleffion,  may  maintain  his  right  againft  any  difturbances,  WP 
pnly  put  \i\m  in  the  way  to  purfue  his  proper  remedy.    Here  has 
been  an  induction,  and  that  is  fufficient ;  and  therefore  I  think 
the  mandamus  deftroys  itfelf.    As  to  the  cafe  of  the  injlgnia^  that 
(lepends  upon  the  particular  reafon  that  has  been  mentioned. 

%.  But  if  the  vvTip  were  proper,  then  the  return  is  il) :  caji 
they  force  anoath  upon  a  man  not  to  reveal  fecrets  ?  I  am  fure  it 
is  ^  very  dangerous  one  :  and  as  to  ^e  canonical  pbedience, 
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^iktf  may  enforce  that  by  ecclefiaftical  cenfures  without  in  oithi 
iit;  Sherhci's  cafe  was  founded  on  an  ad  of  Parliament,  which 
jlkid  he  fliould  have  a  ftall  and  voice ;  and  till  that  was  affign-* 
he  was  not  in  legal  pofTeiHon  of  the  prebend*     jfntf^  159& 


3^  As  to  the  thil-d  poiiit,  I  am  doubtful  whether  the  writ  of 
^rror  will  lie;  if  the  return  had  been  allowed^  I  fhould  think  it 
li9ud  to  re-examine  it. 

Prrujys  Juftice.     I  think  the  mandamus  is  not  proper,  and  that 
cafe  of  the  inftgnia  ftands  fingle  on  that  particular  reafon^ 
without  them  nobody  will  give  the  mayor  due  refpe<St. 


Eyrt  Juftice.     I  think  the  mandamus  is  good,  for  as  to  th^ 
lifant  of  tide,  here  is  as  much  fet  out  as  is  done  in  the  cale  of 
^CMrporation  officers,  where  they  only  fay  debito  modo  eU£fus%     As 
.  *^o  the  main  point,  I  think  a  mandamus  is  very  proper  to  ad- 
nit  a  man  to  the  exercife  of  his  office  ;  ami  that  if  a  common-^ 
councilman:,  after  fwearing  in,  fhould  be  denied  admiffion  into 
die  council-room,  he  might  have  a  writ  for  that  purpofe.     And 
I  take  Dr.  ShcrlocJ^s  cafe  to  be  the  fame  with  this,  for  he  was 
^  prebendary  by  virtue  of  the  aft  of  Parliament,  without  any  furthef 
ceremony,  and  had  the  fame  right  to  his  feat  and  voice  as  this 
,  Jhan  has  ;   and  if  a  mandamus  will  not  lie,  I  do  not  fee  what 
...  other  remedy  he  has  to  get  into  his  ftall,  unlefs  it  be  by  force. 

;    As  to  the  return  it  is  certainly  ill,   for  it  is  not  the  char«  Wh^reth«chifs 
ttr  but  their  own  by-law  that  gives  them  power  to  adminifter  ^"  ^*^"  "^  * 
the  oath :  in  the  cafe  of  corporations  whera  the  charter  doth  tS^^thtdnh 
not  impower  any  body  to  give  the  oath,  they  are  forced  to  of  office,  thfr« 
get  a  dedimus  out  of  Chancery.     Neither  is  the  by-law  well  fet  ^^^^^^^  \^^*^ 
out)  for  it  is  only  inter  Jlatuta  ordinatum  ejl,    without  ftiewing  purpofci 
when  or  by  whom  it  was  made. 

This  entry  of  the  award  of  a  peremptory  mandamUs  is  no 
judgment,  for  want  of  conjideratum  efl^  which  ftiould  have  been 
in*  Mich,  10  JV,  3.  rot.  83.  the  writ  recites,  that  the  return 
was  held  infufficient,  fer  quod  confidcratum  fuit^  quodfitret  hrevi 
de  peremptorie  mandamus  tarn  in  complemento  judicii  quam  in  exe-* 
cutione  ejufdem.     16  Car,  2.  rot,  135*     Rexv,  Major  em  de  Maid-* 

Jl9Hi*  29  Car,  2*  rot*  44.  Mich.  2  ^^'  3'  ^^^'  ^39>  ^4^* 
y  W.  3.  rot,  6o»  are  all  fo.  But  I  do  not  find  they  ever  entered 
up  a  formal  judgment. 

This  award  therefore  of  a  peremptory  mandamus  is  a  judg- 
ment of  which  error  will  He  5  and  the  party  will  have  the  cf* 
kOi.  of  it  in  fuperfeding  the  writ,  if  reverfed. 

Fortefcui 
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Fortefcue  Juftice.  I  think  it  is  hard  to  maintain,  that  a  writ 
of  error  will  lie,  becaufe  without  ideo  confideratum  eft  it  is  no 
judgment :  it  is  againft  the  nature  of  mandamus* %y  which  are 
fejtinum  remediumy  and  great  inconveniencies  will  follow,  where 
the  writ  is  to  deliver  the  infegniay  or  publick  records.  Rjley 
fays  they  were  formerly  no  more  than  letters,  and  now^tbe 
difobedience  of  them  is  only  a  contempt.  Entries  are  nude 
of  contempts,  and  yet  I  believe  error  was  never  brought.  Bagh 
cafe  was  the  firft  judicial  mandamt^Sy  and  till  12  ff^»  3.  they 
were  never  entered  of  record,  when  a  rule  was  made,  that 
they  ihould  be  entered  of  the  fame  term  they,,9ome  in. 

As  to  the  point  of  the  mandamus^  I  am  inclined  to  be  of 
my  Lord  Chief  Juftice's  opinion,  that  it  will  not  lie  whttt 
there  is  a  legal  poiTeffion,  and  there  was  not  that  in  SbgrkPi 
cafe,  for  he  was  never  fworn. 

It  was  afterwards  argued  a  fecond  time  time  Pajcb.  8  6(^ 
when  Wearg  pro  quer^  in  trrore  made  two  points,  i .  Whether 
the  writ  of  error  lay :  and,  2.  Admitting  it  did,  whether  th« 
judgment  was  erroneous. 

As  to  the  firft  point,  appeals  are  a  privilege  much  favoured 
by  law,  and  therefore  a  new  erected  jurifdi<5lion  is  not  exempt 
from  them.  Salk*  263.,  A  mandamus  is  now  become  a  formed 
writ,  and  like  other  writs  muft  bear  tejle  in  term.  2  Keb*  91. 
It  is  like  a  civil  a£l;ion,  the  party  muft  fhew  a  tide,  and  the 
return  muft  either  admit  or  deny  it,  and  when  the  proceeds 
ings  are  clofed,  the  judgment  is  entered  with  an  ideo  conjOt" 
deratum  e/f,  A  writ  of  error  lies  upon  a  fine,  and  yet  that  is 
only  an  agreement  of  the  parties  upon  record. 

The  rights  that  are  determined  upon  thefe  writs  are  many 
times  of  an  high  nature,  and  are  of  confequence  to  the  publick 
in  keeping  out  an  improper,  or  bringing  in  a  rightful  officer : 
and  it  is  of  confequence  likewife  to  the  party  himfelf,  who 
has  his  private  right  bound  by  fuch  a  determination  as  is  made 
upon  this  writ. 

1 

It  was  objected,  that  if  error  will  lie  upon  the  award  of  the 
peremptory  mandamusj  it  may  as  well  lie  upon  the  firft  writ,  and 
then  the  delay  would  be  infinite.  But  I  take  it  to  be  no  con- 
fequence, that  if  it  lies  on  the  laft,  it  muft  lie  alfo  on  the  firft  i 
for  I  look  upon  that  to  be  of  the  nature  of  an  interlocutory  judg- 
ment, of  which  error  will  not  lie,  but  the  party  muft  ftay  tiH 
the  caufe  is  clofed. 


The 
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The  inconvenience  of  delay  may  be  avoided,  by  conftruing 
Iks  writ  of  error  to  be  no  fuperfedeai^  as  they  did  in  the  cafe 
rf  Strode  V.  Palmer^  LiU,  Entr.  248.   and  in  many  other  in-  Ante,  105, 517. 
ftances,  which  might  be  put.      i  Mod.  285,  106.      I  /^«/.  266. 
iLev.  120.      I  Sid.  184,  44. 

But  then  it  is  objefted,  if  it  be  no  fuperfedeas^  to  what  pur-     . 
pofe  fliould  yoif  bring  it  ?  Anfwer ;  to   have   him  turned  out 
igain,  if  the  judgment  be  reverfed  :  that  reverfal  may  put  him 
n  the  fame  condition  as  when  he  brought  the  writ. 

'  2.  Taking  it  therefore  for  granted,  that  a  writ  of  error  will 
Le,  I  (ball  proceed  to  ihew  wherein  the  judgment  is  erroneous. 
i.t  \wiil  be  admitted,  that  if  the  original  mandamus  ought  not  to 
■ave  been  granted,  then  every  thing  done  upon  it  mufi  fall. 
A  mandamus  is  not  to  give  a  right,  but  only  a  capacity  of 
Hierting  it,  which  the  party  cannot  do  till  he  has  a  legal  pof- 
Ibffion  ;  if  he  has  that,  it  is  all  the  writ  can  give  him,  and  then 
lie  {lands  in  no  need  of  any  writ.  In  this  cafe  it  appears,  the 
party  was  in  polTeflion  of  the  office,  which  gave  him  a  right  to 
liis  ftall  and  voice,  and  he  mig]^t  as  well  have  taken  the  writ 
to  the  verger  or  the  fexton,  or  to  have  a  houfe,  or  his  divi- 
^nd ;  in  which  cafes  he  having  fuch  a  right  as  will  enable  him 
to  maintain  an  a£tion,  the  law  leaves  him  to  that.  Dr.  Sher- 
A«i*8  cafe  is  widely  different,  for  there  the  letters  patent  were 
no  more  than  a  ftanding  nomination,  which  left  the  right  of 
idmtflion  in  the  dean  and  chapter  as  it  was  before,  and  (o  was 
tlo  more  than  the  common  cafe  upon  a  bare  nomination  or 
dedion  ;  but  the  party  here  has  at  the  time  of  fuing  out  the  firft 
^Handamus  all  that  which  Dr.  Sherlock  did  not  enjoy  till  the  pe- 
remptory mandamus  gave  it  him. 

Pengelly  Serjeant  contra.     That  the  maruiamus  well  ilTued,  and 
fcbat  the  writ  of  error  would  not  lie. 

As  to  the  mandamus,  it  appears  that  Dowgate  has  a  right  to 
a  ftall,  and  in  confequence  of  that  he  muft  have  a  remedy  to 
come  at  it.     It  is  not  pretended,  that  a  quare  impedit  will  lie, 
Tior  can  he  bring  an  aflife,  he  having  the   office  already,   and 
that  for  which  he  is  contending,  being  only  a  particular  pri- 
vilege annexed  to  it.     He   cannot  have  an   eje<Slment,  it  not 
"^Iwng  fuch  a  thing  whereof  the  fherifF  can  give   pofTeflion  ; 
*|ior  will  an  aftion  upon  the  cafe  anfwer  his  purpofe,  becaufc 
\t\  that  he  cannot  recover  his  ftall,  but  only  damages  for  being 
^^pt  out, 

As 
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As  therefore  he  can  have  none  of  thefc  remedies,  h?  is 
under  a  ncceifity  of  praying  a  mandamus^  which  lies  for  him 
on  behalf  of  the  crown,  as  ho  is  an  officer  appointed  by  the 
royal  charter, 

I  wonder  to  hear  it  faid  we  arc  already  in  poiTei&on  of  every 
thing  the  writ  can  give  us,  when  it  appears  by  the   writ  and 
return,  that  though  we  are  archdeacon,  yet  w#  have  no  fort  of 
pofleflion  of  this  particular  franchife.     In  the  cafe  of  the  inj^- 
nia  the  officer    is  not  without  remedy,  if  a  mandamus  (hould 
not  be  granted,  for  no  doubt  he  may  maintain   an  adiojQ  of 
trover  ;  but  the  reafon  you  do  not  put  him  to  that  is,  beciofe 
damages  will  not   anfwer   the    purpofe,   which    reafon  holds 
equally  in  our  cafe,      i  Lev.  1 19.  a  mandamus  was  granted  for 
fuch  a  privilege  ^s  this  annexed  to  an  office,  for  that  was  to 
give  an  alderman  his  precedency,     i  Vent,  188.     2  Hell.  H^. 
482.     PaL  51.     It  is  no   obje6lion,^  that  this  office   is  of  a 
fpiritual  nature.     Sir  T.  Jones  199.     F,  N,  B.  34.  D.  a  writ 
to  indud  to  a  ftall. 

2.  Whether  the  mandamus^  was  well  granted  or  not,  viB 
be  immaterial  here,  if  I  fhew  that  no  writ  of  error  willfo 
upon  it.  It  can  be  of  no  confequence  or  inconvenience  if 
error  does  not  lie,  becaufe  the  mandamus  neither  gives,  nor 
concludes  the  right.  Suppofe  there  fhould  be  a  rcverfal,  who 
can  pray  that  the  party  may  be  put  out  again  ?  Error  will  oot 
Jie  on  a  habeas  carpus.  8  Co,  12^*  Nor  on  a  fine  impofed  by  the 
court ;  and  yet  thefe  may  be  matters  of  great  confequence  to 
the  parties  :  here  is  no  body  elfc  contending  for  this  ftall,  or 
\i^Q  can  demand  a  reftitution  ;  and  if  it  had  ever  been  ima- 
gined a  writ  of  error  would  lie,  we  muft  have  met  with  it  bc- 
tore  now. 

IVearg  replied.     The  reafon  why  the  party  cannot  bring  i 

Juare  impcdit  is,  becaufe  that  is  not  his  proper  remedy,  which 
e  muft  feck  by  ailion  upon  the  cafe.  A  mandamus  will  not 
]ie  to  con^in^and  the  providing  neceilkries  upon  a  vifitation,  but 
the  party  muft  fue  for  procurations.  In  the  cafe  of  precedence 
the  al demean  could  have  no  a£iion,  and  therefore  the  ^^' 
damus  migl^t  be  proper. 

Adjonrnaiur  \  and  this  term  it  was  argued  ex  parte  defenim^^ 
in  ^rrore  on  the  fmgle  point  of  the  writ  of  e^rrojT,  upon  which 
pnly  the  ^ou^t  delivered  their  opinions. 

Chief  Juftice,  This  caufe  being  argued  ex  parte^  I  fiippofe 
tho  plaintiff  in  error  gives  it  up^  Several  matters  have  been 
ftirred  in  the  cafe,  which  might  defervc  confideration,  if  ^^ 
^ould  properly  cprae  at  them  j  but  as  we  are  all  of  opinion  that 

(be 
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writ  of  error  does  not  lie,  it  is  not  neccffary  to  enter  into 
debate  of  them.  A  writ  of  error  is  calculated  to  reftore  the. 
/  to  fomewhat  that  is  loft  ;  the  mandamus  gives  no  right, 
even  a  right  of  pofle/Iion ;  fo  that  if  the  judgment  fliould  be 
j'^ed,  ftill  the  fame  right  would  fubfift  in  him,  which  makes 
reverfal  fignify  nothing.  To  which  Powys  Juftice  agreed. 
per  Eyre  Juftice,  A  writ  of  error  only  lies  cvi  what  is  pro- 
y  2.  judgment,  which  this  is  not.  I  was  indeed  inclined 
hink  it  a  judgment  from  the  entries  that  I  mentioned  for- 
•ly  ;  but  upon  looking  further  into  it,  I  find  that  the  entries, 
-re  returns  have  been  allowed,  do  not  warrant  that  opinion, 
tliey  are  wicnout  an  idea  confideratum  eji.  In  all  procedendo* i 
entry  is  with  an  ideo  confideratum  ejl^  and  yet  it  is  certain 
3r  will  not  lie,  neither  will  it  on  the  return  of  a  refcue.  The 
ry  in  the  cafe  of  the  Ayleflmiy  men  iis.  Super  quo  vifis  et  per 
iam  hie  plenius  intelleSiis  omnibus  et  fingulis  praemijfts^  pro  eo 
dvidetur  curiae  hie  quod  cdufa  captionis  et  detentionis  fupranominati 
B.  nont^rtinet  ad  hanc  cur.^  ideo  remittitur,  without  an  ideo 
'fideratum  efi\  which  entry  was  made  on  great  confideration, 
d  is  an  argument  the  judges  thought  that  nor  to  be  a  cafe 
iievable  by  writ  of  error,  tft  per  Fortffcue  Juftice,  Entries 
mandamuses  are  of  late  elate ;  perhaps  in  Ireland  they  do  not 
tcr  them  yet :  liic  party  cannot  reverfe  this  return,  and  why 
tn  Qipuld  he  bring  a  writ  of  error  ?  There  would  be  no  end 
proceedings,  if  all  forts  of  officers  that  arc  intitled  to  a 
'ndamus  fliould  be  hung  up  by  writs  of  error.  Per  curiam: 
ic  writ  of  error  muft  be  quaflied. 

Afterwards  a  writ  of  error  was  brought  in  Parliament,  and  Fortefc.  Rep. 
the  judgment  of  B,  R,  in  England  affirmed  with  60  /.  ^*^' 
fofts. 
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9  Georgii  Regis.     In  B^  R. 

5/r  John  Pratt,  Knt.   Lord  Chief  JujUct. 

Sir  Littleton  Powys,  Knt.         T 

Sir  Robert  Eyre,  Knt.  yjujiices. 

Sir  John  Fortefcue  AJand,  Knt.  j  ^ 

Sir  Robert  Raymond,  Knt.  Attorney  General. 
Sir  Phillip  Yorkc,  Knt.  Solicitor  General. 


Between  the  Parilhes  of  Burlcfcomc  and  Sampford 

Peverell. 

Executing  the  f  ■  ^  H  E  fcflions  on  a  fpecial  order  adjudge,  that  execittiif 
o^icc  of  tithing-       I        ^Y\t  office  of  tithingman  would  not  gain  a  fettlemcnt 

-*"      Et  per  curiam^  The  order  muft  be  quafhed,  for  this  is 

an  annual  office  in  the  parifh  within  the  words  and  meaning 

of  the  aft  of  Parliament. 


man  gains  a 
fcttlcfflcnt. 


Between  the  Pariflies  of  St.  Michael  in  Bath  and  Nunny  in 

com'  Somcrfet. 

OrJcr  to  remove  /^  R  D  E  R  of  removal,  reciting  that  the  wife  of  B.  who  is 
a  married  wo-  \^  now  living,  and  C  his  child,  had  intruded,  l^c*  and 
kft"t?°^rr'  ^^^^  y^yi^^y-,  ^c.  and  that  the  place  of  fettlemcnt  of  the  wife 
tkt  is  feni  from  and  child  was  in  St.  Michael^  they  are  therefore  removed  thither. 
)kcr  buibaad.      It.  v/as  movcd  to  quaih  the  order,  becaufe  it  did  not  appear, 

2  the 
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c  hufband  was  at  the  time  of  the  removal  in  the  parifli  of 
,AriJhidy  fo  that  it  may  be  they  fent  the  wife  away  from 
e  hu'l)ancl,  Sed  p^r  curiamy  We  cannot  intend  he  was  not. 
he  was  in  the  pariih  from  which  (he  was  fent,  that  indeed 
)'j1.1  vitiate  the  order :  but  as  neither  of  thefc  facts  appear  againft 
e  order,  to  fatisfy  us  that  it  is  bad,  we  are  not  to  prcfume   it 

be  fo,  and  therefore  it  muft  be  confirmed.*  •See  iBur.Rep. 

308. 

Hodgkins  et  ux'  v^rfus  Corbet  et  ux'* 

^ORTHEy  moved  for  a  prohibition  for  thefe  word?  fpoken  Words  tanta- 
^  in  Loruiortj  "  You  are  a  cuckoldly  dog,  and  bid  the  bitch  [^J'^^^'^'^,''"*^: 
your    wife    come    out'*;    and    cited   HIi.    12   ytnn.    Evans  London.  Anlcl 
Horwoo(L  where   "  She  is  with  child,"   fpoken  of  a   findc  471. 
>inan,  was  held  tantamount  to  calling  her  whore,  and  a  prohi-  "**• 

ion  went.  So  Paf  i  Geo.  IVtlbom  v.  Coddy^  the  wife  libelled 
'calling  her  hufband  cuckold,  and  a  prohibition  was  grant- 
.  Et  per  curiam^  Formerly  it  was  held  that  words  tanta- 
)unt  were  not  within  the  cuftom,  but  the  later  refolutions 
ve  denied  that  cafe  in  Lutw,   1042.     And   Mich,  11  If^,  3. 

iJ.    Smith  V.    Glafsy    the    words   fpolcen.  in  London    were. 
She  was  never  married,  and  what  is  her  hopeful  fon  ;"  and 

the  opinion  of  the  whole  court  there  was  a  prohibition. 
^e  muft  be  a  prohibition  in  this  cafe. 


n 


Alcock  verfus  Carter. 

R.  Atwood moved  the  common  motion  to  fet  afide  fo  much  Under  wh«tcir- 
of  the  affienment  of  errors   in  a  caufe  out  of  IrelatuL  c""»^»nccs  the 

•-       t  \  r  r  1  •    »  court  will  allow 

related  to  the  want  of  a  warrant  of  attorney,  wmch  was  want  of  warrants 
)ofed  by  Strange^  who   produced   an  aflidavit  fv/orn  before  of  attorney  to  bt 
;  of  the,  Judges  in  Ireland^  with  a  certificate  from  the  proper  wihT/e?r!)*out 
ccr,  that  there  was  no  warrant  filed;  and  alfo  aa  affidavit  oUrdarJ. 
the  agent  here  that  he  received  both  from  Ireland^  and  bo- 
red them  to  beauthentick  ;  and  fnfifted  that  it  now  appearing 
y  were  not  fham  errors  afligned  merely  for  delay,  the  reafon 
m  which  the  common  motion  is  made  failed.     Et  per  curiamy 
lis  is  fufficient  to  fatisfy  us  that  there  is  fome  foundation   for 
•  fending   a  .certiorari^  and  therefore  the  errors  muft  ftand, 
ange  moved  for  time  till  the  next  term  to  return  a  uriiorariy 
ich  was  granted  accordingly. 


Vol.  I,  N  n  Pa-rj 


\. 
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Payne  verfu%  Fry. 

The  clerks  of  a  'T^HE  defendant  pleaded  in  abatement,  that  he  was  one  of 
prothonotary  of  J[  the  clqrks  of  Sir  G,  Cooke^  prothonotary  in  C.  B.  and 
ktitw  u/^Pti-  ^^^'^  moved  to  fet  it  afid^.  Upon  a  rule  to  fliew  caufe,  Stran^t 
viicgc.  contra  produced  the  affidavit  annexed  to  the  pica,  wherein  the 

defendant  fwore,  that  he  ferved  his  clerkfhip  with  a  Common 
Pleas  attorney,  and  that  he  had  for  many  years  adled  as  an  at- 
torney or  folicitor,  and  followed  no  other  employment.    And 
after  confideration  the  court  fet  afide  the  plea,  being  all  of 
opinion,  fuch  clerks  had  no  privilege  at  all,  they  not  being 
fworn  as  attornies  are,  nor  ever  ailing  as  clerks  in  the  protho- 
notary's  office.     And  that  it  was  not  fuificient  for  the  pretho^  \ 
notary  to  enter  their  names  in  his  book.     As  to  fuch  cicrbas   \ 
were  actually  employed  under  him,   for  fo  lone  as  they  coqti''   J 
nucd  in  that  employment,  they  would  be  privileged,  but  n^  j 
longer ;  as  in  the  cale  of  a  Judge*s  clerk ;  and  an  old  rule  8  dr^ 
was  cited,  where  they  were  reft  rained  from  pra^fing  JS  ?t-» 
tornies, 

Dominus  Rex  verfus  Gage. 

^  Ann.  c.  T4.      T*^  ^^  ^  defendant  was  convifted  on  5  Jnn.  f,  14.  forufiflg 
^Moa.63.  s.c.     J^      a  greyhound  in  killing  four  hares,  per  quod  he  forfeited 

20/. 

Where  jufticM        Recvc  excepted  in  the  convi£lion,  that  the  aft  of  Parliament 
have  power  to    j^^d  Only  given  the  juftices  jurifdiftion  to  convi£k  UBon  theoadt 

convitt  on  oath      r  •'jm  i  '^       /r  i  f  «  LU 

ofonc  witnrfs    of  One  Or  more  Credible  witnefies,  whereas  this  was  upon  US 
thry  may  coil-    own  confelTion,  which  he  infifted  the  juftices  had  no  power  to 
lotf^monof  the  ^^^^»  ^"^  ^^  follows  in  the  aft,  that  the  pcrfon  fp  confifltd  : 
party,  fhall  forfclt,  whicli  word  fo  is  relative  to  the  former  mcAod 

by  oath  of  one  or  more  credible  witnefTes :  and  he  put  the  comoMA 
cafe  upon  the  removal  of  a  poor  pcrfon,  which  Qiuft  be  upon 
complaint  of  the  churchwardens  or  overfeers^  the  Jufticd 
having  jurifdiftion  pnly  in  that  manner. 

Sed  per  curiam^  {praeter  Eyre  J. )  The  conviftion  Wt\A  be 
confirmed.  The  intent  of  mentioning  the  oath  of  one  witnds 
was  only  to  direft  the  juftices,  that  they  fliould  not  convlfi  oil 
Icfs  evidence  :  fuppofe  the  confcifion  had  not  been  before  d» 
juftices,  but  before  two  witnefTes  who  had  fworn  it;  dut 
would  be  convifting  him  on  the  oaths  of  witnefles,  smd  ytt 
the  evidence  would  not  be  fo  ftrong  as  this.  By  the  civil 
law  confeiTion  is  cfteemqd  the  higheft  evidence,  and  in  fotnc 
cafes,  though  there  are  one  hundred  witnefTes,  the  part] 
is  tortured  to  confcfs.     Here  the  juftices  had  a  better  cvidena 

thai 
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an   the  oath  of  any  fingle  witncfs,   and  it  is   a  monftrous 
in;:  to  fay  that  a  better  fort  of  evidence  (hall  not  do. 

Ejre  J.  contra^  thought  there  was  no  occafion  to  carry  this 
t  of  Parliament  fo  far,  the  22  ^  23  Car,  2.  c,  26.  giving  power 
convift  for  this  ofFenfe  upon  confofTion,  with  a  diliercnt 
nalty,  and  that  it  'ought  to  have  been  a  conviction  upon  that 
itute.     The  conviction  was  confirmed. 


Dominus  Rex  vcrfui  Sarah  Salisbury. 

^  HE  was  committed  to  Newgate^  for  dabbing  a  gentleman  Pra^ice. 
}  with  a  knife,  fo  that  his  life  was  dcfpaired  of:  and  having 
)tained  a  habeas  corpus  out  of  the  King's  Bench,  tlic  day  he- 
re flie  was  to  be  brought  up  (he  moved,  that  a  piiyfician  and 
rgeon  of  her  own  nominating  might  be  permitted  to  he  pic- 
it  at  the  drefSng  the  gentleman's  wound,  fo  as  to  be  i.bie 
(atisfy  the  court  that  he  was  out  of  danger,  in  order  that  they 
ght  bail  her  Scdper  curiam^  There  never  was  a  motion  of 
s  nature,  efpecially  fo  early  as  this  is  j  the  courfe  is,  for  the 
inds  of  the  party  injured  to  lay  his  condition  before  the  court 
len  they  oppofe  the  bailing :  if  they  do  not  do  it,  then  we 
ly  order  fuch  an  attendance  for  our  own  fatisfaftion  j  but  at 
^fent  the  defendant  has  no  right  to  demand  it. 


Dominus  Rex  verfus  Harvey  et  al*. 

JPON  a  motion  for  an  information  againft  the  defend-  The  court -»  11 
ants,  to  (hew '        '  t     •       .         ^    .       1         rr 

ving  never  been 

ting  for  Parliament  men  <i«.  tuc  lim  cici^liuu.  a  nu  u».iviia*itt«..^  is  voting 
affidavits  (hewed  they  were  inhabitants  of  the  borough,  and  liamcm  men, 
It  as  fuch  they  had  a  right  to  vote,  though  they  wereno  bur- 
flcs  ;  but  did  not  deny  their  voting  as  if  they  were  burgeiTcs. 
r  curiam^  Since  they  had  a  right  to  vote,  we  will  not  inquire 
:o  that  queftion,  which  is  more  properly  determinable  in  tlie 
)ufe  of  Commons.     The  rule  was  difcharged. 


Mr.  Dottin's  cafe. 

'TACKET  agreed  to  afiign  a  leafe  to  Sutton^  who  fent  for  in  what  1 1  fen 
^  Dottin  an  attorney  to  take  the  deeds  and  pcrufe  them.  ^^^^^'^"'^^  ^^'^^J 
^ttin  drew  an  affignmcnt,  and  then  Sutton  paid  him  for  it  and  ncy  tn  deliver 
4  back  the  deeds.     And  now  Hackct  moved  for  a  rule  on  viecJs. 

N   n  2  Dottin 
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Dottifty  to  deliver  him  the  deeds.  But  upon  laying  the  cafe  be- 
fore the  court,  they  would  make  no  rule  upon  the  attorney,  it 
appearing  to  be  a  fiair  tranfa£lion  in  delivering  back  the  deeds 
to  his  own  client. 


Lord  Coningfby's  caie^ 


No  newejea-  TTE  brought  an  ejeftment,  and  had  rule  for  a  trial  at  bar; 
?rough?tiir  JLJL  b^^  i^  being  upon  the  demife  of  a  wrong  perfon,he  deli- 
cofts  paid  of  the  vered  new  ejedlments,  and  coming  again  for  a  trial  at  bar,  the 
*«^'  court  would  not  grant  it*  but  upon  payment  of  cofts  of  the  for- 

8  Mod.  20.  .0  *  «r     y 

•  mer  ejedment. 

James  verfis  Hatfeild. 
Jt  Guildhall,  coram  King  C.  J. 

What  the  guar-  A  N  infant  brought  an  aAion  of  aflault,  and  declared  fir 
dian  ftid  tdmit-  jf^  guardianum.  And  to  prove  that  his  witnefs  was  the  pro- 
T'^ituk^ci^t  moter  of  the  caufe  and  at  theexpence  of  it,  the  Chief  JuKcc 
UxiU  allowed  the  defendant  to  give  the  guardian's  declaration  to  that 

purpofe  in  evidence,  he  being  a  perfon  liable  to  cofts^ 
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r  John  Pratt,  Knt.  Lord  Chief  Jujlice. 

r  Littleton  Powys,  Knt. 

r  Robert 

r  John  Fortefcue 

r  Robert  Raymond,  Knt.  Attorney  General. 

r  Philip  Yorkc,  Knt.  Solicitor  General. 


in  Powys,  Knt.         T 

Eyre,  Knt.  ^Jujiices. 

Drtefcue  Aland,  Knt.y 


Bailee  verfus  Vivafh. 

trefpafs  for  taking  away  goods  the  defendant  pleaded  Amends  not 
nder  of  amends,  and  on  demurrer  judgment  was  given  for  P*"^^^l«  t«  » 

I'-rr        i_  <v  •••        ri_i  i     voluntary  tref- 

le  plaintift  :   the  21  jac,  i.   c.  16.  givmg  fuch  plea  only  p^f,,     ' 

cafe  of  an  involuntary  trefpafs  with  a  difclaimer,  and  fo 
\oll,  Abr.  570. 

Dominus  Rex  verfus  Wells. 

H  E  court  granted  a  certiorari  for  the  defendant  to  the  Indiftmcnt  rc- 
Old  Bailey  to  remove  an  indiament  for  forgery  ;  the  de-  ^^J^f /'^*'°'  ^^ 
It  appearing  to  be  a  man  of  good  repute,  and  the  profe- 
1  upon  flight  grounds. 


N  n  3  Macdonnel 
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Macdonnel  verfui  Welder. 

Hil.  9  Geo.  rot.  273. 

An  fntr^'hcforc  TN  replevin  the  defendant  avows  for  rent  under  a  leafc  dated 
mcn7  otThc"'  A  ^+  7^^^  >  habendum  a  praed*  24  £t  Junii^  ^c.  vlrtute  cup 
i:ai>  will  not      ^^^  plaintift' entered  the  faid  24th  of  June* 

avoid  the  pay- 

m.nt  of  the  q^  dcmurrer  in  C.  B.  it  was  objeaed,  that  the  plaintiff  was 

rent  rdcnrcd.  i-rr  •/•      i  •  i  i  »  i.     i      i-  ^ 

8  Mod,  54.  a  dilieiior  by  entering  the  24th,  when  the  leafe  was  not  to  com- 
mence till  the  next  day,  and  confequently  the  poilcflion  was  not 
under  the  leafe,  but  by  virtue  of  a  tortious  fee. 

But  after  confideration,  judgment  was  giv«n  for  the  avow- 
ant J  the  court  being  of  opinion,  there  was  a  great  difltrencc 
between  this  cafe,  and  an  ejeSment,  where  the  plaintiff  tho 
claims  a  term  does  at  the  fame  time  fhew  he  has  gained  a  tor- 
tious fee  ;  vvhereas  here,  be  the  entry  tortious  or  not,  it  cannot 
dilcharge  the  contrail  for  payment  of  the  rent.  Cro.  El  169. 
2  Leon.  99.  I  Roll,  Abr,  65.  The  judgment  of  C.  A  was 
affirmed. 


HoUifter  verfus  Coulfon. 

A  hwat  pre-  OT^  ^  E   defendant  pleaded  non  ajfumpftt  infra  fex  anms ;  the 

vents  the  ftatuic  X      plaintiff  replied  a  latitat  \  and    the  court  on  demurrer 

f  s'!™*'S7o.'  held  it  well    enough,    without    (hewing  a  bill  of  MMj(*' 

Sty.  156.  Judicium  pro  quer\ 

L.  Raym.  I44X« 

Hayward  ^n^/the  Bank  of  England. 

In  what  time  a  'T"^  HE  plaintiff,  who  kept  cafli  with  the  Bank^  on  Satufisf 
goldfmith'9  bill  X  left  a  note  for  50/.  on  Cox  and  Cleeve :  on  Monday  ^1 
muft  be  tender-  ^^^^  j^  ^^  ^^^  runner,  who  left  it  at  the  (hop  in  the  morningt 

where  they  cancelled  the  note ;  but  when  he  called  in  the  after- 
noon for  the  money  according  to  his  ufual  pratSlice,  he  found 
the  bankers  had  ftopt  payment ;  whereupon  he  took  a  new  note 
of  the  fame  tenor  and  date.  And  King  C.  J.  direSedthe  jury* 
that  it  would  be  dan<Terous  to  faffcr  perfons  to  deal  with  notc> 
in  this  manner,  and  faid  the  Common  Pleas  was  of  that  opinio^' 
in  the  like  cafe.  But  however  he  direfted  they  fliould  only 
iind  the  value  of  the  note  when  cancelled,  upon  which  ^"^ 
j\iry  found  25  A  the  goldfmiths  having  paid  10  r.  in  the  pounO' 

Thompfo^ 
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Thompfon  verfus  Berry.     In  C.  B. 

TRESPAS  for  breaking  his  clofe  and  chafing  his  bull.  Where  no  more 
Verdia  for  the  plaintiff  and    i  j.   damages.     And  the  ^°^*  ^^^^  ^*- 
queftion  was,  if  he  ihould  have  any  more  cofts  than  damages  ;  Gilb?Eq.  Rep. 
and  held  by  the  court  that  he  fhould  have  his  cofts,  becaufe  the  197*  ^t^^Bur. 
22  y  23  Car,  2.  c,  g.  extends  only  to  fuch  adlions  of  trefpafs  ^'P'  '*^*' 
Rrhere    the   freehold   may  probably  come  in  queftion.     Fide 
Raym.  487.     3  Mod,  39.     And  how  could  the  freehold  come 
n  queftion  upon  chafing  of  a  bull  ? 


Rawbone  verfus  Hickman. 

IT  was  moved  in  arreft  of  judgment,  that  the  record  was.  Jeofails 
et  praeiT  querens  (inftead  oi  def,)Jimilitery  fo  no  iflue  joined  : 
»ut  the  court  held  it  was  aided.     Cro.   EL  435,  904.     And 
%Iicb.  5  Geo.  2.  on  the  authority  of  this  cafe  the  court  would 
tear  no  argument  on  the  like  obje^ion. 


N  h  4  Trinity 
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5/r  John  Pratt,  Knt.  Lord  Chief  Jujiice. 

Sir  Littleton  Powys,  Knt.         T 

Sir  Robert  Eyre,  Knt.  >JuJiices. 

Sir  John  Fortefcue  Aland,  Knt.  J 

Sir  Robert  Raymond,  Knt.  Attorney  General. 

Sir  Philip  Yprke,  Knt.  Solicitor  General. 


Anonymous. 

Mandamus  to        QiTRANGE  movcd  for  a  mandamus   to  the  official  of  the 
commit  admmi-  ^3  Bifliop  of  GloucejUr^  to  commit  adminiftration  to  the  widow 
*'*°^  of  an  inteftate.     Sed per  curiam^  That  will  be  to  deprive  the 

ordinary  of  his  eleftion,  in  granting  it  to  her,  or  the  next  of 
kin ;  therefore  take  your  mandamus  generally,  to  grant  admini- 
ftration of  the  goods  of  the  inteftate. 

Dominus  Rex  verfus  Hotch. 

Indiftraenton     T\  /T^*   ^y^f  moved  to  quafli  an  indiftment  on  5  Eliz.  c,  4. 

5  Eiiz.  J.VX  where  it  was  averred  to  be  a  trade  ufed  at  that  time  in 

Gr.^at  Britain^  inftcad  of  England ;  and  after  a  rule  to  fliew 
caufc  it  was  made  abfolute  without  oppofition. 

Trtn.  13  Geo,  Rex,  v.  Parijk^  another  quaflicd  on  the  autho- 
rity of  this  cafe. 

Dominus- 
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Dominus  Rex  verfus  Athoe  fenior*  ct  junior', 

^  H  E  defendants  were  convicfted  at  Hereford  aflizes  for  a  Murderi  and 
murder  committed  in  Pembrokejhire^  which  is  an  ancient  ^^'lon»«iri  any 
'Ih  county,  and  no  part  of  the  lordfhips  marchers  in  H^ales ;  ^ay  be  tricd'L 

at  the  aflizes  they  moved  in  arreft  of  judgment,  that  the  the  next £«^/i/ft 
H.  8-  c.  6.  did  not  extend  to  all  the  principality  of  IP'ales^  ^""^JJ*^; 

only  to  the  lordfhips  marchers,  where  the  inconvenience 
^  was  recited,  to  be  :  Mr.  Juftice  Fortefcug^  before  whom 
^  were  tried,  thinking  it  proper,  a  point  of  fo  great  confe- 
nce  fliould  be  folemnly  determined,  ordered  a  certiorari  and 
*m  corpus  to  be  brought,  by  virtue  of  which  the  defendants 

the  conviftion  were  both  brought  before  the  court  of  B.  R, 
1  after  hearing  of  counfel  on  both  fides,  and  confideration 
he  fcveral  ftatutes  of  26  H.  S.  c.  4.  26  H,  8.  c.  6.  and 
b*  35  //.  8.  c.  26.  the  whole  court  were  unanimoufly  of 
lion,  that  the  Judges  of  aflize  in  the  next  adjacent  Englijh 
nty  had  a  concurrent  jurifdiftion  throughout  all  fVales  with 
juftices  of  the  grand  feflions  ;  and  confequently  the  defend- 
5  were  well  tried  at  Hereford*  The  defendants  thereupon  re-  See  aite  50f. 
red  fentence  of  death,  and  being  in  the  cuftody  of  the  mar-  ™''^' 
I,  were  executed  at  the  watering-place  by  Kent-Jireet^  being 
ufual  place  of  execution  for  his  prifoners. 


Lillcy  verfus  Hedges. 

"^HE  plaintiff  brings  an  adion  againft  Hedges  only,  on  a  whentlieco- 
.     covenant  entered  into  by  him  and  Griffin^  **  that  tfaey  vcnantU  joint 
md  each  of  them  will  account  for  all  rents  th»t  they  or  antai^^^nft 
iither  of  them  fhall  receive  of  the  plaintifPs  eflate ;"  and  one  only  the 
Kns  the  breach,  "that  licet  Hedges  znd  Griffin  received  7000/.  breach  may  b; 

°,  -VrL  "^jf*  '  affigncd  in  the 

,ret  they  nor  either  of  them  ever  accounted."  negicaof  bpth. 

S  Mod.  i66.  •  " 

\fter  verdift  for  the  plaintiff,  Wearg  moved  in  arrefl  of  judg- 
nt,  that  though  the  plaintiff  had  an  election  to  bring  either 
oint  or  feparate  a<^ion  \  yet  this  was  neither  joint  nor 
eral,  being  againft  one  only,  for  the  neglect  of  both.  Sed 
curiam^  The  aftion  is  well  brought.  Perhaps  the  other 
/er  fealed  the  deed  :  and  it  is  no  new  thing  for  one  man  to 
/enant  for  the  a<ft  of  another.  The  plaintiff  muft  havcjudg-  Sre  1  Bur.  Rep. 
jnt.  ^  **9o- 


Between 
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ji*  it  b«in4  to 

B»  but  fervM  C. 

his  fettlem«nt  it 

in  C,*a  puifli. 

See  I  Bur.  Rep. 

306. 

Seff.  Caf.  275. 

pi.  "IIS* 

Caf.  of  Set.  and 

Rem.  X16.'  pi. 

8  Mod.  i68. 
AntOy  10. 


Between  the  Parifhes  of  Allhallows  on  the  Wall  and  St.  Olaw 

in  Surrey. 

UP  ON  a  fpecial  order  of  feffions,  the  cafe  was  ftated, "tha{ 
"  an  apprentice  was  bound  to  A.  in  one  parifh,  but  by 
•*  agreement  ferved  B.  in  another  parifh :"  and  the  feffions 
fetdc  him  with  B, 


Et  per  curiam^  The  order  muft  be  confirmed.  This  is  ex- 
adly  the  cafe  that  was  in  this  court,  Aftch,  \Geo*  hetween  tht 
parijhes  of  Holy  Trinity  and  Shoredith^  where  rernr  was  bound 
to  Truby  with  intent  to  fervc  Green  (as  he  did) :  and  the  court, 
upon  a  fpecial  refolution,  adjudged  the  fettlement  to  be  with 
fjreen,     Ante^  1.0. 


WlitrctlMfck 

judgment^ 
4if,  in  ejed- 
ment^  coftsihall 
be  piid  before 
a  new  one 
brought* 
S  Mod.  125. 


8  Mod.  173. 


Grumble  verfus  Bodilly. 

THERE  was  a  verdi6l  for  the  defendant  in  ejedment, 
and  the  plaintiff  brought  a  writ  of  error,  and-  a  new 
ejeSment.  And  it  was  moved  to  ftay  the  proceedings  in  the 
fecond  eje3ment,  till  the  cofts  of  the  firft  were  paid.  &£.  25$» 
258.  Et  per  curiam^  Unlefs  the  plaintiiF  can  fatisfy  us,  4at 
the  writ  of  error  is  brought  with  fome  other  view  than  to  keep 
ofFthe  payment  of  cofts,  we  will  not  fuffcr  the  plaintiff  to  pro- 
ceed in  his  new  ejectment.  And  he  not  fhewing  anything 
elfe,  the  proceedings  were  ftayed,  unlefs  cofts  paid  in  a  fort* 
night. 

Woolley  verfus  Brifcoe. 

IN  a  ftock  caufe  the  defendant  pleaded  that  the  contraft  was 
not  regiftered  before  the  firft  of  November  ij  20y  fecundufi^ 
ftrmamjlatutt  in  hujufmodi  cafu  edit!  et  proviJL     The  plaintiff  re- 
plies, that  it  was  rcgi^ercd Jecundkmformamjfatuti  ;  upon  which 
they  are  at  ifllie,  and  it  is  found  for  the  plaintiff. 

It  was  moved  in  afreft  of  judgment,  that  this  was  an  imma- 
terial iffue,  becaufe  the  a<St  of  Parliament  does  not  require  fucb 
regiftry  till  the  firft  of  November  1721,  and  then  the  plea  being 
only  to  the  firft  oi  November  1720,  upon  which  the  iffue  »* 
joined,  the  jury  could  not  find  it  to  be  regiftered  according  to 
the  dire£tions  of  the  ftatute. 

Sedper  curiam^  The  time  was  impertinently  mentioned  in  the 
plea  J  the  iffue  is  joined  upon  that  part  which  is  only  matcrialf 
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/z.  the  xtgi^ry  fecundum  formam  ftatutij  and  therefore  the  reft 
luft  be  rejefted  as  furplufage.  If  not,  then  the  replication  is 
11,  and  fo  is  the  plea,  and  then  the  declaration  muft  ftand,  and 
he  plaintiff  have  judgment. 

Dominus  Rex  verfus  Ford. 

^Onviftion  on  3  Car.  i.  f.  3.  for  keeping  an  alehoufe  with-  ConTiaionfor 
1^  out  licence  :  and  Forufcue  objefted,  that  in  the  zSt  there  is  keeping  am  ale- 
provifo  to  exempt  perfons  who  have  been  punifhed  by  the  for-  seff/caf.  a^a* 
icr  law  of  5  {jT  6  £.  6.  c.  25.    and  therefore  it  fliould  have  pi.  ao8. 
sen  (aid  he  had  not  been  proceeded  againft  upon  that  a(5l.         ^  ^^*  '74- 

Sid  per  curiam^  That  coming  in  by  way  of  provifo,  he  fhould 
ave  infifted  on  it  in  his  defence ;  it  appears  he  v^s  aflced  what 
e  had  to  fay,  and  therefore  we  may  reafonably  prefumc  he 
ad  no  fuch  defence  to  make.     The  convidUon  was  confirmed. 

Dominus  Rex  verfus  Robbifon  major'  de  Helftoun. 

^ERJEANT  PengeVy  moved  for  a  mandamus  to    him,  to  ManJamus  to 
3  proceed  to  an  eleftion  of  a  new  mayor  upon  the  next  char-  p/oceed  to  dec. 
5r  day ;  it  appearing  by  affidavit,  that  under  a  claufe  for  holding  ci^iTfor'hold^ 
ver  he  had  been  in  poiTefiion  four  years ;  and  it   being  doubt-  ing  over, 
ii  whether,  where  .there  is  a  charter  day,  there  can  be  an  Seeft»t,  hg.k 
ieiSion  at  any  fubfequent  day,  the  court  granted  the  mandamus.  ^*  ^ 

Cook  verfus  Wingfleld. 

TH  E  word  firumpet  was  held  to  be  within  the  custom  of  Strumpet  tanu- 
London  ;  but  the  defendant  not  coming  for  a  prohibition  JJJJ^JJf  ^^ '^**°'*^ 
ill  after  fentence,  the  court  denied  a  prohibition  on  the  autho-  s,  c?^  ^^' 
ity  of  Argyll  v.  Hunt^  though  it  appeared  on  the  libel  to  be  8  Mod.  176. 
poken  in  London.  ^^^';^^-  ^^P- 

Dominus  Rex  verfus  Inhabitantes  de  Little  Dean. 

IT   was  flated,  that  a  man  took  a  Icafe  for  feven  years,  and  The  court  wiU 
objcdled  that  it  might  be  only  by  paroJ^  and  then  it  is  void  ^^^^^^  \l^ 
or  the  whole,  and  there  can  be  no  fettlemcnt.     .S'^^  per  curiam^ 
Then  it  fhould  have  been  ftated  to  be  by  parol  \   we  muft  take 
t  to  be  by  deed,  other  wife  it  is  no  leafc  at  all.     Order  con- 
firmed. 

Gray 
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Grzyverfus  Mendez. 
Mich.  9  Geo.  rot.  346. 

Thcftatuteof  y^  A  S  E  by  the  aflignee  of  the  commiffioncrs  of  bankrupt- 
n^iriS^ding  VjI  cy,  the  defendant  pleads  non  ajumtfit  infra  fex  annos,  to 
a  Bankruptcy,  which  the  plaintifF  replies  the  bankruptcy,  and  afltgnment,  and 
8  Mod.  171,  ti^t  the  caufe  of  aftion  arofe  within  the  fix  ye^s,  before  the 
affignmcnt. 

On  demurrer  the  court  held  the  replication  to  be  ill,  be^ 
caufe  when  the  fix  years  were  once  begun,  the  ftatute  runs  over 
all  mefne  a£ls,  fuch  as  coverture,  and  infancy,  in  the  cafe  of  a 
fine.  I  Lev.  31.  And  it  would  be  to  defeat  the  ftatute,  as 
to  all  fimple  contrads,  if  an  aflignment  at  the  end  of  five  years 
and  an  half  was  to  fet  all  at  large  again.  "Judidum  fro  deftn-* 
dente. 


Horfpoole  verfus  Harrifon. 

A  trader  may  be  ▼  N  an  adion  by  original  againft  the  defendant  as  of  fuch  a 

8ree>  ud^che*   ^  place  ycoman,  he  pleaded  in  abatement,  that  he  was  a  lime 

writ  ihaii  not    merchant,  and  not  a  yeoman :  and  on  demurrer  the  court  held 

abate ""*«<»*»«  it  an  ill  plea,  and  awarded  a  refpondes oufler^  upon  this  ground, 

degree.  that  every  man,  be  he  a  trader  or  not  a  trader,  has  a  degree 

cited  in  a  R.      by  which  he  may  be  denoted  5    and  having  a  degree,  (if  he  has 

Kaym.  1541.     ^  ^^.^j^  likewife)  it  is  in   the  ele<ftion  of  the  plaintifF  to  fue 

him  by  one  or  the  other ;   and  if  he  fues  him  by  his  degree,  it 

is  not  enough  for  the  defendant  to  fay  he  is  of  fuch  a  trade,  be- 

caufe  he  does  not  give  the  plaintiff  a  better  writ.     In  this  cafe 

therefore  the  defendant  fhould  have  (hewn  himfelf  to  be  of  a 

degree  higher  than  a  yeoman,  and  that  would  have  abated  the 

\  plamtifPs  writ,   and  have  given  him  a  better.     This  was  ruled 

upon  the  authority  of  a  former  cafe,  where  a  man  was  fued  as 

yeoman,  and  he  pleaded  he  was  a  horncr,  and  the  court  awards 

cd  a  refpondes  oujlcr* 


Jones  verfm  Pearle. 
Paf.  9  Geo.  rot.  21. 

Innkeeper  can- '  T  N  trover  for  three  horfes,  the  defendant  pleaded,  that  he 
gueft''i\orfc  for  ^  ^^P^  ^  publick  inn  at  Glajienbury^  and  that  the  plaintifF  was 
keeping,  ex-  a  carrier  and  ufed  to  fet  up  his  horfes  there,  and  36/.  being  due 
cepi  iu  London^  to  him  for  the  keeping  the  horfes,  which  was  more  than  they  were 

worth. 
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vrorth,  he  detained  and  fold  them,  prout  ei  bene  Ecuit  i  and  on 
demurrer  judgment  was  given  for  the  plaintiff,  an  innkeeper 
kaving  no  power  to  fell  horfes,  except  within  the  city  of  Lcn-- 
don*  2  Roll.  Abr,  85.  i  Ven.  71.  Mo.  876.  Tel,  67.  And 
l>efides,  when  the  horfes  had  been  once  out,  the  power  of  de- 
taining them  for  what  was  due  before  did  not  fubfift  at  their 
coming  in  again. 

Achefon  verfus  Fountain. 
Mich.  9  Geo.  rot.  363. 

UPON  a  cafe  made  at  nlji  prius  coram  Pratt  C.  J.  it  ap-  The  order  ofn 
peared  that  the  plaintiff  hnd  declared  on  an  indorfement  indorfce  may  fm 
made  by  fVilUam  Ahercromh'ie^  whereby  he  appointed  the  pay-  dorfcmcnt  ta**' 
ment  to  be  to  Louifa  Acheforiy  or  order :  and  upon  producing  the  him  oni/. 
bill  in  evidence,  it  appeared  to  be  payable  to  Ahercrombte  or 
order ;  but  the  indorfement  was  only  in  thefe  words,  **  Pray 
'*  pay  the  contents  to  Louifa  Achefon ;"  and  therefore  it  was  ob- 
jcfted,  that  the  indorfement,  not  being  to  order,  did  not  agree 
ivitb  the  plaintifPs  declaration. 

But  upon  confideration,  the  whole  court  were  of  opinion,  it  See  ^  Bar.  Rep, 
Vras  well  enough,  that  being  the  legal  import  of  the  indorfe-  ***^" 
nent ;  and  that  the  plaintiff  might  upon  this  have  indorfed  it 
9ver  to  another,  who  would  be  the  proper  order  "of  the  firft 
Indorfor.     Judicium  pro  querente^ 


The  King  againjl  the  Chancellor,  Mafters  and  Scholars  of  the 

Uiiiverfity  of  Cambridge. 

JkjfANDAMUS  to  rcftore  Richard  Bentley  to  his  academical  liUndamus, 
•*^  decrees  of  batchelor  of  arts  and  batchelor  and  doflior  of  L.Ra>ai.  ij;^, 

....      °  Fortclc.  RcB. 

divinity,  ao2. 

•  3Bac.  Abr. 53:. 

To  this  they  return,  that  the  univerfity  of  Cambridge  is  an  ^'i^^V*''^ 

•       •-.-/  1  -tr''  r/i.     8  Mod.  i^ 

ancient  univeriity,  and  a  corporation  by  prefcnption,  conlilt- 
ing  of  a  chancellor,  mafters  and  fcholars,  who  time  out  of 
mind  have  had  the  government  and  correftion  of  the  members, 
Hnd  for  the  encouragement  of  learning  have  conferred  degrees, 
iind  for  reafonable  caufes  have  ufcd  to  deprive.  Thnt  time  out 
of  mind  there  has  been  a  court  held  before  the  chancellor  or 
vice-chancellor  for  the  determining  of, all  civil  caufes  where 
%ine,  of  the  parties  was  a  member  of  the  univerfity.  And  that 
Queen  Elizabeth  by  letters  patent  26  Aprils  3d  year  of  her  reign, 
granted  them  conufance  of  pleas,  and  to  be  a  court  of  record, 
and  feveral  other  claufes  of  the  charter  aye  fct  out,  upon  which 

2  no 
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no  queftion  arifing,  they  may  be  omitted.     That  1 3  EIiz,  du$     1  ^'' 
and  all  other  charters  of  the  untverfity  were  confirmed  by  aft  of     \^ 
Parliament.     That  at  a  court  held  23  Siptemher  17 18,  accord- 
ing to  the  ulage  of  the  univerfity,  before  Thomas  Gooch^  D.  D- 
tbe  then  vice-chancelior,  one  Conyers  MtddletBti^  D.  D.  a  mem 
ber  of  the  uniTeriity,  levied  a  plaint  in  debt  for  4/.  6  s.  again! 
the  faid  Richard  Bentley^  and  prayed  proccfs  againfthim.     Tha 
thereupon,  according  to  the  cuftom  of  the  univerfity,  a  proccfis 
ilTued  to  Edward  Clark  the  beadle,  to  compel  the  faid  Beniley  tc:==^ 
appear  at  the  next  court.     That  before  the  return  the  beadle 
waited  upon  Bentley  at  his  lodgings  within  the  jurifdiflion,  an( 
(hewed  him  the  procefs,  and  ferved  him  with  it :  and  upon  dif- 
Gourfe  between  them  concerning  the  procefs  and  the  vice-chan< 
cellor,  Bentky  contemptuoufly  laid,  the  procefs  was  illegal  an( 
unftatutable,  and  that  he  would  not  obey  it ;  that  be  took  the 
procefs  out  of  the  hands  of  the  beadle,  faying  the  vice-chan- 
cellor was  not  his  judge,   et  quod  praei^  procanceU&rtus  Jhdtt 
€£it.     That  at  the  next  court  held  ^Oiiober  17 18, 
appeared,  and  declared  in  debt  for  4/.  61.  and  the  regifter  of 

the  court  exhibited  a  depoiition  of  the  beadle  touching  the  con 

tempt ,  which  being  read,  the  faid  Richard  Bentiey^  according^^ 
to  the  ufage  of  the  univerfity,    was    fufpended  ab  omni 
Jufc^pt6.      That  time  out  of  mind  there  has  been  a  cuflom  for 
the  chancellor  or  vice-chancellor  to  fummon  a  congregation 
coniifling  of  fuch  and  fuch  particular  members,  who  are  fpeci 
fied  in  the  return,  who  have  ufed  to  examine  and  determii 
all  matters  relating  to  the  univerfity,  and  to  talce  away  degn 
for  contumacy  or  reafonable  caufc.     That  a  congregation 
held  17  O^loher  17 18,  when  the  vice-chancellor  declared  th^S-s 
whole  matter  to  them,  and  dcfired  their  judgment  upon  it,  aft^^r 
which  having  read  tlic  dcpofition  and  the  fevcral  acts  of  cour"^ 
a  certain  grace  was  propounded,  according  to  the  ufage  of  tl^  < 
univerfity,  in  thcfc  words.  Cum  revercndus  vir  Richardtts  Bnt^  - 
ley  colUgii  Trinitatis  magiflcr^  adfufumos  in  hac  univirJkaU  tkuS^^^ 
et  kcnores  vcf.ro  favoYe  dudum  projjiotus^  adco  fe  immemorem  it  h^^ 
fui  et  vejlrae  autborltatis  dederit^  ut  dcbite  fumjnonitus  ed  comparer^  -" 
dum  et  7'cfpcndendujn  in  caufa  coram  procaTjcellario^  obedientiam  rect^'  ^ 
faverit^  minijlrum  univcrfitatis  fummonentern  hidignis  modistrantnari^^ 
procancdlarium  et  capita  collegiorum  opprolfriis  impttiverit^  jurifii&i^  — 
mm  denique  univerfitatis  kngo  ufu^  Regiis  chart! s^   et  authoriur^^ 
P arliammiti Jlahilitum^  pro  nihilo  habcndam  ejfe  dtclaravcrit ;  cunM-" 
qiu  idan  Richardus  Bentley  juper  his  caufu  ab  cmni  gradu  fajpo^^ 
juit^  €i  pcjlea  per  tres  dies  juridicos  expe^atus^  companrt  tajn^-^ 
ncglexerit ;  placedt  vobis  ut  di£lus  Richardus  Bentley  ab  omni  graJL^y 
titulo  et  jure  in  hac  univerfitate  dejiciatur  et  excltidatur :  etfupcr'' 
i}ide  per  fsntcntiam  et  conjidcraiionem  di£lae  congregationis  ab  otrr/fi 
graduj  tituh  et  iurc  in  eadcm  univerfitate  deje^lus  et  exclufus  futt' 

Thar 
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"bat  he  has  not  yet  fubmitted  himfelf  to  the  authority  of  the 
niverfity,  Et  his  de  caujis  faha  authoritate  academica^  they  can- 
ot  reftore  him. 

Chejhyre  Serjeant  pro  Rege.  The  matter  of  the  writs  ifluing 
aving  been  argued  upon  the  rule  to  fhew  caufc  why  there 
tiould  not  be  a  mandamus^  I  fhall  fay  nothing  as  to  the  writ  it- 
i\( ;  but  taking  it  to  have  well  ifTued,  I  (hall  proceed  to  con- 
ider,  wbc:ther  this  return  be  fuificient  to  hinder  the  awarding 
I  peremptory  mandamus,  . 

The  return  I  take  to  be  an  infufficient  return,  and  therefore 
L  peremptory  mandamus  ought  to  go. 

As  this  is  not  a  cafe  within  the  aft  of  Parliament,  it  muftbe 
confidered  as  a  mandamus  at  common  law,  and  the  return  muft 
be  certain  to  every  intent. 

That  this  writ  is  not  brought  for  a  fmall  matter,  I  would 
juft  mention  the  confequence  of  the  deprivation :  there  are  many 
preferments  and  privileges  which  can  only  fubfift  in  dignified 
clergymen,  and  fome  of  them  are  mentioned  in  our  ftatutes. 
13  EUz,  c.  12.  17  Car,  2.  c,  3,  §  6.  v50  that  now  thefe 
Jegrees,  which  atfirft  were  only  titles  of  honour,  [Seld,  326  to 
333* }  ^^^  aiFe£t  men  in  their  freeholds  and  pofleiHons. 

The  defendants  have  (hewn  themfelves  to  be  a  corporation 
|>y  prefcription,  and  as  fuch  they  are  under  the  controul  of  this 
pourt,  and  therefore  they,  as  all  other  corporations,  muft  (hew 
the  removal  to  be  for  a  reafonable  caufe,  and  that  the  proceed-r 
ing  has  been  in  a  legal  manner. 

But  this  we  fay  is  neither  a  reafonable  caufe,  nor  a  legal  pro- 
ceeding. 

As  to  the  reafonablenefs  of  the  caufe,  I  think  the  whole  will 
come  under  thefe  four  heads,  and  if  neither  of  them  will  war-r 
rant  the  fufpenfion  (for  I  am  now  upon  that  only)  it  will  be  ad- 
mitted to  be  illegal,  i.  The  firft  is,  that  Bentlcy  faid,  the  pro- 
cefs  was  illegal.  2.  That  he  declared,  the  vice-chancellor 
was  not  his  judge.  3.  That  he  acted  rafhly,  y?«//^  ^'^//.  And, 
^.  The  taking  away  the  proccfs.    • 

As  to  the  firft,  in  faying  the  proccfs  was  illegal,  do  not  the 
parties  every  day  fay  as  much  of  your  proceedings  in  JVeJlmln^ 
dgr-hall?  Is  any  thing  more  common  than  for  a  man  to  tell  the 
court,  they  have  given  judgment  erronicc^  or  have  charged  him 
fninus  jnjle  ?    You  bear  all  this  even  where  it  is  falfe  in  fa6t, 

and 
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and  the  judgment  not  erroneous;  whereas  in  this  cafe  I  am 
fure  the  return  has  verified  what  was  faid  of  the  proccfs,  that 
it  was  illegal.  For,  i.  It  doth  not  appear  whether  the  officer 
was  to  compel  the  appearance,  by  ah  arreft  of  the  body,  or 
goods,  or  by  diftrefs  infinite.  2.  The  plaint  was  in  debt,  and 
therefore  it  fhould  have  been  a  fummons.  3.  It  is  to  appear 
at  the  next  court,  without  faying  when  it  was  to  be  holden ; 
which  objeftion  has  been  often  allowed.  2  Cro.  314.  Cro.  EL 
105.  I  Mod,  81.  I  Vent.  181.  Raym.  204.  I  Roll.  Mr. 
484.  4.  It  is  not  faid  in  the  citati:>n,  at  whofe  fuit,  or  for 
what  account,  he  was  to  appear.  6  Co,  54.  Thefe  arc  all 
good  objeftions  to  the  procefs,  and  fhew  that  BerHley  was  well 
juftificd  in  faying  the  procefs  was  illegal ;  though  if  it  was  le- 
gal, I  know  no  harm  in  any  man's  difputing  the  legality  of  any 
procefs  whatfovcr. 

2.  He  faid  the  vice-chancellor  was  not  his  judge.  But 
could  his  denying  that  weaken  the  power  of  the  vice-chancel- 
lor over  him,  if  he  was  his  judge  ?  In  thefe  cafes  they  ought 
to  have  returned  the  occafion  of  fpeaking  the  words,  which 
perhaps  may  very  much  alter  the  cafe. 

3.  He  faid  the  vice-chancellor  y?tti^  egit.  What  we  arc  to 
undcrftand  by  that  exprcilion,  fince  they  have  not  put  an  angUce 
to  it,  I  cannot  tell.  It  may  fignify  that  he  has  aded  rafhly, 
or  unadv^ifedly,  or  fomething  that  is  very  innocent. 

4.  His  taking  the  procefs.     I  do  not  find  that  he  did  any 
more  than  afk  to  fee  it,  and  fo  received  it  from  the  officer  5  it 
does  not  appear  he  did  not  give  it  him  again,  or  that  he  took 
it  out  of  the  officer's  hands  without  his  confent. 

But  now  if  all  this  charge  againft  Bentky  was  true,  yet  it  wilL 
never  warrant  the  fufpenfion  ;  admitting  them  to  be  improper 
expreffions,  yet  for  contemptuous  words  a  man  cannot  be  de- 
prived. If  he  had  faid  fo  in  court,  perhaps  he  might  have  beea 
committed  ;  and  as  they  were  out  of  court,  he  might  be  bound 
to  his  good  behaviour  \  but  removals  for  words  can  never 
bejufiried.  i  /W.  302.  7.Cro,  586-  i  Fent.  327.  3  iSTrf- 
709,  811.  Cron  EL  78,  689.  Mo.  247.  Latch  299.  Noy 
92.  Pahi,  451.  In  Baggs's  cafe  he  charged  the  mayor  witha 
ailing  rooliihly  (v/hich  is  the  moft  they  can  make  oijiulte  egit', 
but  it  was  held,  they  could  not  remove  him  for  it. 

Eut  admitting  all  this  againft  me,  that  there  was  a  reafon— 
able  cculc  of  fufpei^ion,  yet  if  there  be  not  likewife  a  legal 
p.Ovcjdiiig,  the  fufpenfion  will  be  void. 

The 
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The  firft  objeAion  to  the  legality  of  the  proceeding  is^  that 
lie  vice-chancellor  had  no  fufficient  evidence  of  the  contempt^ 
lie  regiftcr  only  exhibited  quafdam  depoJitioHeSy  which  doth  not 
rendu Je  them  to  be  upon  oath,  for  dipono  is  a  relative  term, 
uid  muft  be  applied. 

But  in  the  next  place^  If  the  word  depofition  fliould  be  thought 
30  import  the  evidence  to  be  upon  oath,  yet  here  i$  no  authority 
Doadminifter  the  oath  fet  out  in  the  return :  the  old  books  call 
fuch  an  o^iih  facramentum  fatuum.  3  Jnji.  167.  Teh*  "ji^  iii. 
A  mafter  in  Chancery  muft  be  averred  to  have  power  to  ad- 
mimiler  an  bath,  or  clfe  the  court  takes  no  notice  of  it. 
JLeub.  39,  133.     2  Keb.  284. 

Another  imperfection  in  the  proceeding  Is,  that  h^re  was 
ao  notice  given  to  Bentleyy  to  come  in  and  defend  himfelf  againft 
the  contempt  \  if  he  had  been  there,  he  might  have  fo  far  ex- 

eined  himfelf,  as  to  have  taken  ofF  the  force  of  the  exprefiions: 
might  have  told  them.  It  is  true,  I  did  fay  the  procefs  was 
IDcgaLl,  and  have  {hewn  them  wherein :  he  might  have  (hewn 
iut  the  vice-chancellor  was  not  his  judge,  but  that  he  was 
ifitable  by  fomebody  elfe  :  and  if  you  taint  Jlulu  egit  to  fignify 
10  more,  than  that  the  vice-chancellor  had  a£led  rafhly,  it 
i^xmld  have  been  eafy  enough  for  Bentley  to  have  facisfied  any 
•ody,  but  the  vice-chancellor,  of  the  truth  of  his  aflertion  : 
nd  as  to  the  charge  about  taking  the  procefs  out  of  the  hands 
f  the  officer,  might  not  he  have  replied,  though  I  took  the  ^ 
rocefs  out  of  your  hands,  yet  did  not  I  give  it  you  again, 
irtien  I  had  looked  upon  it  f  All  this  would  hav^  been  a  very 
;ood  defence,  if  they  had  given  him  an  opportunity  pf  making 

« 

But  now  to  take  it  in  the  (Irongeft  manner,  that  he  was  ut- 
terly defencelefs  againft  every  part  of  the  charge,  and  that  the 
Aargc  will  warrant  his  fufpenfion ;  yet  ftill  there  ought  to 
save  been  notice  :  quia  quicunque  aliquid  Jlatuertt^  parte ^tnandit^ 
Ara,  aeauum  licet  Jlatuerit^  hat^d  aeqitusfucrit,  11  Co.  99.  i  Sid» 
'♦•  2  Sid.  97.  Sti.  446,  453,  457,  478.  I  fliould  not  have 
Aed  thefe  authorities  to  prove  firft  principles,  but  only  for  the 
'rfbrmation  of  fome  who  attend  the  argument  of  this  caufe. 

The  only  matter  which  remains  now  to  be  confidered  is, 
'hat  was  done  by  the  congregation  in  confequencc  of  the  vice- 
^anccllor's  fufpenfion.  if  the  fufpenfion  was  illegal,  what 
^  done  by  the  congregation  will  fall  of  courfe.  If  the  fuf* 
^nfion  was  legal,  yet  I  fliall  infift  the  deprivation  was  not  fo. 

Vol.  L  O  o  The 
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'    The  defendants  themfclvcs  have  flicwn,  that  even  this  body 
is  bounded  by  a  reftric^icn,  to  deprive  only  for  rcafonablo  caufc. 
•Now  though  the  fufpenfion,  and  the  non-appc'*:rance  for  L*!re5 
court-daj'S  to  fubmit  himfeif  (which  by  the  way  he  was  never 
called  upon  to  do)  will  warrant  a  deprivation  by  the  congre- 
gation; yet  it   is  but  reafonubic  that  this  accufation  fhould  be 
-made  out  to  them  in  a  proper  manner :  and  furely  thefc  gcn- 
'tlemcn  will  never  contend,  that  bccaufe  Mr.  Vice-chancellor 
narravit  the  contempt,  and  pct'iit  the  judgment  of  the  congre- 
gation de  praemij/isj  that  this  is  fuflicient  to  found  the  fcntcncc 
ii^wn.     l^ut  they  tcU  you,  they  infpedled  the  a<Els  of  the  courts 
•and  heard  the  depofitions  j  perhaps  there  were  no  acb  of  court 
relating  to  this  matter  entered  in  the  books;  the  exprcflionts 
general,  injpetlh  atlibus  curiae^  without  referring  it  to  this  cafe. 

* 

But  further :  If  the  fufpenfion  without  notice  could  be  got 
'over,  yet  the  deprivation  never  can.  It  was  never  imagined, 
that  a  member  of  a  corporation,  whofe  only  privilege  is  per*- 
haps  to  dine  at  the  fame  table  with  Mr.  Mayor,  could  be  re- 
moved without  a  fummons;  and  then  a  fortiori  there  ought  to 
be  one  in  this  cafe,  where  the  confequtnce  will  be  the  lofs  of 
'  feveral  valuable  preferments.  It  would  be  mifpending  your 
time,  to  cite  cafes  to  prove  the  necefHty  of  a  fummons,  and  . 
therefore  I  (hall  reft  it  upon  the  notoriety  of  the  faiSl,  which  is 
every  day's  experience. 

'  The  defendants  have  founded  their  proceedings  on  cuftom, 
'prcfcriptioii,  and  a<Sl  of  Parliament,  all  fubjeSs  of  the  jurif- 
diftion  of  this  court ;  and  if  on  the  one  hand  they  cannot  re- 
'<tore  him  falva  autkoritate  academical  on  the  other  hand  thb 
deprivation  cannot  confift  with  the  prefervation  of  all  righiF, 
liberties,  and  rules  of  law,  which  the  members  of  the  univcrfity 
are  intitled  to  as  Englifimen, 

• 

Comyns  Serjeant  contra.  The  nature  of  the  proceeding  at 
the  fuit  of  Dr.  Middlcton  is  no  more  than  an  outlawry  or  ex- 
communication, to  compel  the  appearance  of  the  party :  £x- 
cerpta  ex  Statut,  Oxon.  printed  in  1674.  tit,  21.  de  juiicus* 
The  return  amounts  to  ibewing  a  jurifdidlpn  to  hold  plea,  an 
adlion  properly  inftituted  againft  Bentley^  his  contempt  Xoda 
court,  for  which  he  was  fufpended,  and  afterwards  upon  lu$ 
Vton-fubmiffion  deprived. 

It  is  very  true  what  rny  brother  Q)ejkyre  has  faid,  that  degrees 
in  univerfities  were  firft  introduced  to  encourage  learning  and 
learned  men ;  but  then  it  is  no  confequcnce,  that  if  Icamctl 

men 
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niien  behave  themfelves  in  a   manner   that  does   not  become 
them,  they  may  not  be  fufpendcd  or  deprived. 

To  confidcr  therefore  the  feveral  parts  of  the  return,  I  ihall 
irft  endeavour  to  contradidl  what  BcntUy  faid  to  the  officer,  that 
he  procefs  was  illegal.  It  appears  the  vice-chancellor  had 
urifdiction  of  the  caufe ;  it  is  averred  to  be  agreeable  to  the 
rourfe  of  the  court,  which  anfwers  the  two  firft  objeftions, 
hat  it  ihould  have  diftinguifhed  how  the  oiTicer  was  to  compel 
he  appearance,  and  that  being  in  debt  it  ought  to  have  been 
I  fummons. 

The  objeftion  that  the  time  when  he  was  to  appear  is  not 
nentionedl^  would  overthrow  all  inferior  jurifdiftions  that  hold 
rourts  at  no  certain  time,  but  only  fummon  one  when  they 
lave  bufinefs,  in  which  cafe  the  party  muft  take  care  to  in- 
arm himfelf  as  well  as  he  can.  .  The  diilindlion  is,  where  the 
rourts  are  held  at  a  certain  day,  and  where  not.  Dy,  262. 
I  Cr$.  214.  2  Bulf  36.  2  Cro.  571,  Cro.  Car.  254-  i  RolU 
Sr.  484.  pL  22,  35.     Show.  95. 

It  is  faid  that  it  does  not  appear  at  whofe  fuit,  nor  for  what 
xcafion  he  was  cited.  But  upon  the  whole  return  it  does 
ippear,  iaUur  procejfumfult^  that  Dr.  MiMeton  came  in  and 
kclared  for  4  /.  6  s.  mews  it  to  be  a  proceeding  upon  what 
Bras  done  before  in  iiTuing  the  procefs. 

My  brother  is  plcafed  to  fay,  the  whole  behaviour  does  not 
unount  to  a  contempt,  and  that  any  man  may  infift  the  pro- 
sed is  illegal,  and  that  he  is  not  convened  before  his  propec 
judge  :  and  certainly  fo  he  may,  but  then  it  ought  to  be  in 
'ht  courfc  of  a  legal  proceeding.  \i  Bentley  had  fo  far  complied 
18  to  have  appeared  before  the  vice-chancellor,  and  have  infift- 
n1  on  thefe  feveral  matters  ;  though  there  fliould  perhaps  have 
iccn  no  ground  fortheobjedlion,  yet  it  would  have  beenunrea- 
bnable  in  the  vice-chancellor  to  have  taken  it  as  a  contempt. 
But  when  nothing  of  this  nature  is  done,  when  there  is  no  ap- 
learajDce  at  all,  but  a  great  deal  of  matter  infided  on  without 
loors,  in  order  to  arraign  the  jurifdicftion  cf  the  vice-chancellor, 
ind  the  manner  of  the  proceeding  ;  it  is  certai.ily  a  bchavi- 
>ur  which  no  man  who  is  fummoncd  to  appear  before  a  court 
if  juftice  canjuftify.  Is  it  fitting  any  man  ihould  tell  a  beadle, 
that  he  will  not  obey  the  vice-chancellor,  and  that  he  has 
aftcd  foolilhly  ?  Or  is  the  vice-chancellor  to  fit  and  hear  all 
diis,  without  Ihewing  he  has  a  power  to  puniih  fuch  a  con- 
tempt ? 

But  then  it  is  objecled,  that  though  this  be  a  contempt,  yet 
4e  manner  of  the  proceeding  was  not  regular.     In  anfwcr  to 

O  o  2  which 


564.  ■  Trinity  Term  9  Geo. 

whrch  I  would  obfcrve,  that  it  is  agreeable  to  the  methods^  boA 
of  the  common  and  civil  law  courts,  to  puni(h  contemptuoui  -ij 
words  without  calling  in  the  party.  If  a  man  treats  thepro- 
cefs  of  this  court  with  contempt,  the  way  is  to  grant  an  abfo- 
folute  attachment,  without  giving  him  an  opportuity  to  fenc 
you  fo  a  fccond  time. 

As  to  the  evidence  of  the  contempt,  it  is  averred  to  be  ac* 
cording  to  the  courfe  of  that  court.  A  depofition  is  a  matter 
related  upon  oath  :  the  civil  law  fays  it  may  be  done  at  the  re- 
liition  of  the  officer,  tliat  the  court  will  fo  far  give  credit  to 
their  own  ofHcer,  as  to  punifh  a  contempt  that  he  only  re- 
lates to  them. 

7*he  charge  again  ft  Bcntlcy  for  taking  the  procds,  does 
amount  to  an  adual  taking  away  \  it  i$  de  manibus  ahfluiiU 

.  The  cafe  of  disfranchifement  of  corporators  has  been  infifled 
on,  but  furely  that  does  not  come  up  to  this.  There  the  rigln 
of  the  officer  is  finally  concluded,  whereas  here  is  only  a 
(ufpcnfion  till  a  fubmiflion  :  befides  the  members  ofacorporation 
have  an  intereft  in  one  another,  but  BentUy^s  cafe  has  no  re- 
lation to  any  body  clfe. 

The  method  of  the  whole  proceeding,  both  as  to  the  fufpen- 
froHv  and  what  was  done  by  the  congregation,  may  be  right, 
thou -/[h  it  docs  not  tally  with  the  method  of  our  common  b# 
proceedings.  A  feme  ctntert  may  fue  in  the  (piritual  court 
witliout  her  hulband,-  and  in  a  motion  for  a  prohibition  cafes 
fhoukl  be  cited  to  prove  the  neceffity  of  the  huiband's  joining 
in  a  fuit,  yet  we  fliould  be  told  at  laft,  that  it  was  the  method 
of  their  proceedings  below,  and  was  well  enough  :  does  not 
our  admiralty  court  enforce  the  (cntence  of  a  foreign  courts 
without  examining  into  their  method  of  proceeding  \ 

9 

0 

I  would  not  have  it  gone  away  with  as  a  notion,  that  die 
univerlity  of  Cambridge  affedl  an  uncontroulable  jurifdit^on^ 
They  only  dcfirc  to  enjoy  their  privileges  in  a  manner  coftfiftent 
with  law  and  juftice  :  they  infift  that  vAat  they  have  done  i» 
this  C'^(^  is  is  (oy  and  therefore  they  hope  there  (hall  be  n» 
peremptory  rhaiidam'js, 

C.  J.  This  is  a  cafe  of  great  confcrquence,  not  only  as  to  the 
gentleman  who  is  deprived,  but  likewife  as  it  w^ill  alFcc^  all 
the  niembors  oi  the  univerlity  in  gcnciaK 

Ithljik  the  return  has  fully  jufiihed  us  in  fending  the  wtf»- 

damury   as  it  fhews  the  power  of  the    vice-chancellor  and  the 

coni;TCg?iion  is   only  to  deprive  for  a  reafonable  caufe  ;  and  as 

t^  is  not  pretenJcd  tliere  is  any  vifitor,  or  any  ether  jurifdidion, 

to  examine  into  ^iie  rcalbiiablcncfeof  the  deprivation,  but  that 

of  this  court.. 

It 
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It  Is  the  glory  and  happinefs  of  our  excellent  conftitution, 
iat  to  prevent  any  injuftice  no  man  is  to  be  concluded  by  the 
rft  jutigmcnt  J  but  that  if  he  apprehends  himfelf  to  be  aggriev- 
d,  he  has  another  court  to  which  he  can  refort  for  relief;  for 
ais  p-iirpofe  the  law  furniftxes  him  with  appeals,  with  writs  of 
rror  and  falfe  judgment :  and  left  in  tliis  particular  cafe  the 
arty  (hould  be  rcmedilefs,  it  was  become  abfolutely  necef- 
irjr  for  this  court  to  require  the  univcrfity  to  lay  the  ftatc  of 
heir  proceedings  before  us ;  that  if  they  have  erred,  the  party 
niy  have  right  done  him,  or  if  they  have  acted  according  to 
he  rules  of  law,  that  their  afts  may  be  conRrmcd. 

The  univerfity  ought  not  to  think  it  any  diminution  of  their 
onour,  that  their  proceedings  are  examinable  in  a  fupcrior 
aurt.  I  am  fure  this  court,  which  is  fuperior  to  the  univer- 
ty,  thinks  it  none ;  for  my  own  part  I  can  fay,  it  is  a  con- 
leration  of  great  comfort  to  me,  that  if  1  do  err  my  judg- 
cnt  is  nofconclufive  to  the  party,  but  my  miftake  will  be 
)dified,  and  fo  injuftice  not  be  done. 

As  to  the  proceeding  againft  Dr.  Bentlcy^  it  muft  be  agreed 
:at  the  vice-chancellor  had  conufancc  of  the  caufe,  and  fo  the 
.it  was  well  inftituted  againft  him.  I  muft  likewife  take  the 
roccfs  to  compel  an  appearance  to  be  regular,  being  averred 
I  be  according  to  the  courfc  of  that  court. 

As  to  Dr.  Bffttky*s  behaviour  upon  being  fcrved  with  the  pro* 
els,  I  muft  fay  it  was  very  indecent,  and  I  can  tell  him  if  he 
■d  faid  as  much  of  our  procefs  we  would  have  laid  him  by 
te  heels  for  it  :  he  is  not  to  arraign  the  juftice  of  the  proceed- 
l^s  out  of  court  before  an  officer,  who  has  no  power  to  cxa*. 
itthc  it. 

• 

When  he  faid  the  vice-chancellor  ^ulte  cgit^  it  was  what  he 
fight  have  been  "bound  over  for  to  his  good   behaviour ;  but 
Delieve    it  is  alfo  eftablilhed,  that  fuch  a  behaviour  will  not 
^tarant  a  fufpenfion  or  deprivation. 

He  faid  he  would  not  obey,  but  non  confaU  but  he  thought 
-tter  of  it  afterwards,  and  did  appear. 

I  cannot  think  the  evidence  of  this  contempt  was  fufRcient : 
does  not  appear  to  have  been  upon  oath,  as   it  ihould  have 
Jcn. 

But  be  thefe  matters  how  they  will,  yet  furcly  he  could 
!ver  be  deprived  without  notice.  I  do  not  obfcrve  but  it  is 
total  deprivation,  and  not  temporary  only,  as  was  faid  at 
e  bar.  t 

O  o  3  As 
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As  to  the  proceedings  before  the  congregation,  it -docs  not 
appear  they  reheard  the  matter  any  otherwife  than  by  the  tn 
lation  of  the  vice-chancellor.  They  (hould  have  adjudged  all  ^ 
the  facls  again,  ajid  have  averred,  that  the  deprivation  was 
for  them  ;  whereas  his  de  caufn  they  deprived  him,  amoants  to 
iio  more  than  that  the  vice-chancellor  told  them  fo. 

The  vice-chancellor's  authority  ought  to  be  fupported  for  the 
fake  of  keeping  peace  v/ithin  the  univerfity ;  but  then  he  muft 
a<Sl  according  to  law,  which  1  do  not  think  he  has  done  in  this 
cafe. 

Powys  J.  accord '  in  omnibusm 

Eyre  J.  The  univerfity,  unlefs  they  had  a  vifitor,  are  cerCufl- 
ly  accountable  to  this  court.  As  to  the  deprivation,  1  am  not 
fatisfied,  that  for  a  contempt  to  the  vice-chancellor *s  court, 
the  congregation  which  is  another  court  can  deprive  \  for  it  !$ 
not  a  contempt  to  the  univerfity  in  general,  and  it  is  not  laid 
in  the  return,  that  for  contempts  to  the  vice-chanceUor  the 
congregation  can  deprive.  Every  court  has  a  power  to  pufcilh 
contempts  to  itfelf,  but  I  never  till  now  heard  of  one  court's 
refcnting  a  contempt  to  another. 

But  furcly  for  a  contempt  they  cannot  deprive.  We  punifli 
our  officers,  but  we  do  not  turn  them  out.  Or  if  they 
could  deprive,  it  can  never  be  done  without  notice. 

Though  the  vice-chancellor  had  jurifdiftion  in  this  matter, 
yet  in  virtue  of  our  fuperintendency  over  all  inferior  jurifdic- 
tions,  we  muft  take  care  he  does  not  abufe  his  authority.  Do 
not  we  prohibit  the  fpiritual  court,  till  they  give  a  copy  of  the 
liM,   in  all  cafes  within  their  jurifdiclion  ? 

FortefcUe].  If  they  had  returned  a  vifitor,  it  would  be  fome- 
thing,  but  without  that  they  muft  fubmit  to  the  jurifdi6Honof 
this  court,  which  is  no  more  than  exempt  jurifdidions,  as  the 
county  palatine  which  has  jura  regtdia^  do. 

A  deprivation  can  never  be  the  proper  puniflimcnt  for  a  con- 
tempt, becaufe  it  cannot  hold  in  the  cafe  of  under  graduates. 
I  think  the  behaviour  of  Dr.  Bentky  was  a  contempt,  for  which 
lie  might  be  bound  to  his  good  behaviour,  as  it  was  out  of 
court. 

There  is  another  thing  confiderable  in  tliis  cafe,  whedier 
upon  any  account  the  univerfity  can  deprive  a  man  of  his  (ie- 
grce3  ;  becaufe  he  is  in  from  the  crown,  whence  the  power  ori- 
ginally flows. 
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Befides,  the  objeclion  for  want  of  notice  can  never  be  got 
Tcr.  The  laws  of  Qod  and  man  both  give  the  party  an  op- 
ortunity  to  make  his  defence,  if  he  has  any.  I  remember  to 
ave  heard  it  obfervcd  by  a  very  learned  man  upon  lach  an 
ccafion,  that  even  God  himfclf  did  not  pafs  fentencc  upon 
thm,  before  he  was  called  upon  to  make  his  defence,  Aiam 
fays  God)  where  art  thou?  Haft  thou  not  eaten  of  the  tree,  SciT.C;«f. 219. 
vhereof  I  commanded  tljce  that  thou  {houldeft  not  cat?  And  ^'^'  '"^* 
lie  fame  queftion  was  put  to  Eve  alfo.  P«:r  cur\  ulurlids  con- 
HUum, 

Hil.  10  Geo,  it  v/as  argued  a  fecond  time  by  Mr.  Reeve  for 
Ac  writ,  and  Mr.  Attorney  General  e  contra,  AiiJ  without 
mtering  much  ihto  the  debate  of  the  other  matters,  the  court 
teld  the  v/hole  proceeding  to  be  illegal  for  want  of  a  fumnions, 
ndfj  granted  a  peremptory  mandamus. 


Between  the  Parifhes  of  Fofton  and  Carlton. 

rWO  juftices  fend  a  poor  perfon  from  Fojionto  Carlton,  After  an  or Jer    ^ 
On  appeal  the  order  is  quaftied,  and  at  three  months '°'  ^y^Y^\  '"* 
nd  two  juftices,  without  (hewing  any  new  fettlement   fmce  pjrt^.  cannot  l  e 
le  laft  order,  make  a  new  order  to  remove  him  from  F,  to  C,  remnvcd  a  fc- 
Jecond  time.    Et  per  curiam.  The  laft  order  muft  be  quaftied.  ^^.t'Jt.'^^^''^' 
The  cafe  of  Barrow  v.  Ingoldjby,  Paf,  1 1  Ann,  v/as  at  tlie  dif-  new  fcttlcTient. 
Suice  of  nine  months,  but  the  court  quaftied  it,  bccaufe  there 
ould  be  no  inconvenience  in  putting  them  to  fliew  a  ncwfet- 
Ument. 

Dominus  Rex  verfus  Unitt. 

TH  E  court  declared  that  a  declaration  in  ejeilment  was  fo  Ejcannent  is  a 
far  a  procefs  of  the  court,  that  they  would  punifti   con-  P'"'^*^*^^*  *>f  ^^c 
^pmptuous  words  on  the  delivery  of  it,  as  a  contempt  of  this  Saikl'zeo, 
;ourt. 

Dominus  Rex  verfiis  Burchctt. 

rHE  court  ordered  an  attachment  nlft  againft  the  town  Contempt, 
clerk  of  Guildford^  and  a  defendant  convicted  on  the  ^Mmi.  208. 
ame  acl,  for  granting  and  fuing  out  a  replevin  of  goods  Jif- 
'aincd  for  the  penalty.  But  on  flic  wing  caufc  the  next  term, 
hen  Eyre  J.  only  was  prefent,  he  difchargcd  the  rule,  becaufe 
was  only  a  contempt  to  the  inferior  junfJiction  of  the  juf- 
;es,  and  in  that  cafe  B,  R,  never  interpofes. 

O  o  4  Dale 
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Dale  virfus  Johnfon, 

'  Jt  nifi  prius  in  Middlefcx,  coram  Pratt  C,  J. 

Evidence.  ^T^HE  defends^nt  in  the  adion  affigned  for  error,  that  the 

A  plaintiff  died  before  judgment :  and  to  prove  it  he  calkd 
the  wife  of  the  plaintiff,  and  the  Chief  Juftice  allowed  her  to 
be  a  witnefs,  ^are  tamcriy  for  that  is  begging  the  qucftion^ 
which  was  then  to  be  tried, 

Mountcan  verjus  Wilfon,    Ibid, 

Coram  Eyre  and  Fortefcue  Jujlices. 

AlUftsdoneby     A     Certificate  from  the  commiffioners  for  ftating  the  dcbti 
commiirioncrs       AA     ^^  ^j^g  ^rmv  was  offered  in  evidence,  but  reie£led,  bc- 

muft  be  figned      '^    r   \  -  \         ^^     r         ax.  •  ll/ 

durlne  their       cauied  It  appeared  to  be  iigned  by  one  at  a  time  at  their  houles^ 
fitting.  the  Judges  being  of  opinion  that  it  could  only  be  figned  fitting 

Dav.  Kcp  47,    yp^j^  ^g  commiifion,  like  the  dean  aiid  chapter  of  Femes'^  cafe 
of  cqpitulariter  congregati^ 


Rufhdell  verfus  Carneire,     In  Cane, 

Where  there  is  1  TUSTICE  Pcwys  (who  fat  for  Lord  Chancellor)  delivered 
legacy  to  the       J    J^  fpecial  refolution  on  this  cafe, 

executor  for  hn  ^ 

trouble,  the 

furpius  fliaii  be  A  woman  makes  her  will,  and  amongft  feveral  fmall  legacies 
diftributcJ.  f^^  ^  ^j^j  ^Q  j^  2.  my  executor  5/.  for  his  care  in  ful- 
9  Mod.  9.         ^       ;/  11  '      ^  ^  ' 

a  p.  Will.  15S.  filling  my  Will. 

See  P.JViU.  7. 

This  has  long  been  a  litigated  queftion,  whether  the  executor 

Ihould  have  the  furpius^  where  there  is  a  fpecifick  legacy  t(^ 

iVern.473,      him.     The  cafe  of  ForJIer  v.  Monk  before   hord  yefferies  yf^ 

»  ^'^"*  ^73»      foon  after  the  ftatute  of  diftributions,  and  he  held  that  the  fur- 

"5>  73  1  p]yg  fliould  be  diftributed.     The  three  commiffioners  of  the 

great  fcal  afterwards  rcverfed  this  decree,  but  upon  appeal  ta 

the  Houfe  of  Lprds  the  reverfal  wa$  rcverfed,  and  the  decree 

for  a  diflribution  fet  up  again, 

a  p.  Will.  114.       The   next  was    the  Duchefs  of  Beauforf^  cafe^  where  the 

ufe  of  the  plate  was  given  her  for  life,  and  Lord  Cowper  de- 
creed a  diftribution  ;  but  the  Lords  rcverfed  it,  becaufe  it  was 
only  a  po^effion  of  it  that  was  given  her,  and  no  property. 

Thea 
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• 

•  Then  came  the  cafe  of  Littkbury  v.  BuckUj^  'Which  wai  in  >  Vcnu  677. 
the  equity  court  of  Londsn  before  Sir  Prtsr  King  the  Recorder^ 
who  decreed  a  diftribution  where  the  devife  to  the  executor  was 
of  all  his  eflfe£ts  beyond  fca.  But  there  being  in  that  cafe  a  flrong 
evidence  of  a  contrary  intent,  the  Lords  allowed  themfelves  a 
latitude  of  examining  fuch  proof,  and  thereupon  revcrfed  that 


The  laft  cafe  I  (hall  mention  was  that  of  May  v.  Lewen  in  2  P.  WU. 
this  court  in  February  1720,  before  the   prefent  Chancellor^  *^* 
where  there  was  a  devife  to  two  executors  of  50/.  a-piece  for 
their  trouble  and  pains  ;   and  a  diftribution  was  decreed. 

This  cafe  is  the  very  fame  with  the  cafe  at  bar.  The 
giving  a  legacy  for  his  care,  (hews  plainly  the  tcftator  Intend-* 
ed  him  only  as  a  truftee,  and  therefore  I  found  myfelf  upoi| 
thofe  words,  in  decreeing  a  diftribution  in  this  cafe. 

JV.  B.  This  being  vexata  quaeftio^  in  1725,  Kinz^  then  Lord 
Chancellor,  brought  a  bill  into  the  Houfe  of  rcers  (which 
paiTed  that  Houfe)  to  fettle  the  point ;  but  upon  fending 
it  down  to  the  Commons  it  was  thrown  out  upon  the  firft 
reading  ;  a  bill  fent  up  by  the  commons  to  prevent  bribery 
and  corruption  in  elections  having  been  refiifed  to  pafs  in 
the  Houfe  of  Lords.  The  bill  was  to  have  fettled  it  for 
the  benefit  of  the  executor. 


T 


Lock  verfui  Wright, 

Hil.  y'Geo.  rot.  353. 

HE  plaintiff  declares,  that  the  defendant  by  his  writing  7G.St.  a.c.  u 
indented  agreed  with  the  plaintiff,  that  he  (the  defend-  Where  there  mc 
gnt)  would  accept  of  the  plaintiff  500/.  fourth  fubfcription  fo  dici"^itWmay 
toon  as  the  receipts  (hould-be  delivered  out  by  the  company,  fue  without 
and  would  pay  for  the  fame  950  /.  on  the  5th  of  November  next  fl>^'»n«  *  P«'- 
ftfter  the  date  of  the  writing.     Then  he  avers^  that  the  de-  pa™*"^'  ^" 
fendant  did  not  pay  the  money  at  the  day.  Difference  be. 

^  ^  tween  an  iadcn* 

The  defendant  demurs  generally,  and  Mr,  Lingard  pro  de»  poll. 
fendante  objcfted,  that  the  plaintiff  had  not  Ihewn  the  delivery  of  ^  Mod.  40. 
any  receipts,  or  an  impofllbility  of  doing  it,  and  cited  i  Lutw^ 
}t45.     Salk.  171, 


Prclyn 
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•;  Prohyn  contra  anfwcrcd.    That  there  were  mutual  remedies, 

and  therefore  it  need  not  be  (hewn,   i  Saund.  319.   1  Lev.  174. 

Eyre  Juftice  doubted  whether  here  v/as  a  mutual  remedy,  for 
the  plaintiff  does  not  covenant  to  deliver,  but  the  other  onlyto 
accept;  to  which  Fori:fcue  Juftice  inclined.  Sedper  PrattCblei 
Juftice,  The  time  for  payment  of  the  money  is  certain  at  aA 
events ;  but  as  for  the  delivery  of  tiie  receipts,  that  was  left 
•  •  incertain,  bccaufe  it  was  impoffible  to  fix  a  time  for  that;  and 

if  the  defendant  has  made  a  foolifti  bargain  in  undertaking  to 
pay  the  money  on  the  6th  cf  Novcniher,  whether  he  had  the  re- 
ceipts, or  not,  we  cannot  help  him.     The  nature  of  thcfe  con- 
trails is  for  the  other  party  to  give  a  deed  obliging  himfdrto 
deliver  the  ftock;  but  even  upon  this  agreement  1  &ould  think 
the  defendant  would  have  his  remedy.     In  the  cafe  of  a  deed 
poll,  if  the  leffee  enters  and  enjoys  the  land,  the  other  fhi!! 
maintain  debt  for  rent^  and  yet  the  whole  is  the  words  o{v.t 
leilbr. 

Pa/ch.  8  Geo.  it  was  argued  a  fecond  time  by  ff^efl  pr$  defa- 
dente.  It  will  not  be  difputed  but  that  generally  fpeakiog  the 
word  pro  v.-ill  create  a  condition  precedent,  i  Fent.  147.  %Moi. 
33.  I  Lrc,  87.  Salk.  112.  And  that  it  will  do  fo  inthiscaie, 
if  1  can  clear  it  from  two  objeftions  that  have  been  made. 
I.  That  here  is  a  mutual  remedy ;  and,  2.  That  here  is  a  par- 
ticular day  fixed  for  the  payment  of  money. 

As  to  the  firft ;  That  is  begging  the  qucftion,  for  I  take  it 
there  is  not  a  mutual  remedy,  the  words  being  the  words  of  the 
defendant  only,  "  That  he  will  accept  the  fubfcription,  and  pay 
"  for  the  fame:"  which  lays  the  plaintiff  under  no  obligatioa 
to  deliver  the  receipts,      i  Saund.  320. 

• 

i.  As  to  the  fecond  objeftion,  that  tliere  is  a  particular  day 
appointed  for  payment  of  the  money  ;  I  do  admit,  that  if  it  ap- 
peared upon  the  conrradl,  that  fuch  a  day  muft'ofneceffity happen 
before  the  receipts  could  be  delivered,  it  would  then  be  very  dif- 
ficult to  anfwcr  it ;  but  that  is  not  this  cafe,  for  the  company 
mig-ht  if  they  plcafcd  have  given  out  the  receipts  ;  and  that 
brings  the  cafe  within  the  diftin<^ion  laid  down  by  Lord  Chief 
Juftice  Holt  in  the  cafe  of  Thorpe  v.  Thotpe^  Salk.  171.  Bcfides, 
i:  is  cbfcrvable,  that  this  is  an  entire  covenant,  to  accept  and 
p\ ,  fo  that  he  is  not  to  pay  till  he  can  accept.     Lutw.  490. 


Reeve 
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,S.eeve  tontra.  I  admit  the  firft  part  of  Mr,  Wejf%  argument^ 
but  .ixifift  on  the  two  objediions  he  has  taken  notice  of,  as  fuf- 
ficient  to  bring  this  cafe  out  of  the  reach  of  that  general. 
doctrine. 

Here  is  a  certain  fum  to  be  paid  at  a  certain  day,  and  that 
too  before  the  other  part  of  the  contra£l  could  poiTibly  be  per- 
formed. The  court  will  take  notice  of  the  South-fea  afts,  and 
by  that  of  7  Geo,  Ji,i,  it  appears  the  receipts  could  not  be  de- 
livered by  the  6th  of  November ;  fo  that  this  cafe  falls  within 
the  firft  diftiiidlion  of  Tlmpe  v.  Thorpey  that  if  a  day  be  ap- 
i)ointed  for  payment  of  the  money,  and  that  day  is  to  happen 
before  the  thing  cani  be  performed,  an  aftiou  may  be  brought 
for  the  money,  before  the  thing  be  ^onc  j  becaufe  it  appears 
the  party  relied  upon  his  remedy. 

But  then  fay  they,  here  is  no  mutual  remedy.  But  I  take  it, 
that  this  being  an  agreement  by  indenture,  the  rourt  will  in- 
tend it  was  executed  by  both  parties.  As  to  the  cafes  they 
are  all  of  parol  agreements,  where  a  confideration  muft  appear 
to  make  it  a  binding  promife;  but  here  the  action  will  be. 
inaintainable  on  the  bare  covenant  to  pay,  without  any  con- 
fideration at  all,  and  therefore  the/^r^,  ^c.  may  be  left  out. 

1 

Adjouniatur.  And  this  term  Pratt  Chief  Jufticc  delivered 
the  refolution  of  the  court. 

This  is  an  aftion  upon  a  deed  poll  made  by  the  defendant, 
and  whereby  he  covenants  to  accept  fo  much  ftock,  and  to  pay 
for  the  fame,  and  the  plaintiff  in  an  aftion  for  the  money  has 
not  averred  a  delivery  or  tender  of  the  ftock,  and  for  this  fault 
we  are  all  of  opinion,  the  declaration  is  not  good. 

The  intent  of  the  parties  appears  to  be,  that  one  fhould 
have  the  money,  and  the' other  the  ftock;  and  not  that  either 
fhoiild  perform  his  part  of  the  agreement,  and  lay  himfcif  at 
the  mercy  of  the  other  for  the  equivalent.  This  is  not  a  co- 
venant entered  into  by  both  parties,  upon  which  each  will  have 
liis  mutual  remedy ;  but  it  is  the  deed  poll  of  the  defendant 
>nly ;  and  therefore  though  upon  delivery  or  tender  of  the  ftock 
iie  plaintiff  will  have  his  remedy  for  the  money,  yet  the  defend- 
mt  on  the  other  fide  upon  payment  of  the  money  will  have  no 
remedy  to  compel  the  delivery  of  the  ftock ;  and  having  no 
fuch  remedy  he  fhall  not  be  obliged  to  pay  the  money,  till  the 
:onfideration  for  which  it  is  payable  is  performed. 

.  The  word  pr9  will  be  either  a  condition  precedent  or  fubfc- 
quent,  as  will  beft  anfwer  the  intent  of  the  parties  :  in  this  cafe 

It 


•jyb  'Trinity  Term  9  Gc6. 

it  muft  be  a  condition  precedent,  bccaufe^  othcrwife  the  Intcn- 
tion  of  the  defendant  to  have  the  ftock  for  his  money  can  never 
take  cffeA,  and  this  is  proved  by  j  Co.  lo-  and  i  Inji.  204. 
where  the  annuity  pro  una  acra^  fays  the  book,  fuppofes  the  acre 
to  be  firft  granted. 

The  cafe  oiCaUonelv,  BrigSy  {Salt.  112.)  was  not  foftrong, 
for  there  was  a  promifc  to  transfer,  i^ich  gave  a  mutual  re- 
medy  j  but  yet  Holt  Chief  Jiifticc  held  the  plainciflFto  (hew  a  ten- 
der, becaufe  that  was  the  confideration  for  the  defendant's  pay- 
ment of  the  money.  And  the  cafe  he  there  puts  of  the  ikicofz 
horfe  for  10  /.  is  exadtiy  the  fame  with  this. 

The  refolutions  that  were  mentioned  at  the  bar  of  the  cafe 
of  Thorpe  v.  Thorpe^  are  all  founded  on  great  reafon,  and  the 
firft  of  them  is  agreeable  to  the  refolution  of  this  cafe,  which 
ts  an  executory  contrad,  where  one  is  to  do  the  ad,  and  for  the 
doing  thereof  the  other  is  to  pay. 

And  this  difference  between  a  mutual  covenant  and  a  deed 
poll  is  likewife  taken  and  allowed  in  the  cafe  of  Pordage  v.  Gi, 
1  Sound.  320.  where  the  court  were  of  opinion  the  dcfciKl- 
ant  had  his  remedy,  "  othcrwife  (fays  the  book)  it  would  hare 
*'  been,  if  the  deed  had  been  the  words  of  the  defendant  only/* 
which  is  this  cafe. 

For  thefe  reafons  we  are  all  of  opinion  the  defendant  muft  have 
judgment* 
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I  o  Georgii  Regis.     In  B.  R . 

Sir  John  Pratt,  Knt.  Lord  Chief  "Jujiice. 

Sir  Littleton  Powys,  Knt.         "J 
.    Sir  Robert  Eyre,  Knt.  \j^Jiices. 

'    Sir  John  Fortefcue  Aland,  ii&r/.  J 

Sir  Robert  Raymond,  Knt.  Attorney  General. 
Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Paine  ver/us  Matters . 

ACTIONywr  le  cafe  upon  apromlffory  note,  the  defend-  Finding  the 
ant  pleads  the  delivery  of  twenty  hogflieads  of  claret  in  'i«|'»very  ©^ »"! 
latisfaftion,  and  whicli  ipfe  praed'  the  defeadant  (inftead  of  the  fa^igVt  / 
plaintifF)    received  in  fatisfaftion.      On    a  general  demurrer  fufficient  wuh-» 
^traHg£  pro  quer*  objefted,  that  the  averring  the  delivery  of  the  ^j^^j^}  ** 
iviheto  the  plaintiff  was  not  fufficient  without  (hewing  his  ac-  **^^ 
ceptance  of  it,  which  was  wanting  in  this  cafe  by  the  defend- 
ant's name  being  put  inftead  of  the  plaiiitifPs,     And  cited 
Sulk.  629.  and  the  cafe  oi  Hawkjhaw  v.  Rowlings  in  B.  R.  Hil. 
3  Geo.  in  both  which  the  court  held,  that  the  bare  pleading  he 
gave  the  thing  in  fatisfaSion,  without  fhewing  that  the  plainufF 
received  and   accqjted  it,  as   fuch,  would  be  infufKcicnt.*    Et 
per  curianiy  Judgment  for  the  plaintiff,     ^///r,  23. 
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Robinfon  verfus  Green. 

Km  ajftmpjtt  a  f  ■  ^  H  E  plaintiff  declares  againft  a  carrier  upon  the  cuftom 
JSla'^X  A  of  the  realm,  and  fets  forth,  j««rf,J5/t  Cthe  plaintiff)  «- 
carrier*  qitirebat  the  defendant  ad  carriamT  bona  praed*  from  the  pariih  of 

St,  Sepulchre^ %  to  Uttoxeter^  di£iufque  the  defendant  adtunc  et  ifc- 
detn  bona  praed^  ad  carriand'  recepity  and  afterwards  loft  thenu 

The  defendant  pleaded  non  ajfumpjit^  and  after  verdid  for  the 
plaintiff  it  was  moved  in  arreft  of  judgment,  that  this  aftion 
is  founded  upon  the  tort  in  not  delivering  the  goods,  and  there- 
fore  the  proper  plea  would  have  been  Not  guilty. 

E  contra  it  was  infifted,  that  though  it  is  a  tort,  yet  it  arifes 
from  an  agreement,  and  any  general  ifTue  will  be  good,  that 
will  bring  the  merits  of  the  caufe  in  queftion.  As  Not  guilty 
in  ajfumpftt.  Cro,  EL  470.  i  Lev.  142.  Sir  T.  yoms  184. 
And  it  will  certainly  be  aided  after  a  verdi£l.  I  Sid.  ^40. 
I  Saund.  103.     Sir  Jr.  Jones  140.     Cro.  Car.  78. 

Et  per  curiam^  It  is  well  enough,  the  undertaking  to  carry 
is  the^if^  of  the  ai^on,  and  as  in.ajfumpfn  you  nuiy.|deadJ*fot 
guilty,  as  was  done  in  the  cafe  of  Cogs  v.  Bernard.  Salk.  26.  as 
appears  by  the  record  at  the  end  of  the  book,  page  733.  So  in 
the  cafe  of  a  tort  founded  on  an  agreement  turn  ajfumpfit  will 
be  fufficient,  becaufe  it  tries  the  merits,  as  much  as  Not  guilty 
could  have  done.     The  plaintiff  had  judgment. 


^  Davies  verfus  Hoyle. 

Wtee  a  mtte  ^^  N  error  e  C.  B.  in  an  a£Uon  upon  the  cafe  on  feveral  pfo^ 
^^i^^  k'  ^^  mifes,  there  is  judgment  on  demurrer  as  to  one  coont> 
tiff  fteed  iwtbe"  whereupon  the  plaintiff  enters  a  nolle profeqm  as  to  the  reft,  and 
•merccd.  the  defendant  is  put  without  day. 

It  was  objei^ed,  that  this  is  a  confeflion,  that  the  plaintiff 

had  no  caufe  of  adtion  as  to  thofc  counts,    and  therefore  he 

.  fhould  be  amerced  pro  fal/o  clamore.     But  Eyre  J.  {folus)  thought 

it  agreeable  to  all  the  entries,  and  fo  the  judgment  yn2s  affirmed. 


Ball 
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Ball  verfus  Boftock.     At  Guildhall. 

trover  for  three  South-fea  bonds  the  Q^fe  was  this  :   Ball  Where  i  p^(M 
rlivercd  to  Lcchmere  a  broker  thcfe  bonds  to  fell,  and  they  ^|[^^f^ 
picked  out  of  his  pocket.     Notice  being   given  at  the  beawitaeft. 
'jea   houfe,  they   were   ftopt   by  Mr.  Htnry  one  of  the 
s,  upon  Bcjlock^s  bringing  them  to  receive  the  intereft. 

this  Boftock  brought  trover  againft  Henry^  who  at  the 
offered  to  prove  the  property  to  be  in  Ikilly  and  called 
neyc  for  that  purpofe.  But  it  appearing  he  ha4  given  bond 
^emnify  the  company  in  flopping  the  bonds.  King  C.  J. 
d  to  let  ium  be  examined,  faying  that  though  there  are 
'  initances  where  a  party  fhall  be  a  withefs,  though  he  is 
:rnsd  in  the  event  of  the  caufe  ;  yet  there  never  was  a 
oi  allowing  one  who  had  made  himfelf  liable  to  pay  cofts 
c  adion  5  upon  this  the  plaintiff  recovered.  Then  Ball 
r.s  trover  againft  Bojloch^  and  at  this  trial  exception  was 
1  to  Lecbmere's  evidence,  becaufe  if  Ball  fliould  recover 
ift  EoJi:,ck^  that  would  be  fet  in  equity  againft  the  former 
/cry  by  Djiock  againft  Henrys  and  fo  difcharge  Lechmere's 
I  ;  but  the  Chief  Juftice  fiiid,  that  was  too  remote  to  ex- 
j  him  from  being  a  witnefs,  and  went  only  to  his  credit, 
jreupon  he  was  fworn,  and  proved  the  property  in  Bally 
that  they  were  ftolen.  On  the  other  hand  the  defendant 
ed  that  he  bought  them  at  a  tavern  of  a  clergyman,  and  '  • 

300/.  in  money  befides  the  intereft:  the  Chief  Juftice 
t  to  the  jury  upon  the  validity  of  the  /ale,  and  they  found 
he  defendant. 


Douglafs  verfus 


^ PON  an  affidavit  that  they  had  tendered  a  declaration  in  Praaice. 

ejeAment,  and   that  the    fervants   refufed  to  call  their  ^»"**  *^  ^^^' 
:er,  or  receive  it,  faying  they  had  orders  to  take  no  papers,  j^f* 
rg  moved,  that  leaving  it  at  the  houfe  might  be  fullicient, 
:h  was  ordered  accordingly. 


Taylor  verfus  Lake.  :' 

was   moved  to  fet   afide  a  verdifl,  becaufe  the  dijirmgas^  Stamp  duria. 
when  it  was  at  U'fi  pr'uu^  was  not'ftamped  :  but  the   plain-  9  ^  ^'jW*  S*/- 
now  producing  it  ftainped,  the  court  would  do  nothing  in  s  MoVi^S. 
fmcc  the  pcniilty  muft  have    been    p.:id,  and  then  it  is   as 
d  as  if  ftampcd  ;;t  iirft.     9  £5*  10  JV.  3.  c.  25.  §  59. 

Tarrant 


'V57? 
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T^rmntver/usMzyirr.    In  C«  B< 


Hitimd  etniiot  ^T^HE  wifc  libelled  in  the  fpiritual  court  for  callliig  her 

fty  the  imff*      X     whore,  and  there  being  proceedings  likewife  for  de^ma- 

Sri^'^Surt    ^^^^  againft  her  by  the  other,  the  two  hufhands  enter  into  ai 

for  defanutlon*  agreement  to  ftay  proceedings  on  both  fides  ;  and  upon  otic  of 

the  wives  going  on,  the  hulband  moved  for  a  prohibition ;  but 

denied,  for  per  curiam^  the  fuit  is  by  the  wife,  to  recover  her 

fame,  and  it  is  not  in  the  power  of  the  hufband  to  reftrainliar* 

%  Roll.  Ref.  426. 

Johnfon  verfus  Lancafter. 

Tender  plead-  T  T  was  fettled  on  demurrer,  that  a  tender  is  pleadable  td 
able  to  a  quan^  ^  ^  quantum  meruiu  and  faid  to  have  been  fo  held  before  la 
R.Raym.255,  B.  R.  10  fy.  3,  GtUs  V.  Harty  Salk.  622. 


Palmer  vfrfus  Epifcopum  £xon. 

No  ornaments  O I R  Thomas  Bury  fet  up  his  arms  in  the  church  of  St.  Di^ 
'S^chlich'l^lh-  "^  ^'^'s  in  Exon  :  the  ordinary  promotes  a  fiiit  in  the  fpiritual 

cut  confcnt  of   court,  to  deface  them,  as  being  fet  up  without  his  confent. 

the  ordinary.      Mj-,  Crutvys  moved  for  a  prohibition  on  the  authorities  that 

aSion  lies  by  the  heir  for  <lefacing  the  monument  of  his  an« 
ceftor  ;  but  Eyre  a«d  Fortefcue  Juftices  faid,  the  ordinary  wa$ 
judge  what  ornaments  were  proper,  and  might  order  them  to 
be  defaced. 

Serjeant  Clyde  moved  it  in  C.  B.  and  it  was  denied  there 
alfo. 

'  Richardfon  verfus  Atkinfon. 

Jt  nifi  prius  in  Middlefex,  coram  Eyre  et  Fortefcue  (abfentf 

c.  J.) 

Taking  part  A-pv  HEY  held  that  the  drawing  out  part  of  a  veflel,  and  fi"' 
"^il^t^onvl^^  1  ing  it  up  with  water,  was  a  converfion  of  all  the  liquoff 
fion  of  tbe      and  the  jury  gave  damages  as  to  the  whole* 

whoit* 


Beck 
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Beck  verfus  Nichols.     In  C.  B. 

ri^  RES  PASS  of  aflault,  battery,  wounding  and  imprifon-  ^«rc  no  more 
J[     ment,  and  alfo  for  breaking  and  entering  his  houfc,  and  ^jg4.^^ 
opening  the  doors  of  the  faid   houfe>  and  breaking  the  locks  Giiu.  Hq.  Rep. 
md  three  bars  beionging  to  the  faid  doors  ;    the  defendant  '97* 
leaded  Not  guilty  to  all  except  the  imprifonment,  which  he  ^   *^'     '^*^'^* 
ilfHfies  ;  on  trial  the  juftification  was  found  for  the  defendant, 
nd  the  Not  guilty  for  the  plaintiflF.     Damages  2^.  bd.     And 
dd  by  the  court  that  die  damages  being  under  40  j.  he  could 
lot  have  full  cofts  for  the  battery,  becaufe  the  Judge  had  not 
ertified  the  battery  to  be  proved,  neither  could  he  have  full 
:ofts  for  breaking  the  houfe,  &fr,  becaufe  this  was  a  tref^afs 
"elating  to  the  freehold,  the  conftruftion  of  the  22  ^  23  Car.  2. 
*  9*  §  ^3^*  having  been,  that  it  extends  to  trefpailes  relat- 
ng  to  the  freehold  and  inheritance,  and  to  fuch  trefpafTes  only ; 
which  is  collc6te<i  from  the  exception  where  the  Judge  certifies 
'ii^X,  the  title  came  in  queftion,  which  fhews  that  the  a£l  ex- 
pends only  to  fuch  trefpaffes,  where  the  freehold  might  come  in 
queftion,  and  not  to  trcfpafies  of  chattels. 


Vot.  I.  P  p  Hilary 
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lo  Georgii  Regis,     In  B.  R. 

Sir  John  Pratt,  Knt.  Lord  Chief  Jujlice. 
Sir  Littleton  Powys,  Knt.       1 
Sir  John  Fortefcue  Ahnd^  Knt.  >jHftices. 
Sir  Robert  Raymond,  Knt.      J 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Sir  Clement  Wearg,  Knt.  Solicitor  General 


Dominus  Rex  verfu^  Major'  dc  Kingfton  fupcr  Hull. 

Cwiiiot  join  di-      A     Motion  was  made  for   a  mandamus  to  the  mayor,  to 
ftina  rights  ia       /-^     aflemblc   and  do  the  bufinefs  of  the  corporation,  and 
Tliod^'ol'!'*    "^    "^   the  writ  was  granted  accordingly.     In  drawing  up  the 
Saliu  433, 436.  writ  they  made  it  out  for  an  afl'embly,  and  to  admit  all  pcr- 
fons  having  a  right  to  their  freedom,  who  (hould  appear  be- 
fore tlicm  and  demand  it.     Serjeant  Pengelly  moved  to  fuper- 
fcde  it,  becaufe  every  perfon's  was   a   diftinfl  right,   and  »t 
would  be  hard  to  oblige  the  mayor  to  make  a  return  that  he 
had  admitted  all   who  had  a  right.     Et  fer  curiam^,  It*muft  he 
fuperfcded,  for  we  never  intended  fuch  a  complicated  mani^" 
rnus  as  this, 


Domiflw* 
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Dominus  Rex  verfus  Inbabitantes  de  Circncefter. 

T  v,'d>  ftatcd,  that  an  apprentice  was  bound  in  the  parifti  of  Tbcfonyiu>s 
//.  ari-i  iivcJ  there  ofr  and  on  for  three  quarters  of  a   yxar.  »'-'^^^  ^^-«  n  of 
ccption  wa<?   tr.iccii,  that  tnis   \v.\s  no  lettlenient,    iincc  he  n.-rj  n.nio  b.^ 
jht  not  inhabit  forty  daj-^  totrcther.    Sed  prr-  cur':nh:^  That  is  J'-  t:*->'r,-. 
t  nccetiary,  and  die  order  for  makinj;  it  a  fcttiement  \V4S  ^f^'  ^'*'*  '''-• 
liirmcd. 

Dominus  Rex  'i/rfyF/j  Johnfon. 

I    Female  child  of  nine  years  old  was  brought  up  by  haJcas  ChiU  broi»g»it 
\  corpus  in  the  cuftodv  of  her  *  nurfe.     And  it  was  moved  ''''  Kv/vi/../* 
It  the  m!ght  be  oilcnar^eu,  it  ine  wiis  under  any  rclrraint  ;  ^)^.Jir.jia.':. 
lich  was  agreed  to  :  but  it  aprxrared  fhe  was  not.    Then  it  2  I-  R-yn. 
IS  moved,  upon  producing  her  father's  will  deviling  the  cuf-  g  m^j 
ly  of  her  to  an  uncle,  that  flie  might  be  delivered  xi^i  to  him  ♦^  Niarrrladon 
her  guardian.     The  court  at   hrfl:  doubted   whether  they  ^r\d guart'lan^ 
>ujd  zo  uny  further  than  to  fee  flie  was  under  no  ille  :al  re-  r?;^.>.?!r"  .L' ** 
lint,  and  took  time  till  the  next  day  to  look  into  Mr^.  Tur-  but  fee  2  St/a. 
W;r's  cafe,  ^wi^,  44.4.    And  then  declaring,  that  this  being  9'=»a>  centra. 
'  cJe  of  a  young  child,  who  had  no  judgment  of  her  own, 
•y  ought  to  deliver  her  to  her  guardi;ui,  who  took  poileiuoii 
her  in  court. 

Bullock  verfus  Noke. 

At  Guildhall,  coram  Pratt  C  J.  7  G.  ft.  1.  c.  i. 

N  a  {lock  caufe  the  plaintiff  proved  a  tender  on  the  fecond  Tcndwof  mnk 
day  of  the  opening,  and  would  have  examined  into  the  cuf-  J^"',^^^^  ""  ^^* 
n  of  the  alley,  which  was  to  allow  either  party  a  day  or  two 
tender  or  accept;  but  the  Ciiief  juftice  refufcd  to  hcr.r  us, 
ing  their  ufage  could  never  alter  the  law,  and  fo  the  plain- 
•'  was  called.  N.  B.  In  6\  B.  Chief  Juftice  Ki?jg  Icic  it  to 
:  jury  upon  fuch  an  evidence,  and  they  found  it  a  good 
ider. 


P  p  2  Between 
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Between  the  Pariihes  of  St.  Giles  in  Reading  and  ETcrflej 

Blackwater  in  Berks. 

frtn^iTa^hc  T  JPGN  a  fpecial  order  it  was  ftated,  that  WilUam  M^- 
wfiden  ™o?th/  kJ  ^^^  was  born  in  St.  Gi/cs\  and  put  apprentice  in  Evfr- 
father  for  four  JIfy  Blackwater^  where  he  ferved  two  years,  till  the  mafter  failed; 
JSS'hc*^**^  that  then  he  returned  to  5/.  GiUs\  where  he  lived  four  yean, 
fettled,  arc  fct-  carried  a  wife,  by  whom  he  had  there  two  children,  and  died; 
tied  after  his       and  that  during  the  laft  four  years  he  never  lived  in  Evtrjlej 

133*. 

Foley  396.  Upon  this  order  the  queftion  was,  where  the  wife  andchS* 

W^iw."  p?.'^  ^'■^^  w^f^  fettled.  As  to  the  wife,  all  agreed  her  Xp  follow  4e 
149.  laft  fcttlement  of  her  hufband  ;  which  was  in  Everjkf  BkA- 

Sc«Andr.35o.  ^ater.  But  as  to  the  children,  the  court  were  divided ;  tb 
phSo.  ib.ux.  Chief  Juft ice  and  P<wt[yx  J.  inclining,  that  they  having^nem 
pi.  105.  been  removed  during  tlic  life  of  the  father,  they  were  f^dedii 

-^s«rt".Ct.n6.  Si.GiL's%  the  place  of  their  birth.  But  Eyre  and  Ftrt^ 
^oncf.Rep.320.  Jufticcs,  thought  the  fcttlement  to  be  in  Everjky  BUtwiUr\ 
%  Mod,  169.       and  that  (ince  during  the  life  of  the  father  they  might  have  beet 

fcnt  thither,  his  death  would  not  vary  the  cafe., 

Children  bom  jfdjokrnatur"  And  this  term  it  was  debated  again^  and  tke 
yrhere  the  facher  Chief  Juftlce  changed  his  opinion  ;  holding,  now^  that  die  fet« 
may  be  fcnt  to  tlement  of  the  children  was  in  Everjky  Blackwater  \  and  thit 
his  fcttlement  the  death  of  the  father  would  not  hinder  their  beixig  fcnt  diither. 
afterhisdcath.    p^^,^^  j    y^]^^^^\^Q  ^ame  over.     So  that  there  were  three  rf 

that  opinion,  againft  Raymond  J.  who  thought  that  this  cafe 
muft  often  have  happened,  if  children  could  be  thus  fcnt  after 
the  death  of  the  father.  They  faid  the  cafe  of  fettliiig  baftanb 
and  vagrants  at  the  place  of  their  birth  was  ex  mc^Ott:  bat 
here  was  none. 

The  order  for  fending  the  children  to  EverJUj  Blackwatff.^ 
confirmed. 


Iiier 
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lo  Georgii  Regis,     In  B*  R. 


Sir  John  Pratt,  Knt.   Lord  Chief  "J ujlice. 

Sir  Littleton  Powys,  Knt. 
Sir  John  Fortcfcuc  Aland 
Sir  Robert  Raymond, 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Sir  Clement  Wearg,  Knt.  Solicitor  General. 


Knt.         1 
land,  Knt.yjufiices. 
I,  Knt.        J 


Knight  verfus  Cambridge, 

Idem  verfus  Dodd. 

Hil.   9  Geo.    rot.  375. 

A    CTI  ON  ^r  U  cafe  upon  a  policy  of  infurance,  where-  barratry  in  a 
r*\     bjr  the  infurer  undertakes  againft  the  Barratry  of  the  policy,  the  figni . 
^    ■*-   matter  and  mariners  ;  and  affigns  the  breach  in  a  lofs  ?*  »^V^"t,^^ 

i*        f  f         •  r  \  /I  T     1  J  •  Kaym.  1349* 

^  fraudem  et  mgltgentiam  of  the  matter.     Judgment/>r^  quer  in  8  Mod.  230. 
B.  and  the  general  errors  ailigned. 

It  was  obje<9:ed  in  this  court,  that  iht  fraud  and  negligence  of  Dufrcfne  GloflT. 
^  mafter  was  not  within  the  policy,  being  more  general  than  J?*^  ***  ^"'*' 
^  word  barratry.  Et  per  curiam^  The  negligence  certainly 
not,  but  the  fraud  is.  Barratry  is  of  a  general  fignification, 
ttl  not  confined  barely  to  the  running  away  with  the  fliip.  It 
►mes  from  baraty  which  fignifiesyr^w  and  doJusy  and  extends 
any  fraud  of  the  mafter.     The  end  of  infuring  is  to  be  fafe 

Pp  3  in 
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in  dl  cvcntr,  and  it  would  be  very  prcjudicral,  if  v.*c  were  ii> 
be  making  locp-hc!es  to  gt't  out  of  thcfc  policies.     Tht  ir.- 
furer  knows  th'i  mafter,  and  whether  he  can  truft  him  ;  and  h»^ 
tbui  ir/ures  agaljift  his  running  away  v/ith  the  fnip,  never  ima  — 
gined  he  nniglit  or  would  be  guilty  of  ajiy  otlier  fraud.     JuJg  — 
ment  aiTamcd. 


Between  the  Parlfhcs  of  Puckington  and  Chepton  Becnc 

in  com'  Somerfet. 

T^^^^='''^7'r^^>' T  TPON   a  fpccial  order  the  cr.fe  was  ftatcd,  that/,  was 
d  >cs  :io.  d.iV  ive    \^    bouiiu  an  apprciitlcc,  and  fcrved  and  iiihiibited  two  years, 
thf  ai;prer.tlcc-    till   a  coTrinilfTion  of   b.;nkruptcy  was  taken  out  againft  the 
?'>;  inafter,  at  which  time  the  apprentice  without  havinc;  die  indcn- 

Scfl.  Caf,  27S.     turc  dchvcrcd  up,  or  any  dilcharge  at  the  lemons,  hires  nimiclt 
pl.  21S.  as:  a  common  fcrvr.nt  into  another  parifh,  and  fcrved  a  ytar. 

ouric.  cp.  -7'j^^  fefTions  adjudge  this  to  be  no  diflblution  of  the  appren- 
S  Mod.  23^.  ticefnip,  and  confequcntly,  that  the  fettlement  of  the  appren- 
Caf.  of  Set.  and  i\^2q  vvas  ill  the  firft  parifh  where  he  was  bound. 

Rt'm.  117.  pi. 
I5<;. 

lo.t)  219.  Et  per  curiam  y  Their  judgment  is  right.     There  could  be  no 

clilToiution  of  tlie  contract,  unlefs  the  indenture  had  been  de- 
livered up,  or  the  feflions  had  difcharged  him  ;  as  no  doubt 
tliey  would  have  done,  if  they  had  been  applied  to.  And  dicft 
as  c.'\e  firft  contrail  had  continuance,  the  apprentice  had  no 
power  to  hire  himfclf-,  and  the  fervicc  afterwards  for  a  year 
was  void,  as  to  any  pretence  of  giving  him  a  fettlement.  That 
fcrvice  ir.uft  be  tuken  as  a  fervice  to  the  firil  maitcr,  who  by 
l:iw  was  i:i titled  to  the  wages,  and  tlierefore  the  order  muft  be 
conhrmcd. 


Cafe  of  the  Mayor  of  Pcnryn. 

Tiere  muH  be  /^^  ^'"  information  hi  natura  de  quo  vjarrar.tc^  to  (hew  bf 
3u.)g,j./-,it  (,;  v^  what  authority  he  exercifed  the  office  of  mayor,  there 
rrtyiTfmnd'^  wcte  tw^o  illues,  tiie  firft  as  to  his  cleiftion,  which  was  found 
duly cic^ca but  with  thc  defendant;  and  the  fecond  as  to  the  fwearing,  whi^^h 
nwtfworn.  y/iis   found  againft  him.     Upon  return  of  the  pojlea^  it  ws» 

moved,  that  judgment   of  oiijhr  ftiould    not  be   agaiiift  hiroj 

fccinc"  he  was   du!yclc£led,  but  that  he  ftiould  rather  have  a 

Thi^jiijgmftnt    mandamus  X.O  fv/ear  him  in.      Sid  per  curunn^  Tiie  afting  i^ftn- 

jy^',?*"**^^  *"    out  being  fv/orn   is  certainly  an  ufurpation,  and   that  being 

found,  v/e  muft  pronounce  judgment  againft  him  upon  this  re- 
cord. If  he  be  not  too  late,  he  may  have  a  mandamus  to  fwcar 
him  in,  but  we  muft  punifti  him  for  his  ufurpation  hitherto. 
]\xi}x'^^\n\:\\X  pro  Rcgi,      c\  Artti,  c*.  20. 

RulTd 
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Ruflel  verfm  Martin. 

Idem  verjm  Thorpe. 

ebt  upon  a  bail  bond  the  memorandum  was  of  Trinity  "The  court  wJ 
n,  and  I  excepted,  that  the  affigiiment  appeared  to  be  X^^^\,\^l, 
^mber  following.     Then  the  plaintiff  moved  to  amend,  amend  by. 
objected,  there  was  nothing  to  amend  by.     Et  per  cu^ 
No.  cannot  amend  it,  as  it   now  ftands ;  but  we  will 
ive  to  file  a  new  bill  of  Michaelmas  term,  with  a  fpecial 
ndum  ;    which    the   plaintiff  afterwards  did,  and   then 
d  of  courfe  upon  payment  of  cofts. 


Dominus  Rex  verfus  Gunfton. 

JEANT  Darnall  moved  for  a  cefihrari  to  the  Oil  ifo  eerthrMH 
iiey.  to  remove  an  indictment  aeainft  a  perfon  of  ere-  ^^^  ^fUfy  f^x\ 

/,.,  !•  1  /•      ^   r  .     •  out   fpecial 

falily  pretending  that  a  perfon  of  no  reputation  was  caufe. 
1  Thomycrafty  per  quod  the   profecutor  was  induced  to  Comb.  319. 
n.     Sed  per  curiam^  As    you    move  on  behalf  of  the  n^^"'77-'  n 

^    n    I  '  -1  r  -J  .,  Barnard.  K..B 

tit,  we  mult  have  a  more  particular  reaion ;  idi^  ml  5. 

per  motionem.  sicff.Caf.  3x4. 

pl.a45.  3>5* 
pi.  246.  321. 

Stevcnfon  verjus  Nevinfon. 

On  a  trial  at  bar  in  B.  R^ 

E  queftion  was,  whether  the  plaintiff  was  qualified  to  Where  there  a 
e  elected  common  council-man  of  Apulby.     The  de-  ^^^  quaJificati 
attempted  to  difqualify  him,  by  fctting  up  two  quali-  ©n  of  an  office 
J  which  he  had  not,  viz,  a  burgage  tenure,  and  being  ^^  who  has  bai 
jitant ;  and  to  prove  this  called  one  who  was  an  in-  ^'J^tnefi'lJj^J 
,  but  had  not  a  burgage  tenure.     It  was  objeftcd,  that  theri^ht. 
10  witnefs  to  narrow  the  right,  and  confine  it  to  bur-  ^^«  R»yra; 
lants  and  inhabitants,  having  one  of  the  qualifications  '^^*' 
and  therefore  fo  far  interefted,  as  he  was  nearer  the 
fct  up  than   other  pcrfons ;  but  die  court   faid   there 
iceflity  of  allowing  fuch  p. ople  in  a   queftion  of  this 
fine  J  they  inuft  bell  know  the  right;  bcfides  he  was  in 
witnefs  aji:ainft  himfelf,  by  faying,  though  I  am  an  in- 
,  yot  I  have  no  right  to  be  chofcn,  becaufc  I  have  not 
^c  tenure. 

P  p  4  Anonymous. 
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Anonymous. 
On  a  trial  at  bar  In  C.  B. 


Where  the  pow- 
er is  gnly  to  re 
voLc,  no  aew 


-      jf   SufFcrs  a,  recovery  to  the  ufe  of  himfclf  for  life,  remain- 
-^*   dcr  to  B.  in  tail^  remainder  to  C  in  tail,  remainder  ta 
ufcs  ca.i  be  de-    D.  in  tail,  remainder  to  A.  in  fee,  with  power  to  revoke  the 
ciairc**'  three  remainders  in  tail  by  any  writing  under  his  hand  awf 

fcal.  He  revokes  tlieni  within  the  terms  of  the  power,  and 
by  the  fame  deed  declares  new  ufes  in  favour  of  the  plaintiff, 
v/ithout  any  words  of  conveyance,,  covenant  to  ftand  feiied^or 
conlidcration  cxprciTcd  :  and  upon  this  the  queflrion  was,  srtc- 
thcr  this  new  declaration  of  ufes  was  good  or  not. 

It  was  inCftcd  on  pro  quer\  That  A.  having  revoked  the  in- 
termediate remainders,  had  the  whole  fee  in  himfelf,  andioigjit 
dif|x>fe  of  it  as  he  plcafed ;  and  whether  it  was  by  the  fiae 
deed  or  by  4  different  deed  was  not  material. 

But  it  was  ajifwered  and  refolycd  by  the  court.  That  true 
it  was  he  might  by  will  or  any  new  conveyance  have  made 
fuch  new  difpofition,  and  even  the  fame  deed  would  have  been 
fuflicient  for  that  purpofe,  if  there  had  been  a  new  grants  or 
a  new  covenant  on  confideration  exprefled  j  but  here  he  had 
declared  new  ufes  as  under  the  recovery,  whereas  the  ufes  of 
the  recovery  were  full  before,  and  the  power  was  only  to  re- 
voke, and  not  to  limit  new  ufcs.  Ex  relatione  aliorum.  The 
plaintiff  v/as  nonfuit. 


Sir  Chriflopher  Mufgrave  verfus  Ncvinfon* 

New  trial  grant-  ^T^  H  E  Corporation  were  all  invited  to  a  treat,  when  one  of 
cda/tcr  a  trialat  X  ^^  aldermen  defired  leave  to  refign,  upon  which  htf 
l*^''  refignation  was  taken,  and  the  plaintiff  at  the  fame  timccho- 

i3^3.Titc*d  in  ^^^  ^^'^  fwoni  in.  Upon  a  trial  at  bar  the  jury  found  it  » 
AnJrcwi  317.     good  eledlion  ;  and  the  court  granted   a    new  trial,  it  being 

fraudulent,  and  it  appearing  one  of  die  members  was  not 
there  till  after  the  eleftion,  and  there  was  no  fummonsto 
meet  to  do  fuch  a  corporate  a<5b,  that  the  members  might  come 
prepared.  The  meeting  likewiie  was  not  in  the  AiootlniH  bu* 
at  a  tavern,  and  it  was  a  plain  furprize,  and  even  all  not  pre-* 
fcnt. 

As  to  the  point  of  its  being  a  trial  at  bar  the  court  mr.dc  no 
diflicuhy  of  that,  fincc  the  cafe  of  Bnvdiiy^   and    another  cf 

Sir 
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:  yofeph  7^hy  v.  Roberts  in  C.  B,  where  on  a  trial  at  bar  whe-         % 
rr  compos  or  non  compos  the  jury  found  againft  tlie  weight  of 
c  evidence,  and  there  was    a  new  trial.     The   cafe  in  StlUs 
/-hich  is  the  liril  new  trial  in  print)  was  after  a  trial  at  bar  ; 
d  in  the  cafe  of  an  alderman  of  Derby  he  was  afterwards  oufled 
»on  a  ^uo  warranto. 

Etper  Raymofid  Judice.  My  Lord  Chief  Juftice  Holt  ufciT  to 
f^  ke  was  of  opinion  that  the  pradlice  of  granting  new  trials 
as  much  ancienter  than  the  cafe  in  Stiles  j  fince  we  meet 
ith  challenges  that  the  party  was  fworn  on  the  former  trial, 
li  therefore  ought  not  to  be  a  juror  again. 

N.  B.  As  to  another  of  the  corporators  of  JpuSy\  he  was  put  a  corporator  on 
>  prove  the  receiving  the  facrament  within  a  year  before    his  ^  ";C«ntprofc- 
leaion,  it  being  recent,  and  therefore  the  court  required  it,  protc'rwciving 
lougb  no  notice  was  given  him  for  that  purpofe.  the  facrament 

within  a  year. 


Wilkinfon  verfus  Myer.  Ld.  Raym. 

1350. 

'N  an    aftion    of  covenant  on  a  South-fea  contraft  the  de-  7  c.  ft.  ».  c.  1. 

►  fcndant  pleaded,  that  the  contnuSt  was  never  duly  rcgift red  what  i$  a  good 
:cording  to  the  late  a<ft  of  Parliament ;    and  upon  the  trial  ^fj^w^*^* 

F  that  iflue  a  cafe  was  made  for  the  opinion  of  the  court,    contrad. 

8  Mod.  173, 
232. 

That  the  contract  was  by  indenture  (fet  out  /;;  base  verba)  2  R.  Raym. 
hereby  the  plaintiff,  in  confideration  of  1436/.  10  s.  to  be  paid  *35** 
^  the  defendant,  doth  covenant  to  transfer  to  him  all  fuch 
^cic,  bonds  and  money,  as  the  Souih-fea  company  fhall  allow 
i  the  account  of  1277  /.    I  x.  6  d.  lottery  annuities  then  lately 
bfcribed  into  the  itock  by  and  in  the  name  of  the  plaintiff : 

confideration  of  which  the  defendant  covenants  to  accept 
e  produce  of  fuch  annuities,  and  to  pay  for  the  fame  1436/. 

>  J.  at  the  fame  time  :  that  this  contraft  was  entered  in  the 
oks  of  the  Soutb-fea  company  in  haec  verba^  under  which  the 
iintiff  fubfcribed  thefe  words.  This  is  for  my  proper  tife  and 
^efit'^  and  then  finned  his  name  Philip  fVUkinfon. 

That  no  evidence  was  offered  that  the  contraft  was  made 
•  the  ufe  and  benefit  of  any  perfon  befidcs  the  plaintiff,  nor 
It  the  contraft  was  made  for  the  ufe  and  bcnent  of  the 
lintiff  only. 

And  a  verdift  was  given  for  the  plaintiff,  fabjeft  to  the 
inion  of  the  court  upon  this  cafe. 

Siranrs 
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Strange  pro  quer^.  The  qucftion  is,  whether  this  contnu3itf 
cluly  regiftrcJ,  according  to  the  dire£tion  of  the  lite  icl  of 
Parliament.  I  (hall  offer  my  reafons  in  fupport  oi'  th'.*'  re— 
giftry  ;  and  fince  this  is  like  to  be  a  leading  cal'e,  and  tnat  u>a::)r 
thoufands  of  contra£ls  are  to  ftand  or  fall  by  the  event  of  this 
queftion,  I  fhall  Orate  the  claufe  at  large,  becaufc  I  appreheint 
it  will  be  material. 

The  aft  of  Parliament  upon  which  this  queftion  arifesis  the 
only  aft  that  pafled  in  a  feffion  held  for  that  purpofe  at  the 
latter  end  of  the  feventh  year  of  his  Majefty's  reign  ;  and  after 
fome  other  provifions  for  reftoring  the  publick  credit,  which 
then  greatly  fuftered  by  the  mifmanagcment  of  the  South-Jea  di- 
reftors,  it  comes  to  the  cafe  of  contrafts  between  private  pcr- 
fons,  and  takes  notice  of  the  ncccility  there  was,  to  make  brat 
regulations  or  orders  touching  contrafts  for  the  fale  or  pur- 
chafe  of  fubfcription  or  ftock,  for  preventing  a  multiplicity  of 
vexatious  and  doubtful  fuits  in  law  or  equity  concerning  the 
lame,  and  therefore  it  enafts,  "  That  every  contraft  for  the 
*'  fale  or  purchafe  of  fubfcriptions  or  ftock,  which  fhall  be 
*'  unperformed  and  not  compounded  before  fuch  a  time,  or  an 
*'  abftraft  or  memorial  thereof,  figned  by  the  party  intcrcftci 
*^  therein,  and  who  fhall  be  minded  to  take  advantage  of  the 
**  fame,  fhdl  be  entered  and  regiftred  in  books,  which  the  re- 
fpeftive  companies  are  required  to  prepare  for  that  purpofe: 
and  in  default  of  fuch  entry  or  regifter  every  fuch  contraft, 
as  to  fo  much  as  fhall  remain  unperformed  or  not  com- 
pound.?d,  fhall  be  void."  And  then  it  follows,  "  Thatfuch 
entries  fliall  exprefs  the  names  of  the  parties  or  pcrfons 
*'  for  whofe  ufe  or  benefit  fuch  contrafts  were  made." 


Having  ftated  the  claufe,  I  fhall  confider  what  was  the  in- 
tention of  this  aft  of  Parliament,  and  whether  our  regiftryhas 
fulfilled  that  intention.  The  intention  of  the  legiflature  is 
cxprefTed  in  that  part  of  the  claui'e  which  is  introduftivc  to 
the  enafting  part ;  it  was  to  prevent  a  multiplicity  of  vexatious 
and  doubtful  fuits  in  law  or  equity,  by  giving  the  buyer  of 
ftock  a  view,  ar.  well  of  him  who  has  the  legal  remedy,  as  he  who 
has  the  equitiiblc  intercft,  thereby  to  eafe  him  of  tlie  trouble 
and  expence  of  a  fuit  in  equity  againft  the  vifible  contractor, 
to  difcovcr  whether  the  fale  was  not  fecrctly  in  truft  for  an- 
other, againft  whom  perhaps  the  buyer  might  have  an  equi- 
table bar  ;  and  therefore  if  it  is  dilclofed  in  the  regiftrj',  not 
only  where  the  legal  remedy  lies,  but  alfo  v.ho  has  the  equi- 
table intcreft,  there  is  an  end  of  any  trouble  from  vexatious 
and  doubtful  fuits  in  law  or  equity  about  thut  matter,  which 
v/iis  all  that  v/as  propofcd  or   dcfigncd  by  the  Icgiflature. 

In 
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In  the  cafe  at  bar,  the  contrafl  is  regiftred  /«  hac:  vcrb^j  aft  J 
that  it  appears  the  now  plaintiff  has  a  legal  remedy  (fuch  an  one  ^, 
he  has  purfued)  by  a£lion  of  covenant  againft  the  defendant, 
t  fay  they  on  the  other  iide,  that  is  not  enough,  he  may 
!y  be  nominal  in  this  affair.  In  anfwer  to  that,  he  has  added 
ie  words  that  are  flated  in  the  cafe,  This  is  for  my  proper  ufe 
I  benefit ^  Philip  Tl^ilkirjon.  So  that  he  has  anhvered  the  intent 
the  aft  in  both  refpefts ;  he  has  regiftred  the  deed,  which  gives 
n  the  title  at  law,  and  he  has  likewife  fhewn  the  equitable  in-r 
efl  to  be  in  himfelf. 

To  this  it  is  objefled,  that  by  the  words  of  the  aft  he  is  re- 
ired  to  exprefs  for  whofe  ufe  or  benefit  the  contraft  was  made  ; 
d  that  in  the  prefent  cafe,  it  is  only  exprefled  for  whofe  benefit 
i  contraft  was  at  tlie  time  of  rcgiftring. 

I  would  fubmit  two  things  a^  an  anfwer  to  that  objeflion. 
That  this  is  a  forced  conflruftion,  and  carries  the  words 
re  inadc  farther  than  is  ncceflary  to  anfwer  the  defign  of  the 
:.  And,  2.  That  if  your  Lordfhip  (hould  be  of  opinion  to 
afl:rue  it  fo  nicely,  yet  our  rcgiftry  will  be  fufficient. 

• 

I.  To  fhew  this  to  be  a  forced  conllruftion,  and  what  there  is 
occafion  to  make,  in  orJcr  to  attain  tht  end  of  the  legiflaturc, 
«)uld  beg  leave  to  fay,  that  confidering,  this  aft  is  made  to 
train  men  in  fome  degree  from  the  full  exercife  of  a  legal  re- 
dy  they  had  before  ;  it  is  to  be  conftrued  in  fuch  a  manner, 
will  deprive  the  fubjcft  of  as  little  as  maybe,  and  it  is  not  to 
extended  to  any  conftruftion  beyond  what  will  ftriftly  anfv/cr 
:  view  of  the  Parliament ;  and  fo  the  court  did  often  intimate 
>n  fcveral  motions  that  have  been  in  this  court  relating  to  bail 
3n  this  aft  of  Parliament,  where  they  kept  ftriftly  to  tiie  words 
:hc  aft,  without  extending  them  to  fimilar  cafes. 

The  exprefTion  in  the  aft  is  indeed  in  the  preterperfeft  tenfe, 
re  made  \  but  I  fliall  fubmit  it,  whether,  confidering  how  that 
jreffion  comes  to  be  made  ufe  of,  it  ought  to  be  expounded 
.ftjy  to  mean  the  time  of  making  the  coi.traft. 

The  legiflature  are  fpeaking  of  contrafts  tlien  in  being,  and 
rcfore  it  was  natuial  to  fpeak  of  them  as  contracts  that  uvr*. 
dc  y  and  in  this  view  the  expreflion  v^ill  be  far  ftiort  of  what 
vould  have  liavc  been,  if  the  act  had  required  the  entry  to  ex- 
fs  the  names  or  the  parties  for  whofe  benefit  the  contracts 
re  at  the  ti»nc  of  making  ;  and  it  ii.ay  be  material  to  obferve^ 

that 
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that  in  another  part  of  the  a£lthat  phrafe  is  ufcd,  where  they  are 
providing  for  the  cafe  of  a  cohtraft,  when  the  feller  had  not  the 
llpck  at  the  time  of  the  contraft :  now  if  it  had  been  intended 
to  have  gone  fo  far  back  in  our  cafe,  what  reafon  is  there  wbjr 
the  fame  expreffion  was  not  made  ufe  of  ?  The  afi  of  Parliament 
was  never  intended  as  a  fnare,  to  avoid  all  contra^  that  were 
not  rcgiftrcd  according  to  the  ftrifteft  letter  of  the  law.  The 
only  general  view  (befides  what  related  to  particular  pcrfons) 
was  to  fee  a  little  into  the  number  and  extenfivenefs  of  the  con- 
tracts, in  order  to  apply  further  remedies  if  there  was  occafion. 

In  a  common  law  conveyance  the  word  procreatis  (wfalclr 
ftri£Uy  fpeaking  fignifies  children  that  were  born  at  the  time  of 
the  feoffment)  has  neverthelefs  been  conftrued  to  take  in  all  the 
iflue,  whether  born  before  the  feoffment  or  after ;  and  yet  that 
is  an  expreffion  as  ftrongly  refpe^ing  a  time  paft  as  the  phrafe 
made  ufe  of  in  this  ftatute  ;  and  if  in  that  cafe  it  was  extend- 
ed to  a  future  time,  why  not  as  well  in  our  cafe  ?  efpecially 
when  by  that  conflrudlion  the  intent  of  the  legiflature  is  an* 
fwered. 

2.  Admitting  this  a£l  does  require  the  entry  to  flicw  fcf 
whofe  ufe  the  contrail  was  at  the  time  of  making  ;  even  then 
our  regiftry,  if  we  take  it  altogether,  will  be  fufficicnt.  It 
appears  uppn  the  books  of  the  South  fea  company  (where  the 
deed  is  entered  in  haec  verba)  that  Mr.  IFiUirfon  was  pofle&d 
of  feveral  lottery  annuities,  which  he  fubfcribed  in  as  his  own, 
fold  as  his  own,  regiftred  that  contrail  as  fuch,  and  which  he 
Ihews  continued  to  be  his  own  fole  property  and  intereft  to 
the  time  of  fuch  regiftry.  Is  there  now  after  all  this  any  room 
to  doubt,  whether  this  contrail  was  made  upon  his  own  account 
or  not  ?  If  there  be  no  room  to  doubt  it,  and  if  it  be  a  matter  , 
naturally  to  be  coUeiled  from  this  regiftry ;  then  it  is  a  regiftry 
that  in  the  ftriileft  acceptation  of  the  words  is  conform  to  the 
ail  of  Parliament,  and  there  is  an  end  of  their  objecHon  that 
way. 

It  13  ftatcd  In  the  cafe,  that  no  evidence  "was  offered,  to 
prove  that  this  contrail  was  for  the  benefit  of  any  body  but  the 
plaintiff:  what  influence  that  will  have  in  this  queftion  I  muft 
iubmit ;  and  alfo  another  matter  that  appeared  upon  view  of  the 
South'fea  books,  tl^hich  was,  that  hardly  any  of  the  entries  \f«c 
even  fo  ftrong  as  this  figning  by  the  plaintiff,  it's  being  for  hiJ 
own  proper  ufe  and  benefit. 

So  that  upon  the  whole  matter  I  muft  fubmit  it,  that  as  hf 
this  regiftry  the  defendant  is  fully  apprized  who  he  has  to  d«l 
with,  and  therefore  has  no  occalion  to  go  into  equity  to  dif- 

covcr 
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rcr  who  would  be  intitlcd  to  the  benefit  of  the  contraft, 
,cc  he  fees  at  one  view  that  both  the  legal  and  equitable  in- 
eft  are  in  Mr.  JVilklnfon  ;  the  giving  him  all  this  light  is  per- 
ming everything  that  was  required  of  us  by  this  acl  of  Parlia- 
jnt ;  and  therefore  I  hope  your  Lordfhip  will  be  of  opinion, 
ration  of  covenant  was  well  brought,  and  that  the  queftion 
lich  has  arifen  upon  this  regiftry  (hall  be  determined  in  fa- 
ur  of  the  plaintiff. 

FazakerUy  cwtra.  It  muft  be  admitted,  that  this  regiftry  is 
t  according  to  the  words.  They  require  it  to  fhew  for  whofe 
5  the  contraft  wasy  thcfregiftry  only  ibews  for  whofe  ufc  it 
at  the  time  of  regiftring.^ 

And  as  it  is  not  within  the  words,  fo  neither  is  it  within  the 
ifon  and  intent  of  the  aft.     The-  preamble  takes  notice  of 
e  great   frauds  and  abufes  that  had  been  con^mitted  by  the 
tc  South'fea  direftors,  to  the  prejudice  of  the  publickj  and 
icrcfore,  being  made  for  the  benefit  of  the  publick,  it  ought  to 
5  carried  as  far  as  may  be.     One  main  end  of  this  aft  was,  to 
ifcover  what  contracts  the  direftors  were  interefted  in,  that 
»die  publick  might  have  the  benefit  of  them  j  and  that  it  fliould 
ot  be  in  the  power  of  a  direftor,  to  fet  up  a  nominal  per- 
m,  to  recover  for  his  private   ufe,  in  order  to  defraud  the 
id)lick  of  fo  much,  which  was  declared  to  be  forfeited.     But 
>w  will  that  end  be  attained  if  this  regiftry  fubfifts  ?  Not  at 
I.     For  fuppofing  Mr.  IVtlkinfon  to  have  been  at  firft  only  no- 
ikial,   and  in  truft  for  a  direftor  -y  may  not  that  direftor  af- 
gn  over  the  equitable  intereft  after  the  contraft  is  made,   and 
wn  that  will  be  a  contraft  for  the  benefit  of  Mr.  Pf^dklnjon 
:  the  time  of  regiftring,  though  at  the  time  of  making  it  was 
9t«     By  this  means  the  aft  will  be  eluded,  and  thofe  fraudu-^ 
nt  clandeftine  affignments  can  never  be  got  at. 

There  can  be  no  inconvenience  in  keeping  them  ftriftly  to 
le  words  of  the  aft,  for  if  the  tranfaftion  be  fair,  then  they 
lay  make  the  regiftry  according  to  the  words ;  but  if  the  faft 
rill  not  warrant  it,  I  apprehend  the  legiflature  never  intended 
•y  give  the  equitable  proprietor  a  power  to  change  hands,  pcr- 
aps  to  the  defrauding  the  publick,  or  at  leaft  the  private 
ontraftor. 

Mr.  Strange  fays  it  will  be  fufficient,  becaufe  now  it  appears 
loth  where  the  legal  and  equitable  intereft  are ;  and  fo  it  does, 
>ut  that  is  not  enough,  the  ftatute  intending  to  give  the  buyer 
m  opportunity  of  knowing  who  had  the  equitable  right  whea 
he  contraft  was  made, 

1  muft  therefore  infift,  that  if  this  regiftry  ftands,  the  intent 
rf  the  aft  is  not  anfwcred  \  becaufe  it  is  liable  to  that  objec- 
tion. 
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ticrn,  that  it  might  at  firft  be  in  truft  for  another,  which  trot 
might  afterwards  be  afiigned  or  releafed^ 

Chief  Juftice.     This  was  tried  before  me  at  mJifrius,znA 
it    being   a  cafe  of  very  great  confcqucncc,  I  did  not  think  ilr 
proper  to  determine  it  there,  though  1  muft  own  that  1  was  \rm. 
no  great  doubt  about  it. 

It  is  certain  that  this  regiftry  is  not  v/ithin  the  words  of  di^ 
aft,  fmcc  it  is   not  faid  that  the  contraft  was  at  firft  made  for 
the  ufc  and  benefit  of  the  plaintiff.     But  though  it  be  not  with- 
in the  letter,  yet  I  tliink  we  are  to  give  this  aft  fuch  a  con- 
ftruftlon  as  is  reafonable,  confidering  the  nature  and  circum- 
ftances  of  the  cafe.     I    believe  the  Parliament  never  intended 
to  avoid  contrafts  upon   fo  great  a  nicety  as  thii-,  and  there- 
fore fince  the  plaintil;  has  ihcwn,  that  he  is  the  only  perfon  the 
defendant  can  have  to  do  with,  or   be  called  upon  by,  in  diis 
matter,  I  am  of  opinion  the  rcgil^ry  is  well  enough,  and  the 
plaintitt'  mull  have  judgment. 

Powys  Juftice.  I  think  this  is  a  good  regiftry.  There  is 
nothing  in  the  deed  that  looks  like  any  thing  of  a  truft,  and 
we  are  not  to  fuppofe  it  one.  Befides,  confidering  the  nature 
of  this  cafe,  it  is  not  probable  that  it  could  be  a  tranfaflion 
privately  for  the  benefit  of  a  direftor,  becaufe  this  is  not  a 
money  fubfcription,  but  a  fubfcription  of  lottery  annuities; 
and  every  body  knov/s  that  though  in  the  cafe  of  the  money 
fubfcriptions  they  made  ufe  of  other  people's  names,  yet  they 
were  fond  enough  of  fubfcribing  annuities  in  their  own  names; 
and  the  thing  has  anfwered,  by  the  Parliament's  giving  greater 
allowances  to  thofe  dircftors  who  fubfcribcd  in  the  moft.  The 
words  of  the  aft  are  minded  to  take  advantage^  and  all  they  intend^ 
ed  was  to  fee  what  bargains  were  infifted  on. 

Foj^/^fcue  Judicc.  The  intent  of  the  aft  was,  to  let  the  buyer 
know,  v/hcthcr  he  that  fued  him  v/as  really  intitlcd  to  the  mo- 
ney ;  you  fliall  regiftcr  your  contraft,  and  put  your  name  to  it. 
Thii  is  for  my  proper  ufcy  in  a  legal  acceptation,  denotes  it  ua$ 
fo;  becaufe  being  a  choje  in  aftion  it  could  not  be  afEgned. 
In  the  nature  of  the  thing  furely  it  is  well  enough. 

Roymond  Juftice.  This  is  an  aft  ex  fof.  fcP.o^  to  lay  a  clog 
upon  a  legal  remedy,  and  therefore  ought  to  have  fuch  a  con- 
ftru6tion  as  the  plaintiff  contends  for.  The  cafe  of  the  dircc-' 
tors  was  not  under  confideration  at  the  time  of  pafi:ng  this  aS, 
their  bufinefs  having  been  fettled  before.  This  deed  imports 
it  to  be  for  the  benefit  of  the  plaintiff,  and  no  proof  is  offered 
to  the  contrary :  we  muft  therefore  take  it  to  be  fo,  and  I  ' 
no  inconvenience  therein.     Per  cur\'  Judgment  for  the  plaintiff. 
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ir  John  Pratt,  Knt.  Lord  Chief  Juftice. 

tr  Littleton  Powys,  Knt. 

ir  John  Fortefcue  Aland. 

T  Robert  Raymond; 

T  Philip  Yorkc,  Knt.  Attorney  General. 

T  Clement  Wearg,  Knt.  Solicitor  GeneraL 


Knt.         1 
land,  Knt.  >JuJiices. 
,  Knt.        J 


Jenny  verfus  Herlc, 

Paf.  9  Geo.  rot.  144. 

K  R  O  R  of  a  judgment  in  C.  B.  in  an  a£lion  upon  the  a  bill  dnnm 
cafe,  wherein  the  plaintitF  declares,  that  the  defendants  payable  out  of  a 
according  to  the  cuftom  of  merchants  drew  a  bill  of e,x-  j^not  a  bm  of** 
e  upon  J.  P.  whereby  they  requefted  him  to  pay  the  exchange. 
\S  1945  /.  out  of  the  monies  in  his  the /aid],  ?.'s  hands  be-  ^^^T^'P^^'' 
r  to  the  proprietors  of  the  Devonfliire  wines^  being  part  of 
\ federation  money  for  the  pur  chafe  of  the  manor  of^^ik  Buck- 
That  J,  P.  refufed  to  accept  it,  and  the  defendants  as 
rs  are  liable.     There  was  judgment  In   C.  B,   for  the 
iff,  but  upon  error  in  B.  R.  that  judgment  was  reverfcd, 
lole  court  being  of  opinion,  that  this  appointment  to  pay 
'  a  particular  fund,  which  might  or  might  not  anfwcr, 
lot  a  bill  of  exchange,  and  cxadUy  like  the  cafe  of  Jo^ 
r.  Laferre  in  B,  R,  Paf.  1  Geo.  which  was  a  bill  drawn 
officer  upon  his  agent,  requefting  him  to  pay  out  of  his 

growing 
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growing  fubfiftence ;  which  the  court  on  a  fpecial  reiblution 
dejivered  by  Parker  C.  J.  held  not  to  be  a  bill  of  exchange, 
becaufe  in  the  nature  of  the  thing  no  body  would  negotiate  it, 
by  reafon  of  the  uncertainty  of  the  fund.  And  it  would  be  of 
dangerous  confequencc  to  make  thofe  orders,  which  a  maa 
gives  to  his  fteward  or  bailiff,  no  way  concerning  trade,  to 
be  bills  of  exchange.     The  judgment  of  C  B.  was  rcvcrfcd. 

Crow  verfus  Rogers. 

Attrangcrtothc  TN  ajfumpfit  the  plaintiff  declares,  that  whereas  one  Jdm 
confidcrttion  J[  Hara'y  v/2is  indebted  to  the  plaintiff  in  70 /.  upon  a  difcourfe 
adior'"'''""''  between  this  Hardy  and  the  defendant  it  was  agreed,  that  tic 
defendant  (hould  pay  the  plaintiff's  debt  of  70  /.  atid  that  Hari/ 
fhould  make  the  defendant  a  title  to  a  boufe.  Then  he  avers, 
that  Hardy  was  always  ready  to  perform  his  part  of  the  agree- 
ment, and  that  the  defendant  in  confideration  thereof  promifai 
to  pay  the  plaintiff. 

I'hc  defendant  demurs ;  and  it  was  infifled,  that  there  was 
no  confideration  moving  from  the  plaintiff  to  fupport  this  pro- 
mife  :  and  the  cafe  oi Bourne  v.  Maforty  i  Fen.  6-  2  Keb.  457, 
527.  was  cited,  where  A,  being  feverally  indebted  to  B.  and  u 
and  having  a  debt  due  to  him  from  D.  C  in  confideration 
that  J*  would  permit  him  to  fue  D,  in  his  name  promifed  to 
pay  B,  And  it  was  held,  that  this  being  a  matter  of  ho  trouble 
to  the  plaintiff,  or  benefit  to  the  defendant,  he  was  a  ftranger 
to  the  confideration,  and  could  maintain  no  aftion. 

On  the  other  fide  was  cited  the  cafe  of  Button  v.  Poolj  I  T/*. 
318,  332.  where  it  was  held,  that  ajfumpftt  lay  for  the  daughter^ 
upon  a  promife  by  the  heir  to  pay  her  portion  in  cafe  the  bAA 
would  not  fell  timber;  and  the  cafe  of  r  Roll.  Abr.  2^»\^  I3« 
where  goods  were  given  to  A.  on  confideration  to  pay  B.  aot 
And  it  was  refolved,  B.  might  maintain  an  ajfnm^^ 

The  court  gave  no  opinion.  Aijournatnr.  And  Paf*  \%Gi»^ 
it  was  moved  again,  and  without  much  debate,  the  court  iieM, 
the   plaintiff  v/as  a  ftranger  to   the  confideration,  ind  gift 

judgment  fro  def. 


Domifl«» 
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Dominus  Rex  verfus  Burridge* 

[N  an  information  for  a  mifdemeanor  there  was  a  rule  for  what  x  con- 
a  fpecial  jury  to  be  (truck  by  the  matter,  who  was  to  chufe  ^'"V?^  ^^  ^*  *' 
Jrty-cight  out  of  the  freeholders  book,  out  of  which  each  fide  7^.  sT^h^i^ 
^  to  ftrite  twelve,  and  the  remaining  twenty- four  were  to  formation  was 
e  returned  for  the  trial  of  the  caufe.     At  the  trial   the  de-  ^**°^  f  ^  " 
indaht  challenged  the  array  for  want  of  hundredors,  and  the  ro«  forabfentinj 
liallenge  was  allowed  j  whereupon  the  profccutor  moved  for  »^  the  eleaion 
%  attachment  againft  the  defendant,  as  being  guilty  of  a  con-  ^^^^    ^ 
:mpt  of  the  rule  ;  and  upon  the  motion  it  appeared,  that  the  8  Mod.  186. 
^ndant's  agent  in  ftriking  out  his  twelve  had  expunged  all  *45- 
le  hundredors,  3Bac.AW.a51. 

The  defendant's  counfel  infifted,  it  was  no  contempt  becaufe 
wy  were  not  rcftrained  by  the  rule  ;  and  mentioned  feveral 
[•cedents,  where  the  rules  have  been  exprefs,  that  the  defend- 
it  (hould  (hike  out  twelve,  and  not  challenge  dife.  array  for 
mnt  of  hundredors.  In  Queen  Elizabeth's  time,  Regina  v.  Lord 
\unfd§n  was  fo.  Rex  v.  Kiffin^  29  Car.  2.  3  Keb.  740.  pL  i. 
Tic  Attorney  General  moved  to  add  thofe  words,  but  it  was 
snied*.  Rex  v.  Shcrrari,  1  Geo.  thofe  words  are  added  ex 
Tinfu. 

Sed  per  curiam^  This  is  a  plain  contempt.  Does  not  he  de- 
at  the  nile>  by  infifting,  that  the  tv^enty-four,  who  the  rule 
ys  (hall  be  returned  to  try  the  caufe,  Ihall  not  try  it  ?  Sup- 
>fe  a  fubmiflioii  to  arbitration  be  revoked  (as  by  law  it  may) 
bcr  it  is  made  a  rule  of  court,  that  is  certainly  a  contempt. 
*he  fame  iii  a  releafe  procured  from  the  nominal  plaintiff  in 
^Ament.  In  Mr.  Oibbon^s  cafe  he  pleaded  fuch  a  releafe 
m  darrein  continuance ;  and  Lord  Trevor^  who  tried  the  caufe, 
ad  he  was  bound  to  allow  the  plea,  if  they  infifted  upon  it : 
at  at  the  fame  time  told  them,  he  would  lay  them  by  the 
eiS«;  upon  which  the  plea  was  withdrawn.  This  is  not 
taking  contempts  by  implication,  but  it  is  the  natural  con- 
JruSion  of  the  rale,  vdthout  whijh  the  juftice  intended  by 
laking  thcfe  rules  cannot  be  hiiJ.    He  might  indeed  have  had 

challenge  to  the  polls,  becauie  that  would  not  hinder  the 
aufe  from  going  on  ;  for  they  might  have  had  a  tales.  If  there 
'as  a  rule  to  reftrain  the  party  from  taking  out  execution, 
3es  any  body  think  we  would  fufter  him  to  bring  an  aftion 
r  debt  upon  the  judgment  ?  Per  curiam^  An  attachment  was 
ranted. 


t  • 


Vol.  I.  Q,  q  Burgefs 


^54  Trinity  Ttrrp  id  Geo. 


Burgefs  verfui  Brazier. 

It  taken  dis-  T^EBT  on  articlcs  for  a  horfe  race,  whereby  it  was  agrceJ 
junrtiyciy  after  |  J  to  fidc  without  whip  or  ftick,  or  other  weapon,  befides 
LRaym.  1366.  ^^^^s  ^"^  fpurs,  and  avers  that  he  rode  fmfjlagello  et  bacuk  vd 
8Moo,23^       allis  armis.     NU  Met  plcsidcd. 

After  verdifl:  for  the  plaintifF  it  was  moved  in  arreft  of  judg- 
ment, that  the  averment  (hould  have  been  in  the  disjundivt 
throughout^  whereas  upon  this  declaration  he  might  have  one, 
though  he  had  not  both ;  and  Cro.  EL  348.  i  Leon.  124.  v/m 
cited. 

EtJ>er  curiam^  This  would  have  been  ill  upon  a  demurrefi 
but  is  vwell  enough  after  a  verdid.  The  laft  vrl  may  be  taken 
to  disjoin  the  former  ety  and  though  the  conjundive  fenfe  be 
the  moft  obvious,  yet  fince  it  is  capable  of  being  taken  dis- 
juiidively,  it  will  do.  i  P^en.  114.  Satt.  140.  j  J^.  42. 
The  jury  find  that  he  rode  without  whip  and  ftick  or  other 
arms,  which  cannot  be  true  if  he  had  either.  The  phintif 
had  judgment. 

Between   the  Parifhes  tf  St.  John  Baptift   in  Devifes  W 

St.  James  in  Bifliops  Kenny. 

Apprentice  is  T  TPON  a  fpecial  order,  ftating  that  jf.  wms  bound  af- 
fnticd  where  ht  yj  prentice  to  B.  and  ferved  five  years  in  the  parifli  of 
Ld.Raym.1j71.  ^^'  John^  but  had  always  lain  in  the  pari{h  of  St,  Jamet  witk 
Caf.ofSfft.  and  hi s  father,  the  feflions  adjudge  it  a  fettlcment  in  St,Jobti\ 

R  rm«  120-  pi.  J      9  ^ 

Foley  2XO,  E^  p^^  Curiam^  The  order  muft  be  quafhed,  the  ferving  with* 

s  Mod.  1S5.  out  lying  makes  no  inhabitation,  which  is  neccfEury  to  gain  a 
Fortefc.  Rep.     fettlcment  in  the  cafe  of  an  apprentice  :  and  fo  it  was  held  in 

the  cafe  of  St,  Olave  Jnvry^  and  in  the  cafe   of  St.  Mttf]  Ok 

Church  V.  RuMf. 


Oatcs 
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Oatcs  verfus  Machen. 

(1    prius  in  Middlefex,     coram  Fortefcue  et    Raymond 

Jujices. 

m  a(Elioh  ot  efcape  againft  the  marflial,  it  was  alleged,  S  w.j.  c.  17, 
It  the  prifoner  was  furrendered  to  him  at  the  Chief  Juf-  ]^*1*'* '."  ^\ 
Chamber  in  the  parifb  of  St,  Bride\  whereas  it  appeared  dcfcription  of  a 
the  evidence,  that    it  was  in  the  parilh  of  St.  Dun/ian,  pUceitmate- 
le  Judges  held  it  well  enough,  this  being  debt,  and  the  jcfcn^f  iril^' 
der  the  only  thing  material,  and  that  it  differed  from  the  in  execution  for 
"  trefpafs,  where  every  part  of  the  declaration  is  defcrip-  ^*»c  coftt  in 
And  the  next  day  rrheu'^ 

notice  within 
the  (latute  8  H^. 

At  Guildhall,  coram  King  C.  y.  inter  l^^'Jl'^  [^, 

lelfor  of  plain- 

Boddy  verfus  Smith.  *»^' 

ECTMENT  for  a  houfe  in  the  parifh  of  St.  Piter  in 
fp^arda  de  cheape  ;  the  defendant  proved  it  was  in  JVarda  de 
\gd9n  infraj  and  that  no  part  of  the  parifh  of  St.  Peter 
I  the  ward  of  Cheeipe^  and  the  plaintiff  was  nonfuit. 


Dominus  Rex  verfus  Moife^ 

Coram  Fortefcue  et  Raymond  Juflices. 

JICTMENT  againfl  the  defendant  for  tearing  a  note,  ^^^J'l^^^^^^^ 
icreby  he  promifed  to  pay  to  A.  B.  fo  much  money.    A.  B.  on  indiamenc 
oduced  as  a  witnefs,  and    it  was  objeded,  that   it  was  for  tearing  it. 
ng  to  fet  up  his  own  demand,  becaufe  if  the  defendant 
>nvid:ed,  the  court  would  oblige  him  to  give  a  new  note, 
e  Judges  allowed  her. 

Duel  verfus  Harding, 
r  Middlefex,  coram  Fortefcue  et  Raymond  JuftlceSf 

m  action  for  beating  his  fervant,  per  quodfervitium  amijit^  Servant  wtneff 
ry  allowed  the  fervant  to  be  a  witnefs.  mafttr7or**heat. 

ing  him. 
'  Vide  1  Str.  944* 

Sel.  Caf.  £vid. 
xo6. 

Q^  q  a  Uaderwocxl 
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ilUlU 


Underwood  verftis  Hcwfon.  •    Ibid. 

Taf,  if  i>s  for  r  I  A  HE  defend;int  was  uncocking  a  gun,  and    the  plaintiff 
ii.i.v.iJciUai         J^      llaiuling  to  Ice  it,    it   went  off  and  wounded  him  :  and 

.It  tilt  trial  it  was  held  that  the  plaintiff*  might  maintain  trcf- 

p;ifs.      Strange  fro  defendcnti. 


Lady  Coventry  againjl  Lord  Coventry*     InCanc« 

Thi  ^ofTcfCor  of  cr^H  0  M  J  S    late  Earl  of  Covetitty  being  feifcd  in  fee  of 
**^^^^tdmake  feveral  manors,  lands  and  hereditaments,  in  feveral  count 

a  jointure,  but   tics  in  Efiglamly  fome  in  poffeflion,  and  other  part  in  rcvcrfion 
dies  before  a       cxpeclant  on  the  death  of  Lord  Deerhurji  his  cldcft  fon,  and  of 
cutTo^iI'oV'thV    Gilbert,  afterwards  Earl  oi  Coventry^  his  fecond  fon   (theplain- 
powr  according  tifPs  late  huftand)   without  iflue  male,  by  his  will  dated  Ac 
to  hj<  marriage    ^^^\^  ^j^y  of  March  1 698,  gavc  feveial  parts  of  his   cftates, 
rcmai?dcr-man   therein  particularly  mentioned,  to  Elizabeth  his  wife  for  life^ 
was  decreed  to     and  after  her  deccafc  to  truftees  and  their  heirs  to  the  uferf 
s"c  ^  p*  Will.  ^*^  ^^^  ^^^  other  fons  by   his  then  wife    in    tail  male,  rc- 
Rcp!  212*       *  mainder  as  to  part  to  the  ufe  of  his  fon  Gilbert  for  life  and 
Abr.  Ca,  Eq.      hIs  firft  and  other  fons  in  tail  male,  remainder  to  \i\%bn^ 
rli.  Abr?87.    Lord  Dcerhurjl  for  life,  with  like  remainders  to  his  firft  and 
pi.  9.  660.  pl.s.  other  fons  in  tail  male,  remainder  to  his  uncle  Francis  Oven' 
673.  pi.  9.         fyy  for  life,  with  like  remainder    to  his  firft  and  other  fons, 
nU^Gi.^Max.*  remainder  to  his  coufin  the  defendant /i^///tf/«  the  prcfent Earl 
inFv].  laftcafe.   o(  Coventry  for  life,  and  to  his  firft  and  other  fons,  withodicr 
^  ^i  V^6       remainders  over.     And  as  to  the  other  parts  of  hiscftatcfc 
GUb.  Eq.  Rep.  dcvifed  to  his  wife  for  her'  life,  to  the  ufe  of  his  fon  the  Lord 
i^«  Dcerhurjl  for  life,  with  remainder  to  his  firft  and  other  fohs 

in  tail,  with  like  remainders  to  Earl  Gilbert^  Francis  Coventrj% 
and  the  now  Earl,  for  their  lives,  and  their  fons  tn  tail  mal^ 
.with  remainders  over,  remainder  to  his  own  right  heirs. 

He  alfo  devifed  to  his  faid  truftees  and  their  heirs  divers 
other  manors  and  eftates,  which  he  had  in  pofTeflion  and  rc- 
vcrfion, to  the  ufes  following,  viz.  As  to  tVcolJlony  SintfeU^ 
Edgzuare^  Griffe^  Cotton  and  Woolvey^  to  the  ufe  of  his  firft 
and  other  fons  by  his  then  wife  in  tail  male,  remainder  to 
his  fon  the  Lord  Dcerhurjl  for  life,  with  remainder  to  bis 
-firft  and  other  fons  in  tail  male,  with  remainder  as  to 
Wooljlon,  Siritfieldy  and  Bearfyy  to  the  ufe  of  Gilbert  Coventry 
for  life,  with  remainders  to  his  iirft  and  other  fons  in  tail 
male,  with  remainders  as  to  the  faid  manors,  and  alfo  ^ 
concerning  the  faid  manors  of  Edgtwarcj  Griffe^  and  ff^eohejito 
the  ufe  of  Francis  Coventry  for  life,  remainder  to  his  firft  and  other 

fons  in  tail  male,  with  remainder  to  the  defendant  the  prefent 
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iarl  of  Coventry  for  life,  and  to  his  firft  and  other  fons  in  tail 
aale,  with  remainders  over,  remainder  to  his  own  right  heirs: 
nd  as  to  his  manors  of  North  Littletony  South  Littletorij  Ojfeii-' 
Qrriy  Berllngham  and  Defiford^  other  parts  thereof  in  poirciiion, 
)  the  ufc  of  the  Lord  Dccrhurjl  for  life,  with  remainder  to  his 
rft  and  other  fons  in  tail  male,  remainder  to   the  ufe  oi  his 
m  Gilherty  and  his  fons    in   tail  male,  remainder  to  the  firft 
nJ  other  fons  of  the  faid  Earl  Thomas  by  his  then  wife,   rc- 
laindcr  to  the  ufe  of  the  faid  Franch  for  life  vind  his  fons  in 
111  mue,  remainder  to  the  defendant  the  prefcnt  Eari  for  life 
nd  his  fons   in  tail  mal,e,  with  fcverai  remainders  over,  with 
.'muinder  to  his  own  right  heirs  :  in  which  will  it  is  provided. 
That  it  fhould  be  lawful  for  any  fcrfon  or   pcrfons   wiio 
ihould  at  any  time  then  after  by  virtue  of  the  faid  v/ill,  or 
any  codicil  or  codicils  to  be  added  thereto,  be  felled  of  any 
of  the  teftator's  manors  or  lordfhips,  lands,  tenement>,  or 
hereditaments,  by  any  writing  or  writings  under  his  or  their 
hands  and  feals  to  limit  and  appoint  any  fuch  manors  or 
lordjfhips  (except  Gyeat  and  Little  Milton^,  and  all  iuch  other 
manors  where  there  are  any  copyhold  eftaccs)  and  any  of  the 
(aid  meiTuages,  lands  and  tenements  or  hereditaments,  not 
exceeding  the  yearly  value  of  500/.  to  any  wife   or   wives 
fuch  perfon  or  perfons  fhould  have  or  happen  to  marry,  for 
her  or  their  refpeftive  life  or  lives,  for  her  or  their  jointure  or 
Jointures,  fo  as  fuch  perfon  or  perfons  {hall  have  v/ith  fuch 
wife  or  wives  upon  fuch   marriage  a  portion  equivalent  for 
fuch  a  jointure:"  and  after   making  other  provihons  in  his 
id  will,  the  teftator  appointed  his  wife   executrix,  and  died 
ithoutilTue  by  her  5  who  afterwards  married  Thomas  Sav^i^e^  efq; 
id  is  ftill  living.     Th$mas  Lord  Deerhurji  died  in  the  life-time 
'his father,  leaving  an  infant  fon,  afterwards  Earl  of  Covcutrj^ 
ho  died  without  ilTue,  and  the  title  defcended  to  Gilbert  the 
cond  fon. 

Upon  a  treaty  of  marriage   between   Earl  Gilbert  2lvA  the  Marriage  irti- 
aintifFhis  fecond  wife,  articles  of  agreement  dated  the  23d  of  ^1^823^  oijurt 
me  1 7 15,  were  made  between  Earl  Gilbert  of  the  firft  part,  the       ^* 
fendant  Sir  Strenjham  Majiers^  and  the  plaintift'his  only  claugh- 
r,    of  the   fecoud  part,    and  tiie  defendants  Mr.  Leigh  and 
'r.  JViUiams  of  the  third  part,  whereby  in  confideration  of 
:h  marriage y  and  of  lO^OOoL  marriage  portion  paid  down  by  Sir 
renjham  Majlers  to  the  faid  Evlx\  Gilbert^  he  t;'ie  faid  Earl  G//- 
^t  for  himfcif,  his  hcir5,  executors  and  admin: tlrators,  did 
'Venant,   promife  and  agree  to  and  with  the  faid  Sir  Ibtrcajham 
^ajler^s^  his  heirs,  executors  and  adminiftrators,and  to  and  with 
eryof  them  by  the  faid  articles  in  manner  and  form  follov/ing, 
lat  is  to  fay)  that  he  the  faid  Gilbert  Earl  of  Coventry^  or  his 
irs,  fhould  and  would  at  any  time  after  the  folemnization  of 
:  faid  intended  marriage,  at  the  requeft  of  the  faid  Sir  Stren- 
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Jham  Majters^  his  heirs,  executors  or  adminiflrators,  but  at  Ae 
proper  cods  and  charges  in  the  law  of  the  faid  Gitbert  Earl  of 
Coventry^   his   executors  or   ^dminiftrators,   according  to  the 
power  given  to  him  the  faid  Earl  of  Coventry  for  tha^  purpofe, 
in  and  by  the  laft  will  and  tcftan^ent  of  the  right  honourable 
Thomas   the   late    Earl    of  Coventry^    deceafed,   father  of  the 
.  laid  Gilbert  Earl  of  Coventry^  bearing,  date   on   or  about  the 
24th  day  of  March  in  the  year  of  our  Lord  1698,  or  other- 
wife  by  good  and  fufficient  conveyances  ^d  affurances  in  the 
law,  well  and  fufficiently  convey,  fet;tle,  limit  and  appoint,  or 
caufe  or  procure  to  be  conveyed,  fettled,  limited  or  appointed, 
manors,  mefluagcs,  lands,  tenements  and  hereditaments,  of  the 
full  and  clear  value  of  500/.  per  ann,  unto  or  upon  the  faii 
jfnne  Majlers^  for  and  during  her  natural  life  for  her  jointure, 
to  commence  and  take  efFedl  in  pofTcffion  immediately  from  and 
after  the  death  of  the  faid  Gilbert  Earl  of  Coventry^  in  cafe  Ac 
faid  Anne  Majiers  (hall  him  furvive,  as  by  the  faid  Sir  Strenfiim 
Majlcn^  his  heirs,  executors,  or  adnfiinifbrato^s,  orbyhisfur- 
vcyor,  or  any  of  their  counfel  learned  in  the  law,  {hall  be  rea^ 
fonably  devifed,  advifed,  or  required  ;  and  alfo  that  his  heirs, 
executors,  or  adminiftrators,   fhould  after  his  death  pay  her 
during  her  life  ly^U  per  ann,  as  an  addition  to  her  jointure^ 
half  yearly,  free  from  taxes. 

And  it  was  further  agreed  that  Earl  Gilbert  fliould  dcpofit 
5000/.  part  of  the  10,000/,  in  the  Bank  of  England^  or  invcft 
it  in  the  Exchequer  notes  carrying  intereft,  and  depofit  4cm 
in  a  box  or  trunk  to  be  locked  up  with  three  locks,  upon  tnA 
^hat  the  defendants  Leigh  and  TVilliams  fhould  lay  out  the  5000/. 
in  the  purchafc  of  lands,  and  fettle  them  to  the  ufe  of  die  Earl 
for  life,  with  remainder  to  truftees  to  preferve  contingent  re- 
mainders, and  after  his  death  to  the  ufe  of  the  plaintiff  for  life> 
to  be  witli  the  manors  and  lands  of  500/.  per  ann.  aforefcid, 
and  the  faid  annuity  of  240/.  perann,  in  full  for  her  jointure  and 
in  bar  of  dower  ;  with  other  limitations  to  the  ufe  of  the  chil- 
dren of  that  marriage  j  and  in  default  of  fuch  ifliie  to  the  ufe  . 
of  the  faid  Earl  Gilheff^  his  heirs  and  afSgns,  as  therein  is  men- 
tioned, with  a  power  in  the  truftees,  until  a  purchafe,  to  put 
out  the  5000/.  at  intereft,  to  be  applied  as  therein  direded. 

The  marriage  took  effeft,  and  the  10,000/.  marriage  por-f 
tion  was  paid,  and  5000/.  part  thereof,  was  invefted  in  bank 
bills,  and  afterwards  lent  on  a  mortgage  that  had  been  made 
of  part  of  the  family  eftate,  purfuant  to  the  faid  articles.  And 
Karl  Gilbert  foon  after  his  marriage  gave  directions  to  his 
fteward,  to  find  out  proper  lands  for  a  jointure,  and  the 
ftcward  according  to  orders  perufed  the  family  fettlements,  and 
could  find  no  other  eftate  than  the  manor  of  IVoolvey^  which 
^a$  free  frpm   incumbrances,   and  which   was    within  the 
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Earl's  power  to  fettle  ;  and  the  faid  manor  being  of  little  more 
than  the  yearly  value  of  400/.  the  Earl  paid  off  a  1200/. 
onortgage  on  lands  in  TVoolJion^  and  agreed  to  make  up  the 
500/.  per  annum  out  of  thofe  lands  ;  and  accordingly,  at  the 
requeft  of  Sir  Stnnjham  Majiersy  caufed  a  fcttlement  by  way  of 
Icafe  and  rclcafe  the  5th  and  6th  oi  July  17 19  to  be  prepared, 
which  was  agreed  to  by  all  parties,  and  approved  of  by  Sir 
Stren/bam^  and  actually  ingrofTed ;  wherein,  after  recital  of  Earl 
Gilberts  power  by  the  faid  will,  and  of  the  articles,  the  faid 
Earl  Giihert  is  therein  mentioned  to  limit  and  confirm  unto 
Sir  Strenjham  Mafters  and  Mr.  Le'igh^  their  heirs  and  aflign?, 
the  iaid  manor  of  fVoohey  and  (everal  lands  in  lV9oiJion  there- 
in particularly  mentioned,  of  the  value  of  500/.  )fer  annum. 
And  the  Earl  often  exprefled  his  intentions  to  execute  the  faid 
fettlement ;  but  by  his  fuddcn  illnefs,  whereof  he  died,  and  the 
abfence  of  the  fteward,  in  whofe  cuftody  the  intended  fcttlc- 
ment  was  at  that  time,  and  many  other  unforefecn  accidents, 
fet  forth  in  the  pleadings,  the  fame  was  not  executed  before 
his  death. 

Earl  Gilbert  died  without  iflue  male,  leaving  by  Dorothy  his 
fi'rft  wife  the  Lady  Anne^  now  the  wife  of  Sir  JVilliam  Cirrx\ 
his  only  daughter  and  heir.  But  before  his  death  made  his 
laft  will  and  teftament  in  writing,  dated  27th  of  October  lyig* 
and  thereby  {inter  alia)  gave  the  plaintiff  (befides  what  was 
agreed  to  be  fettled  on  her  by  the  marriage-articles)  3000/.  and 
Several  fpecifick  legacies,  and  made  his  faid  daughter  the  Lady 
jtnm  Carew  fole  executrix,  who  hath  fmce  proved  his  will, 
and  taken  upon  her  the  execution  thereof. 

Francis  Coventry  alfo  died  without  iffue  male.  So  that  upon 
the  death  of  Earl  Gilberty  the  defendant  IVilUarn  (the  prefcnt) 
Earl  of  Coventry  became  feifed  of  divers  manors  and  cftatcs 
under  and  by  virtue  of  the  limitations  in  the  faid  will,  fubjecl 
not  only  to  the  5000/.  mortgage,  but,  as  the  plaintiff  iniills, 
to  the  500/.  per  annum  agreed  to  be  limited  to  the  plaintiff 
for  her  jointure  :  and  the  piaintifPs  bill  is,  to  compel  the  truf- 
tees  in  the  mortgage  to  call  in  the  5000/.  in  order  to  lay  it 
out  in  a  purchafe,  and  to  compel  Sir  fVilUam  Careiv  and  his  - 
lady  to  give  a  real  fecurity  for  the  250/.  per  annufny  and  to  pay 
the  3000/.  legacy.  And  againft  the  Earl  tf  Cruentryy  that  fhe 
may  hold  and  enjoy  the  land  contained  in  the  fettlcment  in- 
tended to  be  executed,  for  her  lifti ;  but  in  cafe  the  indenture 
fo  ingrofled  (hould  prove  defedHve,  and  not  amount  in  equity 
to  a  iufHcient  appointment  purfuant  to  the  power,  then  that  (he 
may  have  a  fatisfaciion  out  of  the  Earl's  real  and  pcrfonal  eftate. 
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On  the  hearing  of  this  caufc  the  i8th  of  April  ijzi^  (cvcnl 
cafes  being  then  cited,  the  court  was  pleafed  to  refer  it  to  Mr. 
Conway^  one  of  the  Mailers,  to  take  account  of  the  real  and 
perfonal  aflets  of  Earl  Gilbert  come  to  the  hands  of  any  of  the. 
parties,  who  were  to  be  examined  on  interrogatories,  and  the 
M^ftcr  was  alfo  to  take  an  account  of  the  debts  of  Earl  Gil' 
beri  unfatisfied  at  his   death,  and  alfo  of  his  legacies,  and  to 
ftate  the  real  and  perfonal  aiicts,  and  any  other  matter  he  {hould 
find   difficult,  fpecially   to  the  court :  and  when   the  Maftcr 
(hould  have  made  his  report,  this  caufe  was  to  come  on  again 
to   be   heard  thereupon  \  and  alfo  as  to  the  500/.  per  mtnam 
claimed  by  the  plaintiff*  upon  the  marriage  articles.     At  which 
time  the  court  (being  before  attended  with  the  caiSss  then  cit- 
^)  would  deure  the  affiftance  of  fome  of  the  Lords  die  Judges 
and  the  Maftcr  of  the  Rolls  :  and  all   further  directions  were 
referred  until  the  caufe  ihould  come  to  be  heard  on  the  Mafler*! 
report. 

The  Mafter  made  his  report,  and  thereby  certified,  tkat 
the  real  and  perfonal  aflets  of  the  faid  Earl  Gilbert  amount  to 
13,467/^  05,  <)d,  over  and  befides  the  jjzQoU  and  intereft 
due  on  the  faid  mortgage  of  IVool/ion^  and  that  there  was 
3792/.  9X.  7^.  paid  and  to  be  paid  by  the  faid  Sir  fFilBam 
Carewy  in  difcharge  of  debts,  legacies  aini  funeral  charges, 
tefides  what  is  due  to  the  plaintiff*,  as  in  the  report  is  men- 
tioned ;  and  the  plaintiff^s  demands  out  of  the  faid  13,467^ 
Oi.  9^.  are  as  follows,  viz.  250/.  annuity  clear  of  taxes  i 
jewels,  furniture,  and  other  fpecifick  legacies,  amounting  to 
1448/.  15.  7^.  halfpenny;  and  the  demand  of  500/.  per  eam% 
now  in  queftion,  with  the  arrears  thereof  from  Earl  Gilberix 
•death,  being  four  years  and  upwards. 

In  this  cafe  it  was  argued  for  the  defendant,^  that  h^rc  y^ 
no  execution  of  the  power  limited  in  Earl  TX^wim's  will,  be-» 
caufe  the  covenant  with  Sir  Strenjham  Maflers  was,  that  Earl 
Gilbert^  or  his  heirs,  fliQuld  and  would,  at  the  proper  cofts 
and  charges  of  the  faid  Earl,  his  executors  or  adminiftrators> 
according  to  the  power  in  tlie  will  of  Earl  Thm^h  ^r  otberwift 
by  good  and  fufficient  conveyances  in  the  law,  fufficienUjr 
convey  lands  to  the  viluc  of  500/.  per  annum:  and  that  there- 
fore they  could  not  come  into  a  court  of  equity  for  a  fpecifick 
performance,  becaufe  they  were  not  fpecially  mentioned  in  the 
covenant  to  be  fet  forth  as  a  jointure  ;  and  that  the  covenant  was 
to  be  interpreted  as  a  [Krfonal  covenant,  becaufe  it  was  made 
with  MtiJIersj  his  heirs,  executors  and  adminiftrators,  either  tp 
fettle  in  purfuancc  of  the  power,  or  othenvife  ;  fo  that  Earl  Gilbert 
had  his  election,  to  fatisfy  the  covenant,  either  by  fettling  the  lands 
under  the  power  by  appointment,  or  by  limiting  any  other  lands 
to  the  fame  purpofes  :  ^d  according  to  tJe  circumftanccs  of 
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fhis  cafe  he  could  not  be  faid  to  have  made  his  eledion,  be- 
caufe  from  1715  to  1719,  there  was  nothing  done,  nor  any 
^equeft  by  Sir  Strenjbam^  to  fettle  any  particular  lands  in  pur- 
Kiahce  of  the  power.  And  though  about  July  17199  a  draught 
was  prepared  and  ingrofTcd,  yet  that  continued  to  lie  by  till 
O^fober  1719,  and  was  never  executed;  and  he  had  therefore 
in  anirtui  deliberandi  continuing,  and  had  not  taken  hold  of  the 
power,  by  appointing  the  lands  of  fVoolvey  and  IFooi/ion  in  per- 
brmance  of  the  covenant,  fince  the  indentures  were  only  in- 
px>fi'cd,  and  never  executed.  And  in  all  conveyances  of  this 
nature  the  animus  deliberandi  muft  be  fuppofed  to  continue,  till 
die  oA  be  compleatly  executed.  And  the  power  not  being  ex- 
Kuted,  this  was  compared  to  the  cafe  of  Lanyon  v.  fViUams^ 
where  tenant  in  tail  for  valuable  confideration  covenants  to  fell 
the  eftate-tuil  and  dies ;  a  court  of  equity  would  not  compel 
him  to  execute  fuch  conveyance,  though  there  had  been  a  de^ 
cree  againft  the  tenant  in  tail  to  levy  a  Ane  and  fufter  a  reco- 
rery :  and  therefore  it  was  urged,  that  fince  the  remainder  was 
vdled  before  the  legal  eftate  was  executed  by  Earl  Gilbert^  the 
court  would  not  compel  the  remainder*man  in  this  cafe  to  exe- 
cute conveyances  in  purfuance  of  this  covenant. 

And  here  they  quoted  thofe  cafes  of  law,  which  fay  that  powers, 
which  go  in  derogation  of  remainders  vefted,  are  to  be  takea 
ftriAly ;  becaufe  it  was  looked  upon  as  dangerous  for  a  court 
of  equity  to  overthrow  by  their  decrees  the  interefts  that  were 
originally  vefted  in  the  parties  by  legal  conveyances ;  and  the 
lather  in  this  cafe,  becaufe  there  was  a  perfonal  and  fome  real 
eftate  to  fatisfy  die  covenant :  and  this  covenant  is  to  be  confi- 
dered  as  a  debt  due  from  Earl  Gilbert  on  receiving  his  marriage 
fortune ;  and  wherever  there  is  a  debt,  the  perfonal  eftate  ftiati 
go  in  exoneration  of  the  real,  which  is  to  fupport  the  honour 
and  dignity  of  the  family.  And  it  was  further  urged,  that  the 
heir  being  expredy  bound  in  the  covenant,  the  eftate  defcend- 
cd  to  the  heir  fliould  be  firft  liable. 

But  It  was  anfwcred  and  rcfolved  by  the  court,  that  after  the 
ftatute  of  27  Hen.  8.  c,  10.  for  transferring  of  ufes  into  poflcflion, 
the  courts  of  common  law  held,  that  powers  in  derogation  of  ef- 
faces executed  were  to  be  taken  ftriftly ;  and  therefore  if  not  pur- 
fued,  they  would  not  impeach  or  deftroy  an  eftate  already  execut- 
ed by  legal  conveyances.  But  in  the  courts  of  equity  theyfoon 
found  that  the  conftrudlion  was  too  artificial,  and  not  according 
■to  natural  equity ;  and  therefore  they  conftrued  thefe  powers  as  a 
refervation  of  fo  much  of  the  ancient  dominion  of  the  eftate^ 
to  be  under  the  controul  of  the  tenant  for  life.  Et  cujus  e/i 
4ffr€  illius  efl  difponcrc  \  and  as  of  often  as  any  fuch  dominion  is 

referred 
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referved,  the  tenant  for  life  nuy  contrafl  about  it ;  and  where  a 
marriage  contrail  is  made,  as  this  was,  in  contemplation  cf 
the  execution  of  fuch  a  power,  it  w^s  a  real  lien  upon  dieeftate; 
for  both  the  marriage  was  had,  and  the  marriage  portion  paid, 
in  contemplation  that  the  charge  fliould  be  laid  on  the  elbte 
in  purfuance  of  the  power.     And  therefore  a  court  of  equity 
may  decree  it  againfl  the  remainder-man,  becaufe  he  claims 
under  the  devife  of  Earl   Thomas^  whofe  intention  was,  that 
fuch  a  charge  fhould  be  induced  on  the  land  ^  and  the  prefent 
Earl  taking  the  eftate  under  the  will,  takes  it  fub  enere :  fo  that 
a  court  of  equity  may  decree  the  charge  to  be  made  good  by  the 
remainder- man,  becaufe  it  is  decreeing  a  charge  in  purfuance 
of  the  intent  of  the  tcilator.     And  equity  in  this  cafe  was  oblig- 
ed to  make  fuch  decree,  becaufe  the  Arft  provifion  was  made 
both  for  the  honour  and  advantage  of  the  family ;    fince  tbey 
could  not  have  married  according  to  their  quality,  without 
having  a  power  to  make  fuch  a  jointure  :  and  the  prefent  Earl 
takes  the  benefit  of  fuch  power,  by  having  fuch  a  dominion 
over  the  cftatc  for  his  own  advantage,  and  therefore  he  is.  oblig- 
ed in  confcicncc  to  difchargc  the  intention  of  the  teftator  ia 
behalf  of  Earl  Gilbert.     And  this  is  not  like  a  cafe  of  tenant  in 
.  tail,  for  when  fuch  tenant  fells,  and  dies  before  the  cutting  off 
the  entail,  equity  cannot  relieve  ;  becaufe  the  ftatute  de  ihxls 
binds  a  court  of  equity,  as  it  does  the  courts  of  law :  but  if 
the  vendee  avoids  the  ftatute  by  a  recovery,  the  courts  of  cquitjr 
have  never  prohibited  fuch  a  fi£titious  fuit  to  overthrow  the 
title  of  the  heir  in  tail.     Nay  farther,  if  there  was  a  truft  in 
tail,  and  the  cejiui  ftu  tru/i  (hould  covenant  to  convey  for  valuable 
conHderation,  there  the  court  of  equity  would  oblige  the  heir 
in  tail  to  convey ;  becaufe  this  is  a  creature  of  equity,  and  out 
of  the  ftatute.     And  wherever  an  agreement  is  made,  and  mo- 
ney paid  ;  equity  does  not  confidcr  the  form  of  the  conveyance, 
but  takes  it  as  if  it  were  a(^ually  executed  in  the  beft  manner  that 
could  be  contrived  at  law ;  for  the  fubftantial  part  of  the  agree- 
ment is  the  price,  and  for  that  the  right  is  transferred,  ani 
what  ought  to  be  done  is  looked  upon  as  done.     And  therefore 
if  a  man  article  for  the  puirchafe  of  land,  and  fells  all  his  eftate, 
it  would  pafs  the  lands  in  the  articles.     And  this  diftin£tion 
was  takcn,^  that  if  it  had  been  a  mere  voluntary  conveyance, 
the  anhnus  deliberandi  fhould  have  continued  till  the  conveyance 
was  executed ;  but  here  being  a  contract  to  fettle  in  pursuance 
of  that  power,  when  an  eftate  is  afterv/ards  fet  out,  it  fhall  be 
prefumcd  to  be  an  execution  of  that  conpraft,  which  in  confci- 
cnce  he  was  obliged  to  perform  ;  efpecially  in  a  cafe  fo  cir- 
cumftanced,  fmce  nothing  can  be  objected  to  the  value  of  the 
lands  :  and  in  this  cafe  what  the  perfons  contracting  had  m  con- 
templation was  an  cftat;e  executed  in  purfuance  of  the  power : 

and 
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«iid  the  words  «r  etherwifi^  {^r.  are  to  be  looked  upon  as  auxi- 
liary, and  to  aid  the  eftate  to  be  conveyed  i  fo  that  if  the  Earl 
had  fettled,  or  purchafed  other  lands  in  order  to  be  fettled,  ac- 
cording to  the  contra£^  he  might  have  exonerated  the  lands 
fvbje&ed  to  the  power  by  Earl  Thomases  will  i  and  (Ince  the 
real  eftate  now  in  queftion  was  mortgaged,  it  was  neceflary 
the  covenant  ihould  be  large  enough  to  bring  in  all  the  real  and 
perfonal  eftate  of  Earl  Gilbert  in  aid  of  the  fettled  eftate,  in  cafe 
of  deficiency.  And  therefore  the  covenant  is  not  to  be  conftru- 
cd  on  the  one  hand  fo  ftri^lly,  as  to  fubie(5i  the  heir  in  the 
fkifk  place,  nor  fo  generally  as  if  the  word  heir  was  only  matter 
of  form,  and  merely  the  word  of  the  conveyancer ;  but  the  in- 
tention was,  that  he  at  his  eleftion  fhould  have  a  power  out  of 
>ny  other  eftate  to  fatisfy  the  covenant,  and  after  his  death,  in 
cafe  the  land  contained  in  the  power  (hould  be  deficient,   that 
all  other  his  eftate  fliould  be  fubjeft  thereto :  but  fmce  Earl 
Gilbert  did  not  fettle  any  other  eftate,  as  he  might  have  done, 
to  difcharge  the  contra£t;  it  remains  as  a  real  lien  on  the 
fetded  eftate  in  the  firft  place  to  bind  the  fame,  as  what  the 
party  had  in  contemplation  to  bind  by  the  contraft.     And  this  . 
is  not  like  the  cafes  where  equity  decrees  that  the  perfonal  eftate 
fliall  go  in  exoneration  of  the  real ;  for  the  reaion  of  that  is, 
that  the  perfonal  eftate  is  the  natural  fund  for  the  payment  of 
debts  and  legacies,  and  therefore  as  far  as  that  is  not  fpeci-» 
fically  devifed,  it  ftiall  exonerate  ;  but  the  articles  of  Earl  G/7- 
bert  muft  not  be  confidered  as  a  debt,  but  as  a  conveyance  of 
fo  much  of  the  eftate,  over  which  he  had  a  power,  becaufe  his 
primary  intention  was  to  convey  ;  and  if  it  be  confidered  in  thi« 
light,  there  can  be  no  application  of  the  perfonal  eftate,  ftnc^ 
there  is  no  debt  of  which  the  real  eftate  was  to  be  exonerated  : 
and  that  this  was  the  conftru<%on  of  powers  in  equity,  the 
following  cafes  were  quoted.  Dr.  Garth  v.   Lady  Beaufry^  by 
IxyiiSomersy  Pajcb,  1695.     Henry  Beaufry  fettles  lands  to  the 
•life  of  himfelf  for  life,  then  as  to  part  to  his  wife  for  life  for 
her  jointure,  then  to  the  ifliie  male  of  his  own  body,  with  fe- 
veral  remainders  over ;  with   a  provifo,  that  if  he  ftiould  have 
;iny  younger  children,  it  ihould  be  lawful  for  him^  by  d^ed  or 
will,  executed  in  tlie  prefence  of  two  or  more  witncfies,  to 
}imit  and  appoint  any  of  the  faid  lands  (except  thofe  in  jointure) 
to  fuch  perions  and  for  fuch  eftates  as  he  ftiould  think  fit,  for 
raifing  500  /,  a-piece  for  fuch  younger  children,  (o  be  paid  at 
fuch  times,  and  in  fuch  manner,  as  by  fuch  d^ed  or  will  ftiould 
be  declared  or  covenanted.    Henry  died,  leaving  feveral  younger 
children,  but  did  no^  make  any  appointment.     Decreed  this 
was  a  charge  upon  the  land,  and  bound  the  ifilie  in  tail,  andr 
ordered  the  500/.  a-picce  to  be  raifed  for  the  younger  chil- 
dren. 

Ac^ord-x 
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Accordingly  die  covenant  in  this  cafe  was  looked  onaiaa 
execution  of  the  appointment  in  purfuance  of  the  power. 

1  Venu  379.         Lady  CSiffird  v.  Lord  Burlington,  by  Lord  Keeper  Wrigk,  in 

the  Temple-hall,     Lord  Clifford  had  power  to  fetde  a  jointure 
not  exceeding  1200/.  per  annum.     On  his  marriage  with  the 

J}IaintifF,  he  covenants  to  fettle  on  her  1000/.  per  annum:  he 
ends  to  his  fteward  for  a  particular  of  lands  of  diat  value,  tnd 
fetdes  according  to  that  particular.  After  his  death  it  appeared 
that  the  lands  fo  fettled  were  but  800  /.  per  annum :  die  biH 
was  againft  the  remainder-man,  to  have  thefe  lands  made  loooil 
per  annum  ^  and  decreed  againft  the  remainder-man. 

cm.  E^,  Rep.        Parker  v.   Parker ,    15th  June  1714.      Mr.  Parker  had  a 
'  power  to  raife  7000  /.  for  younger  children,  by  deed  or  wiD 

executed  in  the  prefence  of  three  witneflcs.  Afterwards  bj 
will  executed  in  the  prefence  of  two  witnefles  he  charged  the 
premiffes  with  8000  /.  for  his  younger  children.  Decreed  good 
for  7000/, 

Holing/head   v.   Holing Jheady    14  June  1 708,    before  Lord 
Cowper,     A  man  devifes  his  eftate  to  A.  for  life,  with  feverai 
remainders  over,  with  a  power  to  the  pcrfon  in  poflcffion  to 
limit  any  part  of  the  premifles  for  a  jointure,  not  exceeding  one 
f{tsrie  V.  Greene  moiety  :  the  firft  dcvifee  for  life,  whilft  an  infant,  marries  the 
j"*'.  Q^*^*     plaintiff,  and  with  his  mother  enters  into  articles  to  fetde  lands 
'  of  100  /.  per  annum  on  the  plaintiff  for  her  jointure ;  but  in  the 

articles  no  notice  was  taken  of  the  power.  Before  any  join- 
ture made  purfuant  to  the  power  the  tenant  for  life  dies  :  the 
bill  was  againft  the  remainder-man,  to  have  the  jointure  made 
good.     Decreed  accordingly. 

c;/*.  Rep,  Eq.       Alfordy,  Alford^   at  the  RolU^   5  December  1709.     Gregirj 
'  ^'  •  Aiford  tenant  for  life,  remainder  to  his  firft  and  other  fons  in 


tail,  remainder  to  Francis  for  life,  to  his  firft  and  odier  fons 
in  tail,  remainder  to  the  defendant,  with  a  power  for  Francis 
(after  the  death  of  Gregory  without  iffue)  to  make  a  jointure : 
Francis  marries  in  the  life-dme  6f  Gregory^  and  before  marriage 
covenants  to  make  a  jointure  on  the  plaintiff,  and  to  execute 
this  power  when  he  fhould  come  into  poflTeflion.  Gregory  dies 
without  iffue  male,  and  Francis  furvives  him,  but  dies  without 
making  a  jointure  or  executing  this  power:  Bill  againft  the 
remainder-man,  to  have  a  jointure  made,  becaufe  Francis  fur- 
viving  Gregory  might  have  executed  this  power,  and  had  co- 
venanted fo  to  do.     Decreed  accordingly. 

So 
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So  in  the  principal  cafe  it  was  decreed,  that  the  plaintiff 
Ihould  hold  and  enjoy  the  lands  of  fVoohey  and  Woolftoity  ac- 
cording to  the  articles,  and  the  deeds  of  5  and  6  July  1719* 
And^tluit  the  plfiintifF,  and  the  defendant  the  bairy  and  the 
Lord  Coventry<i^o\AA,  have  their  coflsout  of  the  perfonal  eftate, 
becaufe  Earl  Gilbert  ought  to  have  fettled  it  during  his  life^ 
and  the  prefent  Earl  had  only  by  his  anfwer  laid  his  cafe 
before  the  court,  and  had  not  joined  in  the  examination  of 
witnelles  but  the  plaintiff  had  examined  to  prove  the  alle- 
gations of  the  bill. 


605 


Michaelmas 


(    6o6    ) 


M 


Michaelmas  Term. 

1 1  Georgii  Regis.     In  B.  R. 

Sir  John  Pratt,  Knt.  Lor  J  Cbiefjujtice. 

Sir  Littleton  Powys,  Knt^        1 

Sir  John  Fortefcue  Aland,  Knt^  (Ji^ices. 

Sir  Robert  Raymond,  Knt.       j 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Sir  Clement  Wcarg,  Knt.  Solicitor  General. 


Cooper  verjus  Ginger* 

Where  the  fT^HE  plaintiff  recovered  judgment  in  C.B.  againft  two 
juJgmrnt  is  I        defendants,  and  a  writ  of  error  is  brought,  alleging  it 

*^T^eiiTor4/  to  be  ad  grave  damfnum  oi  one  only,   without  taking 

dampnum  of  ont  any  notice  of  the  other  :  and  Reeve  moved  to  quafh  it,  which 
only  will  not  Ue.  ^^s  done  without  much  argument,  upon  the  authority  of  a  like 
Ra^.  14D3.      ^^f^J  Mich.  6  Geo.  in  B.  R,  Brewer  v.  Tumerb,  ante^  233* 

Cofts  on  quaih- 

ing  writt  of  Then  the  defendant  in  error  moved  for  cofts,  and  upon  con- 

Swntn  aU  fideration  the  court  were  of  opinion  he  was  entitled  to  them, 
cafes.  the  2L&  for  the  amendment  of  the  law  not  being  confined  to 

%  Mod.  305.      ^g  ^.j^fg  Qf  3  variance  from. the  record,  (which  this  is  not)  but 
having  general  words,  other  defc6ly  to  take  in  this  cafe. 

Then  the  plaintiff  in  error  brought  another  writ  of  error 
coram  vobis ;  and  Reeve  moved  to  quafh  that  alfo,  as  not  lying 
in  this  court ;  becaufe  the  firft  writ  of  error  being  quamcd, 
the  record  is  not  removed.  He  argued,  that  if  the  record  had 
been  once  well  removed,  and  the  ^writ  had  abated  by  matter 

JebiTS 
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khorSi  as  death ;  in  that  cafe  a  writ  of  error  coram  vobls  will 
ic  :  but  this  he  faid  was  never  a  good  writ  of  error,  and  the 
ault  appeared  upon  the  face  of  the  record ;  fo  that  it  is  no 
nore,  than  if  an  entire  ftranger,  making  a  true  defcription 
>f  the  record,  had  brought  the  writ  of  error,  which  no  body 
can  pretend  would  be  a  removal  of  the  record. 

Serjeant  Comym  centra  infilled,  that  the  record  vvas  well  re-  ^^*^lj®^^][!* 
moved,  though,  by  a  miftakc  in  not  joining  the  other  defend-  ^^"^^^f^^xx, 
ant,    they  could  not   proceed  to  reverfe  the  judgment ;    and  than  Tiriaiicc^ 
therefore,  to  fet  that  matter  right,  they  had  brought  a  writ  of  \^^'^J^*^* 
error  in   the  name  of  both.     3  Mod.  134.     i  Roll.  Abr.  753,  j"^, 
919«      I  AW,  104, 139.     Dyer  356.  b.     TiJv.^i  6. 

Chief  Juftice.  If  the  record  was  ever  well  removed,  this 
Writ  of  error  coram  vobis  is  the  only  one  which  could  be  had. 
I  (hould  think,  bcfides  a  true  defcription,  that  the  writ  fhould 
be  brought  by  one  who  can  entitle  us  to  examine  the  record, 
and  it  is  admitted,  that  one  defendant  alone  cannot.  I  can 
fee  no  reafon  to  conftruc  this  a  removal  of  the  record  j  fmcc 
if  it  be  a  removal,  it  is  a  removal  to  no  purpofc.  Powys  Juf- 
tice accord. 

Fort efcue  ]m&\cc.     I  am  very  doubtful  in  this  cafe.     A  writ 
of  error  has  in  its  nature  two  things,  a  certiorari  to  remove  the 
record,  and  a  commiiTion  to  examine  it  \  and  that  is  the  rea- 
fon why  it  was  never  amendable  at  conimon  law,  becaufc  no 
court  was  ever  allowed  to  amend  their  own  commifHon.     The 
eertiorari-psLTt  of  the  writ  is   good,    if  the  record  be  rightly 
defcribed,  as  tliis   was;   and  therefore  I  fee  no  inconvenience 
in  condruing  it  a  removal  of  the  record.     I  remember  a  cafe  Ld.  Ray  111.71, 
offf^alterw.  Stokoe  in  this  court,  which  was  an  aftion  agaioft  M'- 
five  defendants  ;  and  one  being  dead,  the  other  four,  without 
taking  any  notice  of  that,  bring   a  writ  of  error ;   and  it  was 
quafhed  for  the  fame  reafon   as  we  quafhcd  the  firft  writ  of 
error  in  this  cafe ;  the  plaintiff  in  error  there  brought  a  writ 
of  error  coram  vobis^  and  the  caufe  was  determined  upon  that, 
without  any  objedlion  to  the  propriety  of  the  writ. 

Ray  mind  Jxi^Wct.  I  remember  that  cafe,  and  it  wasfo.  As 
to  this  cafe  I  (hould  think,  that  when  a  writ  of  error  goes  to 
remove  a  record  for  a  particular  purpofe,  and  by  fome  defecl 
in  that  writ  the  purpofc  for  which  it  iflued  cannot  be  obtained^ 
the  record  fhould  be  taken  to  be  in  the  fame  condition  as  ifn9 
Writ  of  error  had  been  brought.  If  one  defendant  only  can  re- 
move thQ  record,  I  do  not  fee  why  a  mecr  ftranger  may  not. 

jfdjournatur.     And  Trin,  1 1  Geo.  without  much  debate  they 
declared,  that  the  writ  of  error  coram  vobls  did  lie. 

Dominus 
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Dominus  Rex  verjta  Thccd. 

U^'^lTvf  /CONVICTION  ^or  obftruaing  an  cxcife  officer  in  com- 
the  contrary  v><  '^^g  ^^  wcigh  candles  '.  and  it  was  obje^ed,  that  by  8  Am, 
does  not  appear,  q.  g.  the  officer  has  power  to  enter  by  day  or  night ;  and  if  by 
s  ^Tl.  Raym.  "^g^^>  ^^^ '"  ^^  prefence  of  a  conftabic  ;  and  here  it  is  not  (aid 
I37S-  whether  it  was  by  day  or  night  j  it  might  be  by  night  without 

SMod.  319.      a  conftable,  and  then  it  was  lawful  for  the  defenaant  to  obftriift. 

AiiarewiS4« 

a  Barnard.  Sid  per  curiam^  That  fhould  have  been  fhewn  by  the  defend- 

^/r^p'f'  ^'^^^  *"^  ^^"  ^^  would  not  have  been  conviAed.  It  is  enough 
« Vet  fee  a  con- that  this  convi6Hon  *  does  not  appear  to  be  wrong:  wc  unS 
viaion  on  prefume  the  entry  to  have  been  in  the  day :  elfe  it  would  have 
the  game  aa  of  \^^^^  f^ld  in  tto^e  ijufdem  diet.     The  conviftion  was  confirmed. 

5  Ann.  c.  14*  •'  ^ 

in  I  Bur.  Rep. 

ifS. 

Ravenhil's  cafe. 

MsndAtnuu       rriHE  court  granted  a  mandamus  tofwear  him  in  ale-tafter 

X,  of  Honiton,  It  appeared  to  be  a  previous  requifite  to  hi$ 
being;"  chofen  port-reeve,  who  is  the  returning  officer  for  mem- 
bers of  Parliament. 


Dominus  Rex  verfus  Roberts. 

Froceedingt up. /CONVICTION  for  pfofane  fwearing  quaflied,  bdng 
muft  bl'i^'Ss*  ^  praeflitit  facramentum  in  the  preterperfeft  tenfc.  It  yni 
prcfcnc  tenfe.  ^eld  good  in  fubftance,  being  for  fwearing  1 50  oaths  in  his  vtr- 
S.C.l«.Raym.  bis^  videlicet  by  G.  and  curling  150  curies  in  his  verbis^  videDcd 
VL  7  w.  u      ^'  ^^^  y^^'i  without  repeating  each  150  times. 

C    II. 

Between  the  Pariflxes  of  Afhbrittle  and  Wylcy^ 

Longpofleffion  T  T^^N  a  fpccial  order  of  feffions  die  cafe  appeared  to be^ 
xiafetticment  vJ  ^^at  thirty  years  fmce,  Humphrey  Card  built  a  cottage 
tiU  the  right  it    upon  the  wafte  in  /i^/ry  belonging  to  the   Earl  of  Pembrgkh 

•ua^c^{,\2u  *"^  ^'^^^  ^"  ^^  ^'''  ^^^  death,  about  three  years  fmce,  when 
pl.  115.  *  *it  defccnded  to  his  daughter  Elizabeth^  then  married  to  John 
f^\^'  Darby ;  that  they  entered  and  enjoyed  it  three  quarters  of  a 

Caf.ofSettl*  y^^>  ^"^  ^^^"  '^'^  ^^^  poffeffion  of  it  to  Jahn  fVyve!^  who 
iMiJRem.  X16.  has  enjo3red  it  ever  fmce  without  any  moleftation  from  the 
19  v?n'  Ab"  ^^^  *  no  original  grant  appears.  And  whether  yobnDar- 
172.  nj  ''  h  and  his  family  are  fettled  in  IVyley^  where  they  lived  three 
quarters  of  a  year  in  the  cottage  right  of  his  wife  j   or  in 

Jjhhiuk 
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jfjbbrittle^  which  was  the  place  of  his  laft  fcttlement  before 
the  marriage,  was  the  queftion  :  and  by  the  order  of  two  ju- 
ftices,  and  the  order  of  feffions^  it  h  adjudged  to  be  a  fettle- 
ment  in  fVyUy. 

Et  per  curiam^  The   order   muft   be   confirmed.     He  lived 
forty  days,  in  the  capacity  of  a  perfon  irremovable  ;  and  that 
is  a  fettlement  of  itfelf.     Here  has  been  an  enjoyment  for  *  *  TVtrwjr. 
thirty  years  :  during  all  which  time  the  lord  never  claimed  any  p^^  g '  *^  ^** 
thing.     The  leaft  that  can  be  made  of  it,  is  a  title  by  dilleifm  : 
ahd  a  defcent  is    caft.      This  man   had  undoubtedly  a  title 
againft  all  the  world,  but  the  lord :  and  even  againft  him, 
it  may  be  doubtful,  after  fo  long   a  pofleflion.     In  ejedlmcnt, 
he  might  either  make  or  defend  a  title,   by  f  twenty  years  t  See  a  Bur. 
(>ofleflion.     Therefore  in  this  cafe  there  is  no  colour  to  deter-  ^.^',5*^'  ^^'* 
mine  againft  his  right,  when  the  lord  does  not  think  fit  to  im- 
peach it :  though  if  he  did,  it  would  never  be  allowed,  to  de- 
termine the  title  upon  an  order  of  removal ;  but  upon  an  ejedb« 
ment,  only. 

Elliot  verfus  Cowper. 

THE  plaintiff  declares,  that  the  itcftniziA  fecit  quaruUmrTicltnotamp^ 
notam  infcriptis  per  quam  promijit  folvere.     And  exception  V^l/7^^ 
was  taken,  that  here  is  no  figning  by  the  defendant,    as  the  a*ft|ning. 
&tute  requires;  and  the  cafe  of  Taylor  v.  Dobbins^  antej  399.  L.Raym.  1376. 
had  the  words  manu  fua  fcripfit^  which  was  the  ground  of  the  %^^'JJ?* 
judgment  m  that  cafe.     But  m  the  prmcipal  cafe  the  court  Bcyet  v.  Fi/bef 
held  it  well  enough,  for  unlefs  it  was  figned  or  wrote  by  him,  *'"^*<*  *«  "«^ 
it  could  not  be  fuch  a  note  whereby  the  defendant  promifed  to  ^;  ^  **'*'* 
pay.     Judgment  for  the  plaintiff. 


Cafe  of  the  Commiffioners  of  Sewers  for  Yorkfhire. 

THE  court  held,  that  a  certiorari  to  bring  up  an  order  C^r/ rV/ir/, whct« 
made  by  the  commiffioners,  for  the  removal  of  their  own  i*f^5**'"^'^y* 

ft  r  •!  1  ^•  r  •  •  \         rOTtelC.  Ket>» 

clerk,  was  of  common  right,  and  not  dilcretionary,  as  m  the  374.. 
cafe  of  other  orders,  where  great  inconveniencies  may  follow  8  Mod.  i%u 
by  inundations  in  the  mean  time. 


Dominus  Rex  verfus  Simpfon. 

TijfANDAMUS  to  the  archdeacon  of  Colchejier,  to  fwear  ^,^*'^^, '^^ ^ 
^'-^  Rodney  Fane  into  the  office  of  churchwarden.  He  returns,  only  a  minirtc- 
that  before  the  coming  of  the  writ  he  received  an  inhibition  JJ*^*^     -. 
from  the   bifhop    of  London^   with  a  fignification  that  he  had  RayaJ,  j-^^] 
taken  upon  himfelf  to  z£i  in  the  premiilcs.  Barnard,  k.  b. 

Vol.  I.  R  r  Et  J^i^ 

8  Mod.  325. 


er 
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Et  per  curiam^  The  return  is  ill.     It  does  not  appear  that  die- 
town  of  Colchejier  is  within  the  diocefe  oi  the   bilhop  who  in- 
hibits :  befulcs,  the  archdeacon  is  but  a  minifterial  officer,  and 
•  h:^x^  Raymond  ^  is  obliged  to  do  thc  acl,  whether  it  be  of  any  validity  or  not* 

d.^fs  not  mcnti-     a  ..  j  ^  -«*.^j 

on  tit'  pirt  of    ^  peremptory  ?nanaamus  was  granted. 

the  ohje^iion  to 
tKr  rcruin.    But 
(ce  3  Bur.  Rep. 

1420.  Townfend  verjus  Duppa  &  al*. 

Attorney  cannot  A  N  adUon  of  trover  was  laid  in  Worcejlerlhire  \  and  IVtHii 
change  yenue  to  J^  movcd  to  changc  the  venue  to  Middlefexy  becaufe  the  aftion 
thcro  is  another  aganiit  lome  of  the  defendants  was  as  they  were  commimoners 
defendant  join-  of  bankruptcy,  and  they  had  privilege,  as  being  barrifters  or 
8  Mod  1x6        attornies.     But  the  court  refufed  it,  faying  the  privilege  could 

not  take  place  where  they  are  joined  in  an  aftion  with  unpri- 
vileged pcrfons. 

Briggs  verfus  Greinfield  and  Bengcr. 

One  defendant  ^TT^  RES  PASS  againft  two  defendants  ;  one  fufFers  judg- 

aakJn^iiS'tcI^*  A      ment  to  go  by  default,  and  the  other  pleads  a  diftrcfs  for 

Judgment  per  rent,  and  a  licence  from  the  plaintiff  to  fell  the  goods,  ujpoh 

default  againft  which  ifl'ue  was  joined,  and  a  verdi£t  for  thc  defendant. 

the  other,   it 

as  to  both.  Serjeant  Eyre  moved  to  ftay  the  judgment  againft  the  odicr 

s.  c.  L.  Raym.  defendant,  fmce  upon'  the  whole  record  it  appears  the  plaintiff 
8Mod.ai7.       ^^^  ^^  caufe  of  aftion.   i  In/},  125.  b,  Salk,  23-    Crcjac,  IJ4. 

I  Lev.  63. 

Et  per  curiajUy  Judgment  was  arrefted  as  to  both. 


Skipwith  verfus  Gxeen. 

The  tenant  is  T  N  covenant  the  plaintiff  declares,  that  whereas  he  had  dc- 
not  efioppcd  by  J^  mifed  to  the  defendant  a  houfe  and  feveral  parcels  of  land, 
in  the  icafc.^"  ^  which  are  particularly  defcribed,  fome  to  be  arable,  fome  mca- 
S.  c.  '3  DanV.  dow,  and-  fome  pafture,  and  efpecially  two  meadows  called 
*7*'  Lains^s  meadows,    the    defendant   covenanted  to    pay  5/.;^ 

acre  for  every  acre  of  meadow  which  he  fhould  plough  up  dur- 
ing the  leafe,  and  affigns  the  breach  in  ploughing  up  LaifU*s 
meadow,  i^c.  The  defendant  pleads,  that  for  fixty  years  pall 
Laine's  meadow  has  been  arable  land,  and  by  times  ploughed 
up  and  fowed,  as  thc  tenants  thereof  thought  proper ;  and 
traveiTcs,  that  at  the  time  of  making  the  leafc  it  was  meadow 
ground,  as  is  I'uppofcd  in  thc  declaration. 

T# 
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To  this  the  plaintiiF  demurs  ;  and  it  was  objciSed  by  Reeve^ 
lat  the  leafe  being  by  indenture  the  defendant  was  cftopped  to 
y,  that  what  is  called  meadow  in  the  leafe.  is  of  any  other  na- 
irc  \  and  that  though  they  had  not  replied  the  eftoppel,  it  was 
ic  fame  thing  now  it  came  before  the  court  upon  a  demurrer. 
nd  he  cited  Paf.  4  Ann.  Kemp  v,  Gooday^  where  in  debt  for  L.  Raym.  1154. 
nt  the  defendant  was  eftopped  from  faying  the  plaintiff  nii, 
ibuit  in  tenemcntisy  it  appearing  that  the  leafe  was  by  inden- 
ire.     And  the  fame  was  ruled  this  term  in  the  cafe  of  Browne 

Hardwick. 

Sid  per  curiam^  The  indenture  is  to  be  conftrued  according 
\  the  intent  of  the  parties,  and  here  the  intention  was  only  to 
>venant  againft  the  ploughing  up  real  meadow.  Every  body 
lows  that  in  deeds  of  this  nature  the  parcels  are  very  often 
ken  from  former  deeds,  without  regard  to  every  alteration  of 
ic  nature  of  the  land  :  and  it  would  be  the  hardcft  cafe  in  the 
orld,  that  if  this  land  has  been  arable  at  one  time,  and  laid 
>wn  at  another,  that  the  tenant  fhould  be  concluded  by  calling 

by  either  of  thofe  defcriptions.  This  is  not  the  effcnce  of  a 
•CO,  as  what  is  ftruck  at  by  nil  babuit  in  temrnentis.  It  would 
5  carrying  of  cftoppels  too  far,  fhould  we  extend  them  to 
lis  cafe :  therefore  we  are  all  of  opinion  the  defendant  had  a 
ight  to  try  the  fatfl,  whether  it  was  ancient  meadow  or  not. 
Tic  confequence  of  which  is,  that  the  plea  is  good,  and  tlie 
efendant  mud  have  judgment. 


Welder  verfus  Buckland. 

'^CIRE  Facias   againft  pledges   in   replevin,    fctting  out  a  informamy  Ul, 
^  judgment  for  the  avowant  in  C.  B,  protit  per  recordum  ibidem  ""  fpccial  dc- 
'fidens  :  quod  quidem  recordum  coram  nobis  certis  de  can/is  '^'^i^^  %Modl 'iit. 
timusj  where  the  judgment  was  afHrmcd.     The  defendant  de- 
lurred,  and  fliewcd  for  caufe,  that  it  was  incongruous  to  (ay 
lat  the  record  remains  in  C.  B.  and  at  the  fame  time  was  re- 
lovcd  to  B.  R,  by  writ  of  error. 

Serjeant  Branthzuayte  would  have  had  it  reje^led  as  an  unnc- 
jflary  averment,  and  then  it  would  ftand  with  only  a  right 
icrence  to  the  record  remaining  in  B,  R, 

Sed  per  curiam^  Vou  cannot  fay  but  If  is  informal,  and 
lat  is  enough  upon  a  fpecial  demurrer.  The  defendant  muft 
ave  judgment. 

R  r  2  Dominus 
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Dominus  Rex  vcrfiis  Chandler. 

Iniidmcnt.  TNDICTMENT  fpr  fecrcting  a  woman  big  with  an  il- 
^68  ^"^**'"''  1.  Icglli.natc  chilJ,  {o  that  flic  could  not  be  had  to  give  evi- 
t  i-eir.  c<if.  5.  dencc  about  the  father.  The  defendant  demurred.  Et  fer 
p  •  ^*  curiam^  Judgment  for  the  defendant,  for   it  cannot  be  illegi- 

8  Mo  .  33  •      timatc  before' born,  there  being  alwi.ys  a  poffibility  that  it  may 
be  born  in  lawful  wedlock. 


Eaft-India  Company  verfus  Glover. 

Eadcm  verfus  Lutm.an  et  al'. 

Suffering judg-    rT^  H  E  plaintiffs  declared  upon  a  fale  of  coffee  at  fo  much 

difjiir  K  ad-     A     t^^  hundred,  which  the  defendant  was  to  take  away  bjr 

mi»ri'.M(»f  the      fuch  a  time,  or  anfwer  in  damages.     There  was  judgment  bjr 

f.Mir.a  dcda-   default,  and  on  executing  a  writ  of  inquiry  before  Chief  Jufticc 

rcu  on.  Pratt  at  GuUlhal!^  he  rcfufed  to  let  the  defendant  in  to  give 

evidence  of  fraud  on  the  fide  of  the  plaintiffs  at  the  fale,  becaafe 

he  faid  the  defendant  had  admitted  the  contraft  to  be  as  the 

plaintiff  had  declared,  by  fuffering  judgment  by  default,  infte^d 

of  pleading  non  ajjiwipfit ;  and   now  they  were  only  upon  the 

quantutn  of  damages. 


The  Dutch  Wcft-Indla  Company  agalnj}  Jacob   Senior  Hen- 

riques  van  Mofes.     In  C.  B. 

Duuh  tVfft'  /^NE  borrowed  money  of  the  Dutch  JVefi- India  company, 
fucYor'ror"in  ^^  which  he  by  articles  covenanted  to  pay  in  Bank  at  M- 
K '.gland  which  ficrdam.  The  Dutch  JVcJt-lndia  compmy  fued  thofe  articles  here 
na.  borrowed  at  in  England^  and  called  themfeves  Gencralii  focietas  Belgica  fri' 
w.^^^hv^as*"  '^^l^gi^*^  od  Indos  ccctdentalcs  negotiandum^  and  laid  the  articles 
p.«yablc  in  Bank  to  be  made  at  Ay^iflerdam  in  Holland^  viz.  apud  Londw  w 
th-.c.  And ha.^c  parochid  fatUUe  Alariae  de  arcubm  in  uarda  di  Cheap. 

;u  lt;iM?nt.  S.  v..  ■'  ^ 

Upon  tlie  trial  it  appca.'-ed,  the  money  was  borrowed  at 
yl/r./UriliVii  in  HoUdnd^  and  by  the  covenant  was  to  be  paid  in 
Bunk  there :  and  that  this  company  had  never  fued  by  this  name 
before,  or  ever  had  any  particular  name  given  them  by  any  aS 
of  the  Staic;^  ;  but  upon  the  diiiblution  ^f  an  old  Ipyi'lnji^ 
couipany,  it  was  declared,  that  there  fliould  be  ftill  a  general 
U'lfi'huliii  company,  the  members  of  which  fliould  be  piivi- 
lej^cu  to  track  tj  tnj  H\jl-hidici^  and  that  all  others  fliouM  be 
prohibited. 


L.  Rjym.  1532. 
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Note\  The  jury  found,  that  this  was  the  fame  company  that 
lit  the  money. 

Upon  the  trial  at  niji  prius  before  King  C.  J.  two  points  were 
rfcrved  for  the  conlideration  of  the  court :  i .  Whether  thefe 
'tides  could  be  fued  in  England,  2.  Whether  this  was  a  good 
imc  for  the  company  to  fue  by. 

Chejhyre  Serjeant  for  the  defendant  agreed,  that  where  a  cove- 
int  is  made  beyond  fea,  and  is  to  be  performed  here,  or  e  con^ 
r/j,  an  aftion  may  be  well  brought  upon  fuch  covenant  in 
tgla?id  :  but  when  a  covenant  is  made  beyond  fea,  and  is  to 
performed  there,  it  cannot  be  tried  here,  becaufe  tiiere  is  no 
ice  from  whence  the  venue  (hall  come,  nor  can  our  Judij:cs  be 
or  me  J  of  the  law  of  that  country :  and  this  is  rcfolved  in 
nudaPs  cafe,  6  Co.  47.  b.  It  hath  been  always  held,  that  if  a 
nd  be  faid  to  be  made  at  Bourdeatdx  in  Regno  Frcmciae,  it  wants 
al  at  our  law ;  and  whether  it  arifes  upon  the  evidence,  or 
pears  upon  the  pleading,  is  not  material,  Lutiu.  950.  Trd- 
fs  done  at  Fort  St.  George  in  partitus  tranfmarinhy  is  not  triable 
re.  Lord  Chief  Juftice  (1)  Vaugkon  in  his  trcatife  of  jyakz  (1)  At  the  end 
^,  if  a  bond  be  made  in  JVaks^  Ireland^  or  Scotland^  it  can-  ^*  **•*  Kfp  nts. 
•t  be  tried  in  England,  The  covenant  in  the  prefent  cafe,  ap- 
ints  the  money  to  be  paid  at  Amjlcrdam^  and  therefore  cannot 
performed  in  any  other  place,  and  the  defendant  cannot 
ligc  the  plaintiffs  to  accept  the  money  here,  but  is  confined 
pay  it  in  Holland. 

As  to  the  fecond  point,  whether  this  be  a  good  name  for  the 
mpany  to  fue  by,  I  apprehend  it  is  not  a  fufficient  name  :  for 
is  corporation  never  having  any  particular  name  given  them,  are 
t  enabled  to  fue  even  in  Holland^  much  lefs  in  England.  Cor- 
rations  made  by  aft  of  Parliament  are  to  be  taken  notice  of; 
t  when  private  corporations  fue,  they  muft  produce  their 
arter  or  grant  by  which  they  are  conftituted,  and  (hew  to  the 
urt  that  they  have  a  name  and  a  capacity  to  fue.  And  he  faid 
it  the  name  by  which  the  plaintiffs  were  called  in  the  decla- 
tion,  was  different  from  the  common  name  that  they  are 
lown  by, 

PengeUy  Serjeant  contra.  This  is  an  aclion  brought  for  the 
in  of  money,  which  is  a  thing  clearly  tranfitory  and  perfonul ; 
id  in  fuch  a  cafe  the  defenc^ant  is  a  debtor,  wherever  he  goes, 
id  may  be  fued  wherever  he  can  be  found.  I  admit  that  where 
appears  from  the  party's  own  fhewing,  that  the  bond  wab  made 
B.  in  Regno  Franciae,  that  the  court  here  is  oufted  ofjurif-  < 

iftion  ;  but  in  this  cafe  the  covenant  is  faid  to  he  apud  Jmjhr' 
ilin  in  London  in  parochia^  ^c.  and  it  being  not  traverfable,  the 

R  r  3  court 
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court  hath  a  fufficicnt  jurifdiSion.  It  is  the  common  pra&icc 
to  bring  aftions  here  upon  bills  drawn  in  Hollahd  payable  in 
France  and  alligned  to  Dutch  merchants.  An  adlion  was 
brought  upon  a  bond  which  appeared  to  be  dated  at  St.  David's 
in  the  Eajl- Indies ;  and  it  was  refolved,  that  if  it  had  been  laid 
in  the  declaration  to  have  been  made  at  &,  Davtd*s  in  the  Eafi- 
Indies^  viz,  in  London  in  parochla^  ^c.  it  had  been  fuf&cient, 
and  fuable  liere.  In  Trin,  7  Ann,  in  5.  R.  an  a(Etion  of  trover 
was  brought  for  timber  cut  in  Ireland \  and  it  was  objeded,  it 
could  not  be  tried  here,  becaufe  title  of  land  would  come  in 
qucfticn  :  But  ptr  Holt  C.J.  et  totam  curiam^  This  a&ion  beiij 
Salk.  290,  merely  tranfitory,  may  be  fued  any  where.     This  was  the  cafe 

of  Brown  V.  Hedges^  Trln,  1708.  Vide  Styles  331-  Rogeti  v. 
J^or.c.  And  to  this  point  a  cafe  was  cited  by  Dormer  J.  where 
JViiilam  Pcnn  was  fued  here  for  rent,  upon  a  leafe  of  lands  in 
Penfdvanla  i  and  it  was  adjudged  the  aftion  well  lay. 

To  the  fccond  point  PengcUy  faid,  Though  the  company  had 
no  certain  name  given  them  by  any  adt  of  the  States,  yet  they 
may  collect  a  name  by  reputation  from  their  bufinefs  ;  and  be- 
ing always  known  by  that  name,  may  be  well  fued  by  it.  He 
cited  the  cafe  of  ^deen^s  College  Oxford^  11  Co.  19,  20,  21. 
That  college  had  no  name  given  them  at  their  foundation,  but 
having  received  their  foundation,  and  feveral  other  benefac^oos 
from  the  Qiieen,  they  colledted  by  reputation  the  name  of 
^lecH^s  College^  by  which  name  they  fue  and  are  fued.  iW, 
122,  124.  And  this  prefcnt  cafe  is  the  ftronger,  becaufe  there 
is  not  any  other  company  that  pretends  to  ufe  this  name  diat 
die  plaintiffs  fuc  by,  and  they  are  found  by  the  verdid  to  be 
the  fame  pcrfons  who  lent  the  money.  If  a  particular  name  be 
given  to  a  corporation,  and  in  fuing,  when  their  name  is  turned 
into  Latln^  though  there  be  fome  circumlocution  in  naming 
them ;  yet  if  it  appear  to  be  the  fame  corporation,  it  is  fuf- 
ficient.  So  in  an  information  for  words,  or  for  a  libel,  if  the 
words  or  libel  be  fet  for^h  in  Latlny  for  the  very  words  need  not 
be  fct  forth,  the  jury  may  find  the  defendant  guilty  of  th(A 
words. 

Per  totam  curiam^  The  a£i:ion  is  well  brought :  and  they  were 
all  of  opinion  for  tlic  company  in  both  points.  And  the  judg- 
ment was  affirmed  in  B,  R.  and  in  Parliament, 


WpH 


*  % 
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W^yvil   verfus  Staplcton.  8  Mod.  68,381. 

Shelbourne  verfia  Eundcm. 

ERROR  ofajudgment  in  C.  B,  in  debt  wherein  the  plain-  A  feoffment  5 s 
tifF  declares,  that  by  writing  between  him  and  the  de-  "^5^*^^^"'''-.'" 
endant  it  was  agreed,  that  the  plaintifF  fliould  upon  payment  or  fncc:^hy'.°"  " 
lender  of   1360/.   by  the   defendant  on   or  before  the  day  ofSMod.  252. 
hutting  of  the  books,  transfer  to  him^aco  /.  South-pa  ftock  ; 
n  confideration  whereof  the  defendant  agreed,  that  he  v/ould 
>n  or  before  the  fliutting  of  the  books  accept  the  ftock,  and 
vould  then  pay  for  the  fame ;    with    a  provifo    to  enable    the 
llaintifF  to  fell  it  out,  if  the  defendant  did  not  accept  it :    then 
Ae  plaintiff  avers  that  he  was  at  the  South- fen-houfe  the  day 
»f  fhutting  the  books,  and  then  offered  to  transfer  j  but  the 
defendant  did  not  appear,  whereupon  he  fold  out   the  ftock, 
tnd   brings  his  ad^ion    for    the  deficiency.       The  defendant 
pleads   a  feoffment  in  fatisfad^ion,  and  on  demurrer  judgment 
ii  given  in  CI  B,  that  the  plea  is  good  5  idao  qucrens  nil  capiat 
^r  billam. 

It  was  agreed  on  all  hands  that  the  plea  was  bad,  fo  that 
he  reafon  on  which  the  court  below  founded  their  judgment 
iras  not  right ;  but  whether  upon  the  whole  record  the  judg- 
ment was  not  warranted  was  a  queftion. 

Reeve  obje(Eled  to  the  declaration,  that  the  plaintiff*  had  (hewed 
10  caufe  of  aftion,  for  that  the  covenant  to  pay  was  only  on 
cceptance,  and  here  was  only  a  tender  (and  that  infulHciently 
llcged)  but  no  acceptance.  The  defendant  covenants  to  acc- 
ept on  or  before  the  fliutting  the  books,  and  then  (that  is) 
ipon  fuch  acceptance  to  pay. 

Fazakerley  contra  infifted,  they  were  mutual  covenants  ;  or 
f  not,  yet  the  plea  of  a  feoffment  in  fLitisfacHon  admits  every 
hing  neccflary  to  entitle  the  plaintiff"  to  be  fatisncd,  Cro. 
Var,  384.  I  f^ent.  114,  126.  Hob.  233,  198.  2  Saund,  180. 
I  Sid.  466.      Shozv.  213. 

Chief  Juftice.  I  think  the  judgment  of  C.  B.  ought  to  be  re- 
erfcd.  The  conftru6lion  the  defendant  puts  upon  this  cove- 
nant is  a  very  ftrange  one,  for  it  is  no  Icfs  th;*n  to  difchaigc 
iimfclf  of  one  covenant  by  the  breach  of  the  other  :  it  is  true, 
"•lys  he,  I  did  not  accept  the  ftock  as  I  ought  to  have  done, 
iud  therefore  1  am  difcharged  from  the  payment  of  the  money. 

K  r  4  i  ai!i 
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This  is  fo  harfb,  that  if  any  fairer  conftruAion  can  be  made 
of  it,  I  am  fure  it  ought.  Now  I  think  the  natural  import  of 
itto.be,  that  tien  fhouli  not  relate  to  the  actual  acceptance, 
but  only  to  the  time  at  which  he  covenants  to  accept.  If  fo, 
then  as  thefjl:  arc  mutual  covenants,  the  breach  is  well  alleged 
in  non-payment  of  the  money,  and  if  the  plaintiff  has  foiled 
on  his  part,  it  will  be  no  excufe  here,  becaufe  the  defendani 
has  his  adion  to  right  himlelf.      Powys  J.  accord*. 

Eyre  Jufticc.  This  not  being  an  a£tion  for  the  whole  money, 
but  only  for  ^e  deficiency,  1  take  it  the  mutual  remedy  is 
gone.  And  iif  fo,  then  a  tender  and  refufal  are  neceflary 
tp  be  averred,  to  entitle  the  plaintiff  to.  fell  out  ^e  ftock, 
I'his  is  not  a  fufHcient  tender,  either  as  to  time  or  place; 
as  to  the  time,  if  nothing  be  fliewn  to  the  contrary,  the 
lafl  part  of  the  day  is  what  the  law  appoints,  and  the 
plaintiff  is  deficient  in  that ;  ^nd  as  to  the  place,  it  (hould 
have  been  averred,  that  the  SQuth-fea-'houfo  is  the  proper 
place,  for  we  cannot  take  notice  of  it.  Lancajbtre  v,  KiUini* 
worthy  {Salk.  622*)  entered  Trin,  12  ff^.  3.  ret^  369-  Sbala 
v,  Setgnoret^  intr,  B^fch,  10  Wn.  3.  roU  115.  ?md  adjudged 
Pafch,  II  IV.  3,    Lutw.  516. 

Forufcuc  Juftice.  If  it  be  neceffary  to  aver  a  tender,  this  is 
certainly  naught ;  but  I  am  not  clear  that  there  is  any  oc- 
cafion  for  it.  I  think  the  payment  is  fo  for  from  being  to 
be  fubfequcnt  to,  or  upon  the  acceptance,  that  it  is  the  very 
firft  aft  to  be  done  according  to  this  contraft,  which  is,  that 
the  plaintiff  ihall  upon  paying  transfer,  and  the  adtur^  refersi 
to  that  time.     Per  cur*  ulterius  conciP^ 

Aorenantto  And  AficL  II  Geo.  it  was  argued  a  fecond  time  by  Ser- 
pny  tfpon  trans-  jeant  Pcfig/lly  for  the  plaintiff,  and  Serjeant  Comyns  for  the 
tcr-rtffgii  defendant ;  and  the  court  kept  them  to  the  point  of  the  mutual 

covenants,  declaring  that  the   tender  and   the  pleading  over 

were  botli  to  be  laid  out  of  the  cafe. 

Serjeant  Pcngclly  infiftedj  that  the  firfl  aS  was  to  be  done 
by  the  defendant,  the  covenant  on  the  plaintiff's  part  being 
only  upon  payment  or  tender  to  transfer^  and  then  comes  th6 
clavfe  for  the  defendant  to  accept  and  pay,  and  the  provifo  to 
fell  out  is  on  any  default  of  the  defendant, 

Serjeant  Corm-ns  contra  infiftcd,  that  in  the  nature  of  the 
thing  there  muft  be  fomething  done  on  the  part  of  the  plain- 
tiff^, at  leal^  he  ought  to  be  there,  and  ready  to  transfer ;  and 
wherever  the  defendant's  aft  depends  upon  an  aft  to  be  done 
by  the  plaintiff,  it  is  nof  enough  to  fay  they  arc  mutual 
covenants. 

AdJBUTT 
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Adjoumatur,  And  in  a  few  days  the  Chief  Juftice  delivered 
the  refolution  of  the  court.  The  obje^on  is,  that  the  plain-, 
tiff  fhould  have  done  the  firft  a£i  by  transferring,  or  tendering 
at  leaft,  elfe  how  could  the  defendant  adtunc  acciptre  etfohere 
preinde.  This  depends  upon  the  wording  of  the  indenture  and 
the  intent  of  the  parties.  It  could  never  be  the  intention  to 
make  the  payment  depend  upon  the  defendant's  own  accept- 
ance. Adtunc  is  the  time  mentioned  for  the  transfer,  not  the 
2£k  of  transferring,  and  it  woyld  be  unreafonable  to  oblige  the 
plaintiff  to  part  with  the  ftock  firft,  iince  every  body  knows 
that  was  not  the  nature  of  thefe  agreements.  The  money  is 
Qot  to  be  paid  as  the  confideration  of  a  transfer,  but  of  the  co- 
venant to  transfer  ^  and  the  true  confideration  in  this  cafe  is 
the  remedy,  which  the  defendant  has  upon  the  covenant  to 
transfer.  We  are  all  of  opinion  that  thcfe  are  mytual  cove- 
nants, and  therefore  though  there  is  no  tender  fu^ciently 
alleged,  yet  the  declaration  is  well  enough.  And  th^  judgr  >^.  B,  This 
ment  below  being  for  the  defendant,  when  it  fhould  have  been  i^S*ww«tft'r 
for  the  plaintiff,  it  is  erroneous,  and  ought  to  be  reverfed.  We  wards  rererfcd' 
accordingly  reverfe  it,  and  give  judgment  for  the  plaintiff,         >«  Parliament, 

0^0  j^j  ^^  jud|- 

Aftcr wards  the  court  was  moved  for  their  direftion  to  the  fctup  agaiL  ' 
Mafler  in  taxing  the  cofls,  the  plaintiff  infifling  on  full  cofls 
to  this  time,  the  flatute  of  Gloucefter^  %  Inji.  288.  extending 
\o  all  cofls  confequcnt  upon  the  fuit, 

$edper  curiam :  At  common  law  there  were  no  cofls  upon  No  coftson  re. 
any  writ   of  error,    and  3  H.  7.  c.  10.    and  8  W.  i.  c.  \\,  ^^  J"**«- 
extends  only  to  the  cafe  of  affirmance  of  a  judgment,  and  that  g  w.  3*  ^,  ii, 
very  reafonably  ;  for  why  fhould  any  man  in  the  cafe  of  a  re- 
verfal  pay  cofls  for  the  error  of  the  court  below  ?    We   are  in 
this  cafe  to  give  fuch  judgment  as  the  court  below  fhould  have 
given,  that  is  judgment  for  the  plaintiff,  wi^h  his  cofls  to  thaf 
time.     They  could  have  no  confideration  of  the  cofls  upon  the 
writ  of  error,  and  therefore  let  the  mafler  tax  the  plaintiff  fuch 
cofls  as  he  would  have  been  intitled  to  in  the  court  below ; 
but  as  to  cofts  upon  the  writ  of  ^rror   in  this   court,  he  cai^ 
)iave  none. 


Aflon  'oerjui  Blagrave, 

THE  plaintiff  declared,  that  he  was  a  juflice  of  peace,  and  Words  of  a  mv 
that  upon  a  colloquium  of  him  and  the  execution  of  his  g^5>«e>  ^h"« 

iT?  \       \   f      \  '  •  X     ,.  ^T  r     \  'ii   •  I       aCTionable. 

pifice,  the  defendant  laid,  M  You  are  a  rafc^il,  a  villain,  and  a  s.  c.  Lord 

liar."  Raym.  1369, 

Fortcfc.  Rcp« 
206.  S.  C. 
Aftfr   4  Bac.  Abr, 
489. 
^  %  Modt  %io^ 
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After  vcrdift  for  the  plaintiff  it  was  moved  in  arreft  of 
judgment,  that  thefe  words  are  not  adbionable. 

Chejhyre  Serjeant  pro  quer*.  There  is  a  great  difFerencc  be- 
tween magiftrates  and  common  tradcfmen  :  words  of  the  latter 
muft  afFcdt  them  in  their  particular  way  of  dealing,  but  any 
thing  that  tends  to  impeach  the  credit  of  the  former  is  aftion- 
able.  A  juftice  of  peace  is  fworn  to  do  his  duty.  What  can 
be  worfe  than  to  call  a  man  a  villain  ?  An  a<Slion  lay  for 
claiming  a  man  as  a  villain,  Keilw.  34.  And  the  pillory  we  call 
a  villainous  judgment.  The  word  iiar  does  not  fignify  a  fin- 
gle  error  from  the  truth,  but  denotes  a  habit  of  lying.  It  is 
adiionable  to  fay  of  a  tradefman,  *'  He  keeps  falfe  books." 

Reeve,     It  muft  be  taken  now  that  the  words  were  fpoken 
in  relation  to  his  office,  which  will  much  aggravate  the  mat- 
ter.    I  agree,  thefe  words  fpoken  of  a  common  perfon  would 
not  be  a6lionable  ;  but   the  diftin6Hon   between   magiftrates 
and  others  has  been  often  allowed.     Mo,  243.     Cro,  Car,  199. 
I  FerJ,  50.       I  iS/W.  432.       I  Lev.  280.      2  Cro.  223.      ^*. 
Car.  14.     Words  that  arc  aftionable  will  not   be    indiihible, 
unlefs  they  tend  to  a  breach  of  the  peace  ;  but  though  not  in- 
diflable,  yet  they  may  be  aftionable.     Mich.    4  yfnn.    B.  R, 
Retina  V.  Soley  (mentioned  in  the  cafe  of  Regina  v.  IVrightfiiiy 
Salk.  698.)  "  Mr.  Soley  is  not  fit  to  be  a  juftice,  for  if  a  caufc 
*^  comes  before  him  he'll  give  it  right  or  wrong  for  Mr.  G." 
were  held  not  indiftablc,  but  yet  no  body  will   fay  that  they 
are  not  aftionable. 

Glrdkr  contra.  In  Show.  Pari,  Cafes^  12.  amongft  others  the 
word  liar  is  mentioned  as  not  aftionable  ;  and  the  principal 
cafe  there  v;as  words  of  a  juftice.  You  are  dijaffcHcd  to  thep' 
I'irnmenty  and  held  no  adtion  lay.  As  to  villain  and  rajcal^ 
they  likewife  are  not  adtionable.  2  Cro.  58.  Teiv.  64.  4  &• 
15.  /7.  2  Ed,  4.  4.  b.  Mar.  82.  Goldf.  115.  ^  Co.  16.  <^» 
Mo.  418.  I  Roll.  Ahr.  57.  tl,  30.  I  Vent.  258.  Salk,  696. 
HrA),  iiy.  Cro.*Jac.  c^o,  riardr,  <fli,  7.  Cro,  196.  i  Lft'- 
277,.  148. 

Reeve.  In  many  of  thofe  cafes  there  was  no  colloquium  of 
the  ofnce,  and  the  words  were  capable  of  a  good  as  well  as  a 
bad  fcnfe,  which  thefe  are  not. 

Curia  adiijare  vuh.  And  this  term  the  Chief  Juftice  deli- 
vered the  opinion  of  the  court,  That  though  rafcal  and  v/'/W* 
were  uncertain,  yet  being  joined  with  //^r,  and  fpoken  of  a 
juftice  of  peace,  they  did  import  a  charge  of  adling  corruptly 
and  partially,  and  therefore  tliere  ought  to  be  judgment  for  the 
plaintiff, 

Hilary 
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.  >  Jufiices. 


Sir  John  Pratt,  Knt.  Isord  Chiefjttjltce. 

Sir  Littleton  Powys,  Knt. 

Sir  John  Fortefcue  Aland,  Knt.  ^Jif/i^ 

Sir  Robert  Raymond,  Knt.        j 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Sir  Clement  Wearg,  Knt.  Solicitor  General. 


Memorandum  :    Mr.  Juftice  Raymond  was  abfent  all  this  Term, 
being  one  of  the  Commiflioners  of  the  Great  Seal. 


S 


Whitcchurch  ver/us  Whitcchurch, 

In  Cane*  coram  Gilbert  et  Ra}7nond, 

IR  y^ff^n  Gilbert^  one  of  the  Commiflioners  of  the  Great  where  the 
Seal,  delivered  the  refolution  of  the  court.  er  of  the  fee  with 

a  term  to  attend 

The  lands  in  quftion  were  mortgaged  to  Edward  irhitechurcb  makes  an  incoml 
or  a  term  of  five  hundred  years,  and  upon  advancement  of  a  pi«at  devife  to 
urther  fum  of  money,  another  term   of  two  thoufand  years,  ^^Jl^^^^^il^J^^n 

i_  ••  [•    \.     d  n  1  n   ^       '     ntance,  it  IhaU 

rem  the  expiration  or  the  nrit  term,  was  made  to  trultces,  in  not  be  fet  up  m 
Tuft  for  the  faid  Edward  IfHAtechurch ;  after  this  Edward  JtHjite^  «?"»nj. "  a  dc- 
hurch  bought  in  the  inheritance  of  the  mortgagor.  s.  c\  I  fVwu! 

236.    Gilb.  Eq« 
Rep.  16S. 

Edward 


4( 
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Eth{}ard  TFhitcchurch  being  fo  poffcflcd  of  both  the  faid  termsi 
and  of  the  inheritance  of  the  faid  lands,  he  wrote  his  will  with 
his  own  hand,  and  dcvifcd  thefe  lands  to  fp^tliiam  JVhitecburch 
his  younger  brother  for  life,  remainder  to  Edward  TVbitecbur^ 
his  nephew  in  tail,  with  divers  remainders  over.  But  this  will 
was  never  figned  or  executed  in  the  prefcnce  of  three  witnefTes, 
as  is  requifite  by  the  ftatute  29  Car,  2.  c,  3. 

It  is  plain  by  this  will  the  teftator  intended  to  pafs  an  eftatc- 
tail  to  Edward  TVhitechurch^  which  he  had  power  to  do  by  the 
ftatute  32  Hen,  8.  c,i,  ]>ut  by  the  29  Car,  2.  c,  3.  "  That  all 
devifes  of  any  lands  and  tenements  devifeable,  ^<:.  fhall  be  in 
writing,  and  figned  by  the  party  fo  devifing  the  fame,  or  by 
fome  other  perfon  in  his  prefence,  and  by  his  exprefs  direc- 
tion, and  (hall  be  attefted  and  fubfcribed  in  the  prefence  of 
the  faid  devifor,  by  three  or  four  credible  witnefles ;  or  clfc 
they  fhall  be  utterly  void  and  of  none  efFeft."  So  that  where 
this  folemnity  is  wanting,  the  ftatute  makes  fuch  devife  of  lands 
utterly  void.  But  in  this  cafe  the  devifor  had  a  term  of  years  in 
him.  Now  though  a  term  for  years  be  within  the  words  of  the 
ftatute,  yet  the  ftatute  doth  not  extend  to  it,  for  the  term  would 
have  gone  to  the  executors,  had  it  been  undevifed,  and  it  neVer 
was  the  intent  of  the  ftatute  to  take  any  thing  out  of  the  hands 
of  the  executors :  but  where  the  will  comes  to  derogate  from 
the  intercft  of  the  heir,  for  whofe  fecurity,  among  other  things, 
the  ftatute  was  made,  there  the  will  ought  to  have  the  folem- 
nity of  the  ftatute. 

It  will  be  faid,  that  if  this  will  cannot  pafs  the  inheritance, 
yet  the  teftator  intended  fomething  ftiould  pafs  by  this  devife; 
therefore  the  term  ftiall  pafs,  for  which  the  folemnity  of  the 
ftatute  is  not  requifite. 

But  when  the  teftator  had  the  inheritance  in  him,  and  defign- 
cd  to  pafs  it  as  fuch  by  this  devife  ;  -nothing  clfe  ftiall  pafs  but 
what  he  intended.  Bcfides^  the  will  was  not  compleat,  but 
under  deliberation;  and  whilft  it  was  fuch,  you  cannot  con- 
ftrue  that  will  fo  as  to  pafs  any  other  intercft  in  the  mean  time, 
till  fuch  time  as  he  had  pcrfefted  it ;  and  therefore  this  being  t 
will  injieri^  a  court  of  equity  will  not  carry  it  further  than  the 
teftator  himfelf  has  done. 

And  in  this  cafe  there  is  to  be  no  argument  made  from  the 
dominion  and  intent  of  the  teftator,  for  the  intent  of  the  fta- 
tute was  to  reftrain  the  exercife  of  his  dominion  :  and  this  fta- 
tute has  always  had  a  large  conftru«£^ion,  in  order  to  remedy 
thofe  mifchief^,  which  it  was  defigned  to  prevent,  and  therefore 

it 
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:  extends  to  all  eftates  of  freehold.  For  ever  fince  the  32  H.  8« 
y  which  lands  are  made  devlfable,  great  inconveniencies  were 
)und  in  the  devifing  of  eftates,  for  want  of  a  folemnity.  And 
I  the  making  of  this  ftatute,  which  was  contrived  by  the  Lord 
xhief  Juftice  Hdle^  and  the  moft  learned  men  of  that  time, 
ley  went  upon  the  foot  of  the  old  Roman  law,  by  which  at 
rft  feven  witneffes  were  neccffary  to  a  devife  of  lands,  but  af- 
irwards  they  were  reduced  to  three,  the  number  which  this 
ratute  requires  :  and  fince  this  ftatute  was  made  with  fo  much 
are  and  caution,  to  prevent  thofe  inconveniencies,  which 
attended  the  common  way  of  devifing  eftates  before,  it  ought 
o  be  ftri6tly  purfued,  and  no  relief  be  given  in  a  court  of  equity 
vhere  any  part  of  this  folemnity  is  wanting.  Therefore  in 
his  cafe  nothing  fliall  pafs  by  the  devife,  but  the  inheritance 
hall  go  to  the  heir,  and  the  terms  muft  attend  it.  The  decree 
\{  the  Mafter  of  the  Rolls  was  confirmed. 

Dominus  Rex  verfus  Hulfton. 

TH  E  court  granted  an   information  in  nature  of  a  quo  See  1  Barnard 
warranto  againft  the  defendant  for  exercifing  the  office  of  ^'f*  **'* 
Icward  of  a  court  leet :  but  faid  they  would  not  grant  it  in  the  s^Jlwarranta 
rafe  of  a  *  court  baron  i  that  being  only  a  private  right,  and  lies  againft 
10  court  of  record.  ^'^"^  f  • 

court  leet. 
*Cro.Jac.  259. 

Strong  verfus  Howe.  P*-  *^-  ^*"'''^- 


MR.  ^rong  who  had  a  mortgage  on  the  eftate  of  Mr.  Attomcyon 
Howe^  had  depofited  the  writings  in  the  hands  of  his  !**.i^^-^rit;! 


or4er- 
to 

:ounfel,  who  upon  a  propofal  to  pay  the  money  delivered  the  8  Mod.  339. 
writings  to  Mr.  Hoive's  brother,  who  was  an  attorney,  and 
took  a  receipt  from  him  to  re-deliver  them  upon  demand.  Mr. 
Howe  the  attorney  intrufted  them  with  the  mortgagor,  who 
immediately  took  up  200  /.  and  left  the  writings  as  a  pledge, 
Mrithout  the  privity  of  his  brother.  And  now,  upon  motion 
againft  the  attorney,  the  court  made  a  rule  on  him  to  re-deliver 
the  writings  at  his  peril,  otherwife  an  attachment :  for  they 
Paid,  they  would  oblige  all  attornies  to  perform  their  truft,  and 
how  hard  focver  this  might  be  as  between  him  and  his  brother, 
yet  between  him  and  Mr.  Strong  it  ftood  only  upon  the  note, 
by  which  he  had  engaged  to  return  the  writings  in  all  events. 

Amyon  verges  Shore. 

IN  aflault  it  was  once  well  laid,  but  then  went  on  with  a  Cumqus  rtutm 
cumque  etiam,  and  laid  another  afiault :  there  were   intire  f^J^^r   r" 
damages:  and  it  was  moved  in  arrcft  of  judgment,  that  the  laft  37©. 

afiaulc  :;"^'-^'v   » 
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aflault  was  not  made  pofitively  charged,  but  only  by  way  <jf 
recital.  Lee  contra  would  have  had  the  court  conftrued 
cumque  as  moreover:  but  they  faid  it  had  been  always  taken 
only  as  a  recital  in  thefe  declarations ;  fo  the  judgment  was  ar- 
retted. 


Dominus  Rex  verfus  Inhabitantes  paroch'  fanSi  Gregorii  in 

villa  de  Sudbury  in  com'  Suffolk. 

NoS!anter.         TT  T  P  O  N  fearch  of  precedents,  and  oppofition  by  the  clcrb 

\^    of  the  plea  flde,  it  was  held,  diat  proceedings  upon  a 
no^antcr  muft  be  of  the  crown  fide. 


Martin  verfus  Pritchard, 

Payment  before  TTl  RROR  of  a  judgment  in  C.  A  in  debt  upon  bond:  on 
be^cpUcd  tT.^^  Xl^  ^^  ^^^  ^^^  condition  appeared  to.be  for  the  payment  of 
8  Mod.  34.5.  100/.  and  intereft  on  5  December  9  Geo.  and  the  defendant 
pleads,  that  before  purchafing  the  original,  fcilicet  i  Decemker 
9  Geo,  he  paid  the  principal  and  intereft.  The  plaintiff  replies 
non  Jolvit  modo  et  forma^  and  on  demurrer  judgment  is  given  for 
the  plaintiff. 

Strange  pro   quer*   in  errore  obje£ted,    that  the  iffue   upon 

payment  before  die  day  was  immaterial  j  and  cited  the  cafe  of 

10  Mod.  147.     Merril  v.  Jocelyn  in  B,  R,  Trin,  1 3  Jnn,  where  on  the  like  iffu6 

a  verdiA   was  found  for  the  plaintiff,  and  the  judgment  re* 

verfed. 

But  the  court  took  a  difference  between  the  two  cafes.  Th^ 
prefcnt  cafe  being  pleaded  as  a  payment  with  intereft,  it  muft 
be  taken  as  a  plea  upon  the  a6l  for  amendment  of  the  law,  and 
then  the  day  is  not  material,  the  only  point  upon  that  ftatute 
being  whether  it  wds  paid  before  bringing  the  adtion. 

To  this  it  was  anfwered  by  Mr.  Strange^  that  the  z€t  for 
amendment  of  the  law  was  not  applicable  to  this  cafe,  the  ad 
only  giving  a  plea  of  payment  after  the  day,  when  the  defendant 
had  broke  the  condition.  And  as  to  the  intereft,  he  faid  it 
ought  to  be  fo  pleaded  even  in  the  cafe  of  payment  before  the 
day,  becaufe  the  bond  carries  intereft  from  the  date. 

But  notwithftanding  this  (Potvys  and  Fortcfcue  Jufticcs  being 
only  in  court)  the  judgment  was  affirmed,    ^aere? 

Eafkr 
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Eafter   Term 


II  Georgii  Regis.     In  B*  R.    1725. 

Sir  Robert  Raymond,  Knt.  LordCAiefJu/iice. 

Sir  Littleton  Powys,  Knt.         1 

Sir  John  Fortefcue  Aland,  Knf.  >yufiices. 

James  Reynolds,  E/q;  j 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Sir  Clement  Wearg,  Knt.  Solicitor  General. 


Dominus  Rex  verfus  Weflon  et  al'. 

"NDICTMENT  againft  fix  jointly  and  feverally  for  ex-  Cannot  indid 
ercifing  a  trade  :  quaflied,  becaufe  there  ought  to  be  diftinft  ""^^l^^^^: 
^  indiftraents.     2  Roll.  Ahr,  81.  pL  6.  tina  offences 

2Sefr.  Caf.  22  f. 
Barnard.  K..  B. 
56.  not  S.  P. 
o        1  /•     T  1  M^  Bur.  Rep. 

btead  verfus  Late  ward.  c)go. 

JP  O  N  confideratlon   the  court  held,  that  there  muft  be  Praaice. 
the  fame  notice  given  of  executing  zjcire fieri  inquiry,  g'lS^^r"^^^^*' 
in  the  cafe  of  a  common  writ  of  inquiry  ;   and  faid  it  had  ^^r*,  2*35. 
rcn  fo  ruled  formerly,  Mkh.  12  Ann.  Crauiiey  v.  Howard. 


Clarke 
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Qarke  verfus  Othcry. 

Nomorecoftt  TN  trcfpafe  aflkult  and  battery  on  the  plaintiff  the  declari* 
than  damages,  ij^  tioH  wcnt  On,  necnon  infult^  ficit  upon  the  horfe  of  the  pUn- 
a Com.  Dig.  ^g^  Verdift />r^  quer^  and  20 i.  damages;  and  it  was  moved 
to  have  full  cofts  on  account  of  the  fpecial  matter  about  die 
horfe;  but  rcfufed  upon  confideration^  and  the  plaintiff  had  no 
more  coils  than  damages. 


Dominus  Rex  verfus  Epifcopum  Ceftriens'. 

A  deed  is  good     X  TPON   a  writ  of  error  out  of  the  county  palatine  of  Zm- 
though  cxecut-     ■    I    cafter^  it  appeared  upon  a  bill  of  exceptions,  that  a  pa- 

ed before ftamp-    V^        •<      ',  .     *^*^.,  ^  j    i     /i  j        V  Fc 

^^  tent  produced  m  evidence  was  not  duly  (camped  at  the  umt  of 

%  Mod.  364*  fealing,  or  at  the  time  that  it  was  nrft  produced ;  and  the 
S.  c  s.  P.  whole  court  were  of  opinion,  it  was  proper  evidence,  being 
ftamped  at  the  time  it  was  produced  on  the  trial ;  for  they  (aid 
the  aA  never  intended  to  avoid  deeds  that  were  not  ftamped, 
but  only  to  add  a  penalty  to  enforce  the  duty,  and  here  the 
penalty  had  been  paid.     Judgment  afErmcd. 


Phillybrown  verfus  Ryland. 

iniaionfarbc  '  ■  iHE  plaintiff  brought  a  fpecial  adion  upon  the  cafe  for 

ing  excluded  f^.     excluding  him  from  the  veilry  room,  and  upon  demurrer 

from  the  veftry  ^g  court  made  no  difficulty,  but  that  fuch  an  aftion  was  main- 

thc"parifli  had  tainablc  :  however  in  this  cafe  they  gave  judgment  for  the  dc- 

a  right  CO  meet  fcndant,  it  not  being  averred  that  the  parifh  had  any  property 

'^iT'Ra  m  ^^  ^^*^  room,  or  right  to  meet  there,  fo  that  for  ought  appears 

13S8.       *  it  might  be  defendant's  own  houfc,   and  then  he  might  let  in 

S  Mod.  52,     *  whom  he  pleafcd,  and  refufe  the  reft  :  and  this  was  a  fault  ia 

35'*  fubttance,  and  needed  not  to  be  (hewn  for  caufe  of  demurrer. 


Dominus  verfus  Wilkins 

Prifticc.  T}  ^  ^  curiam^  Attachments  for  a  refcuc  muft  be  made  re* 

"^     turnable  at  a  general  return,  though  the  original  proccft 
was  at  a  day  ceitain. 


Foot 
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Foot  verfus  Prowfc  Major*  de  Truro. 

TH  E  mayor  was  to  be  chofen  out  of  the  aldermen,  who  Annual  officer 
are  annuatim  eligeftd' :    the  fad  on  a  trial  at  bar  was,  ^"^"f  °**^*  ^'f 
tbat  the  aldermen  prefent  at  his  election  had  been  in  feveral  fcn. 
yczTSy    and    had  none    of   them    been    re-eleftcd    within    a  ^•A  h?' 
year.     On  a  bill  of  exceptions,  the  court  was  of  opinion,  that 
the  election  of  the   mayor  was  void  for  want  of  an  annual 
ele£lion  of  the  aldermen.     But  upon  error  in  the  Excheqacr 
Chamber,  and  two  folemn  arguments,  the  judgment  was  rc- 
rerfed  :  and  it  was  held,  that  the  words  annuatim  eUgemT  were 
only  directory,  •  and  that  an  annual  eledion  of  them  was  not 
tieceflary  to   make   an  cleftion   in  their  prefence  good :    and 
King  C.  J.  d^  C.  B.  who  delivered  the  opinion  of  the  court, 
compared  it  to  the  cafe    of  a  conftable  and  other  annual  of- 
Gcers,  who  arc  good  officers   after  the  year  is  out,  until  a;io- 
thcr  is  elefted  and  fworn^     The  reverfal  affirmed  in  Parliament. 


Kent  verfus  Kerry. 

ERROR  of  a  judgment  in  C.  B,  in  dower,  de  tertia  parte  D-wcr  lies  not 
of  three  houfes  and  a  tenement.     Judgment  for  the  de-  °^  a  t«?ncment. 
nandant,  but  reverfed;  becaufe  it  docs  not  lie  of  a  tenement.  8*m^"*1!],* 
iCro.  125,  621. 

Dominus  Rex  verfus  Hearle, 


Kcrcifed  the  office  of  mayor,  whereon  two  ifTues  were  joined,  information  a. 
nc  whether  he  was  duly  elciSted,    and  the  other  whether  he  f^f^r^^^*"^ •**''' 
^as   duly  fworn  :  the   firft  i/Tue   was  found  for  the  defendant,  2R.  Ra>m.  ' 
nd  the  fecond  for   the   King,  whereupon  judgment  of  o://icr  >4^7- 
ras  given  againft  him  ;  and  becaufe  he  was  never  fince  elect-  ^'^'  ^^S* 
J  mayor,  he  cannot  now  fwear  him  in  according  to  the  com-r 
land  of  the  writ. 

Huffey  pro  quer\  The  queflion  is,  whether  after  this  judg- 
ent  oi  oujier  he  be   inlitled  to  a  mandamus^  to  fwcar  him  in, 

confequence  of  his  precedent  elcdtion.  And  I  Ihall  infift, 
at  though  he  was  julily  punifliablc  for  afting  before  he  was 
orn ;  yet  his  election  was  not  fo  totally  done  away,  but  that 
ftill  fubfifted.  The  nature  of  this  corporation  appears  upon 
Vol.  I.  S  s  the 
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the  writ  and  return  to  be,  that  no  particular  time  is  appointBil 
for  the  fwearing,  and  that  he  is  to  hold  over;  fo  it  is  no 
objedion  that  the  year  is  out.  It  muft  be  agreed  he  had  once 
a  right  to  be  fworn,  this  writ  gives  him  no  right ;  he  is  ffiB 
liable  to  be  profecuted,  if  the  firft  election  be  gone.  It  ii 
therefore  proper  to  be  determined  upon  a  new  information  afar 
he  is  fworn,  rather  than  to  refufe  to  put  him  in  a  capacity  to  at 
fert  his  right.  The  return  admits  the  truth  of  our  fuggefUon  ia 
the  writ,  that  Pitider  was  duly  eleded,  and  has  not  been  fwom: 
will  it  not  be  hard  to  fay,  that  becaufe  he  once  aAed  befat 
he  was  fworn,  therefore  for  the  future  he  ihall  never  tSl  at 
all  ?  He  confeflfes  he  did  wrong  to  act  before  fweaiing,  uA 
fubmits  to  be  punifhed  as  an  ufurper  for  fo  doing ;  but  W9 
fays  he  I  am  convinced  of  my  error,  and  am  defirous  of  con* 
forming  my  felf  to  the  rules  of  law  for  the  future.  He  bad  a 
right  to  the  office  before  he  was  fworn,  though  he  had  Mta 
right  to  ad  \  he  does  not  forfeit  the  office  by  a6iing,  but  fiib» 
je&s  himfelf  to  punifhment. 

Befidcs  it  is  confiderable,  whether  his  aSing  can  forfeit 
the  intereft  which  the  corporation  have  in  this  eiedion ;  for 
it  appears  upon  the  return,  that  if  this  ele^on  be  gone,  die 
corporation  (as  the  law  now  (lands)  is  gone  alfo;  this  being 
an  elcdlion  upon  a  death,  fo  as  there  is  no  predeceffor  to 
hold  over.  Old  N.  B.  170.  i  Sid.  54,  86.  2  Inft.  iSs* 
9  Co,  28.     Rajl,  540. 

The  judgment  upon  an  information  is  not  final  as  to  Ae 
right,  though  in  a  writ  of  quo  warranto  it  is.  i  SiL  54% 
I  Inji,   293.     The  judgment  here   is  not  that  the  fraodufe 

fhall  be  fcized  into  the  King's  hands. 

This  man  muft  be  confidcred  ^s  one  that  got  into  pofif- 
fion  before  his  time.  If  a  copyholder  enters  before  admittancei 
the  lord  may  turn  him  out ;  but  does  any  body  think  he  is 
jiot  intitlcd  to  be  re-admitted  ?  A  feoflee.  enters  before  liverji 
but  is  not  he  capable  of  liyery  afterwards  i  tit.  §  no.  l  Iijjl^ 
565  57- 

Q>apple  Serjeant  contra.  We  confefs  the  eledion,  and  at«H 
it :  we  fay  you  were  once  intitled  to  the  office,  but  you  wm 
guilty  of  an  ufurpation,  and  were  excluded  upon  that  account: 
the  words  of  the  j  udgment  are,  that  in  the  faid  office  nulb  tm- 
do  fe  intromittat^  Jed  penitus  abjudicetur  et  ixcludatur.  Can  any 
words  be  ftronger  to  deftroy  the  firft  ele£Hon  than  thefe  ?  Even 
in  a  writ  of  ^:y^  warranto  tliey  are  not.  Rafl.  540.  O.  Efds  , 
5^7»  '537>  540>  559'.  As  he  does  not  pretend  to  any  newrig^ 
we  lay  he  ca^n  hav^  no  mandaifiui  to  be  fwom  ii\tQ  this  office, 

Qffk 
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^Curia  aJulfan  vulL  Aod  this  tonny  Mr.  Juftice  RcpioJii 
cu^  come  into  cjomt  fiocc  the  argument  of  this  qaufe,  the 
oiMofel  were  direded  to  xepcjit  what  they  had  before  ofTj^red ; 
nd  then  the  court  delivered  their  opinions. 


C.  J-  The  party  certainly  comes  in  time  for  this  mamlamus^ 
lough  the  year  i%  out,  it  apjJiearing  that  he  is  intitled  to  hold 
ifcr,  and  that  no  other  perfon  hath  been  fince  elefledinto  this 
P|ce.  I  think  the  judgment  on  the  infopmation  was  right, 
»r  Ke  then  appeared  to  us  as  an  ufurper,  and  we  punifhcd  him 
I  ftich  J  and  I  believe  no  precedent  can  be  {hewn  where  in 
leie  informations  the  judgment  was  ever  entered  in  any  other 
lanner.  If  the  judgment  is  right,  we  muft  give  the  words 
f  it  their  full  latitude  :  they  import  an  abfolute  exclufion  from 
le  office,  and  are  we  to  intend  a  quoufqui  in  any  cafe  ?  or  arc 
ot  the  words  of  this  judgment  as  ftrong  as  the  cafe  of  a  cor- 
orate  amotion  ?  It  feems  to  me  that  the  eleftion  is  done  away, 
nd  that  unlefs  there  had  been  a  new  clcftion  fince  the  judg- 
icnt,  the  party  is  not  intitled  to  this  mandamm.  Poivys  J. 
ccord'» 


Fortcfcue^,  A  quo  warranto  is  the  King's  writ  of  right,  and 
8  againfl  the  crown  want  of  fwearing  is  as  much  as  want  of 
n  election  :  the  jury  therefore  have  found  in  effect,  that  he 
ad  no  title  to  this  office,  and  then  of  courfe  he  is  to*  be  ex- 
luded  from  it  by  our  judgment.  I  never  heard  of  any  other 
jdgnient,  nor  can  any  thing  "be  more  re'afon'able,  than  to  ex- 
lude  him  who  appears  to  have  no  title.  Where  the  franchife 
laimed  is  fuch  as  may  fubfift  in  the  crown,  the  judgment  is 
>  feize  it  into  the  King's  hands,  but  where  (as  in  this  cafe) 
:  cannot  be  exercifed  by  the  crown,  the  judgment  is  only  to 
Kclude  the  party.  This  judgment  is  as  ftrong  as  a  forfeiture 
r  amotion.  We  have  exprefsly  adjudged,  that  he  (hall  never 
kke  upon  him  this  office,  and  therefore  it  would  be  abfurd 
>r  us  to  command  him  to  be  fworn  in  confequence  of  a  right 
rior  to  our  judgment.  If  a  man  who  has  one  right,  claims 
lat  in  a  manner  different  from  his  grant,  he  lofes  even  the 
ght  granted;  as  in  2  H.  j.  11.  where  one  had  a  grant  of  a 
ir  for  one  day,  and  he  claimed  it  as  a  grant  for  two ;  the 
idgmcnt  is  that  he  fhall  lofe  his  fair,  and  that  grant  could 
sver  be  fet  up  again. 


R^f^lds  J.  I  fhould  have  had  fomc  difficulty  in  giving  this 
.dgthent,  had  I  been  in  court  when  it  was  pronounced,  for  I 
low  of  no  certain  form  of  words  in  judgments,  but  every 
dgment  may  and  ought  to  vary  according  to  the  circum- 

S  s  2  ftanccs 
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ftances  of  the  cafe  :  and  it  is  no  new  thing  tO'  meet  with  indg* 
ments  that  are  only  quoujqui^  as  I  think  this  might  have  ben. 
But  whatever  m/  opinion  might  be  in  that  cafe,  yet  in  the 
prefent  cafe  I  muft  concur  with  my  brothers,  becaufe  I  am 
bound  to  take  and  confider  this  as  a  judgment ;  and  wheAerhe 
fhould  have  been  barred  or  not  is  not  material,  (ince  in  fad  he 
is  barred,  and  will  be  fo,  till  that  judgment  is  reverfed  by  writ 
of  error.     Per  curiam^  The  return  muft  be  allowed. 

On  error  in  Parliament  adjudged  that  error  does  not  lie,  iflj 
the  writ  quafhed. 


Triflitf 


[    6^9    3 


<■: 


Trinity  Term^ 

1 1  Georgii  Regis.     In  B.  R. 

Sir  Robert  Raymond^  Knt.  Lord  Chief  Juftice. 

Sir  Littleton  Powys,  Knf.        •> 

Sir  John  Fortefcue  Aland,  Knt.  >Jufiices. 

James  Reynolds,  Efqi  J 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Sir  Clement  Wearg,  Knt.  Solicitor  General. 


Morris  verjus  Lee. 

THE  plaintiff  declares,  that  the  defendant  made  a  pro*  NotetDl>eac» 
iniflbry  note  under  his  hand,  whereby  he  promifed  to  countable  for 
be  accountable  to  the  plaintiff  or  order  for  loo/.  value  Jhe°ftla!te. 
received)  and  counts  upon  the  ftatute.  L.Raym.  1396. 

S  Mod.  36i« 

After  verdift  for  the  plaintiff  it  was  moved  in  arreft  of  judg- 
pient,  that  this  was  not  within  the  ftatute,  and  that  the  dif- 
tindion  had  always  held  between  negotiable  and  accountable 
botes :  that  no  note  was  negotiable,  that  was  not  for  the  pay- 
ment of  money  abfolutely,  according  to  the  cafes  of  AppUby 
v.  BiddUj  and  Smith  v.  Bobenu^  whereas  the  defendant  in  this 
cafe  might  difcharge  himfelf  by  payment  of  the  plaintiff's  debts 
or  otherwife. 

Sed  per  curiam^  There  are   no  precife   words  requiftte   to 
make  a  promiffory  note :  it  is  enough  if  it  may  be  brought 

S  s  3  withia 
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within  the  intention  of  the  aft.     This  is  for  value  receivdf 
and  he  makes  himfclf  accountable  to  the  order  ^  a  fourth  or 
fifth  indorfce  can  fettle  no  account  with  him,  therrfbre  fe* 
muft  take  the  word  accountable  as  much  as  if  it  had  httnfd}^ 
and  the  plaintiff  muft  have  judgment.     Quaere  iamen. 


Dominus  Rex  vpfns  Inhabltantefl  Sc«  Leoftard  Shoreditch. 

Pa-.m  rtet.  /^N  a  fpecial  order  for  a  fcavenger*s  rate,  it  was  ftated,  that 
^24^^^'  ^^^'      V^y  >n  the  parifli  there  were  three xliviitons,  «iid  this  rate  was 

made  for  one  only,  but  that  in  this  divifioh  there  were  no 
churchwardens  or  ovcrfeers  redding,  though  the  parifh  at  large 
had  {uch  officers.  At  the  feffions  this  rate,  was  quaihed,  on 
account  that  there  ecrghl  to  htfte  bto^  t  ^^hl  Vatv.  fhr^ 
whole  parifh  :  and  now  upon-  bringing  all  orders  before  the 
court  it  was  offered  in  fup^rt  Of  llit  fifft  drdtt-,  that  the  l*tf 
l\^Yz^^'  3  JV.^M.JL  t.  c.  gv  had  the  vrori^JW  as  \iwttas>»if; 

and  therefore  a  rate  for  the  divifion  was  good.  Sed'pif  curumf 
Whatever  it  mighty  have  been  in  cafe  the  dnnrdxwanlcfB  and 
overfeers  had  redded  in  this  diviiion,  yet  this  being  made  ^  a 
place  thatlias  no  fuch  ofRcefs,  can  never  Ere*  nnuirtlaihid.  The 
feflibns  therefore  did  right  to  ^uafk  the  raite^  and  tbe  order  of 
feilions  muft  be  confirmed. 

•  -  .  • 

Vaughan  verfus  Evans. 

fruk^n'^a/M  A  ^^LL  °f  foreclofure  was  brought. at  the  grand  feffions 
where  the  pro"  xJL  of  Montgomeryjhtre^^  and  Ait  fiti;poena  vms  ferved  in  £»|- 
ccfs  was  fer\'cd  land  upon  the  defendant,  he  and  the  plaintiff  having  both 
d-roilf  *^'*"^'  eftatcs  within  the  jurifdiaion,  the  mortp^  prcixriflcs  lyfa^ 
L.Ray'in.  1408.  there  alfo.  Etp€r  cniHam^  A  prokibititm  ought  for-gc^.  ITicy 
a  Mod.  374.      can  ferve  no  procefs  out  of  the  Hiriffliaikm  :  iMid  though  the 

court  of  Chancery  here  do  (end  fubpoenm  to  Ihlaml  and  Se9(^ 
land,  yet  the  right  of  doing  fo  was  never  eftabliihed* 

Fortrfcue  J.  faid  pofitively  they  xrotdd  ndt'tio  it,  and  cftel 
Hutt.  59.     Cumber.  468.     A  prohibhlon  was  granted. 


Dominus  Rex  'derfus  Venablea^ 

L.:iiym.  1405.  'T^HERE  was  an  order  for  fuppreffing  an  alehoufr;  airf 
Forterc.  Rep.  X  after  that  a  fecond  order,  reciting  that  he  had  fince  con- 
SHi;  CiiC  267  tinued  to  (ell  ale,  and  th^rtfore  commifting  hhn  for  Arce 
pi.  21C.        '    days,  ahd  ltil^  h6*  fiilds  fUTedfe*  HCt  to  fdl  without  licence. 

8  Mod.  377. 

Cjf.  of  Set.  and  T^ 

Rem.  122.  pi. 
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It  tras  moved  to  quafh  the  laft  order  for  want  of  (hewing  a  ?^f /"'"'*  J*^ 
fiimmons  or  appearance  of  the  defendant;  and  Salk,  18 1,  and  say*  ficp, '^o^ 
tke  cafe  of  Th€  ^een  v.  Greeny  1 2  Ann.  were  cited.     Sed  per  ante* 
cmrimHy  We  will  not  prefume  theyatSed  unlawfully :  a  fummons 
it  certainly  neceflary,  and  the  juftice  is  punifhable  if  he  pro- 
ceeds without :  you  never  fhew  notice  to  the  pariib  that  is  to 
be  charged  in  orders  of  removal.     The  order  was  confirmed.. 


Dominus  Rex  verfus  Inhabitantes  de  King's  Langley. 

/ 

AN  order  in  nature  of  a  pafs  for  a  child  of  two  years  old  as  child  of  tw© 
a  vagrant  was  quafhed  ;  it  not  being  of  age  fufficient  to  yem  old  cannot 
commit  an  aA  of  vagrancy  within  the  intention  of  the  ftatute.    ^  '  ^ifrant. 


Hutton  virjiis  Stroubridge. 

ON  die  ad  of  yune  (which  was  in  Trinity  term)  the  de-  Pnaice* 
fendant  brought  a  habeas  corpus^  and  put  in  bail :  the 
plaintiff  did  not  proceed  in  that  term,  or  in  Michaelmas  term^ 
but  in  Hilary  term  delivered  a  declaration  ;  and,  upon  my  mo- 
tions the  court  held  the  defendant's  attorney  was  not  bound  to 
accept  it,  though  but  a  part  of  Trinity  term  elapfed  after  bring* 
ing  die  habeas  corpus ;  fo  as  there  were  not  two  whole  term$« 


Morfoot  verfus  Chivers  et  ux'« 

jf^ClRR  fieri  inquiry  againft  hufband  and  wife,  as-  (he  was  intjcWepcm 
^  executrix  in  her  nght^  brought  by  the  plaintiff  as  execu-  onaj<»d|incnt 
frix,  upon  a  judgment  recovered  by  her  on  a  bond  to  her  tefta-  Mentor,  the" 
ioT.     The  defendants  demurred,  and  fliewed  for  caufe,  that  it  death  of  "the  tcf- 
was  not  alleged  in  die  ftiere  fieri  inquiry,  that  the  tcftator  of  ^^l""^^  ~*^ 
the  plaintiff  was  dead.     And  Martin  pro  defendente  infifted,  that  L.Raym'  1395. 
though  this  might  perhaps  be  well  enough  upon  a  general  dc-  cited  in  An- 
murrcr,  yet  furely  it  was  informal,  and  would  be  ill  upon  a  fpe-  ^^J^^* 
cial  demurrer,  which  was  this  cafe. 

Strange  contra.  In  a  common  fcire  facias  by  an  executor  to 
fevive  a  judgment  recovered  by  tihe  teftator,  it  may  perhaps  be 
neceflary  to  fhew  him  to  be  dead,  becaufe  that  is  the  firft  a£l  or 
procefs  after  his  death  ;  but  in  this  fcire  faciasy  which  comes 
after  a  fuit  by  the  executrix,,  and  wherein  (he  has  recovered  a 
judgment,  which  mud  be  taken  to  be  good,  there  is  not  tiie 
time  necefBty :  it  may  as  well  be  expeded  to  be  repeated  in 

S  s  4.  qvcry 
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every  procefs,  which  was  never  done.     When  the  executrix 
firft  comes  into  court,  (he  muft  {hew  herfelf  to  be  compleatly, 
fo  ;  but  when  (he  has  once  done  it  (as  it  muft  here  be  taken, 
(he  has,  elfe  flie  could  not  have  had  judgment  as  executrix)  it 
will  be  to  no  purpofe  to  repeat  the  fame  thing  over  again.    In 
every  declaration  it  is  ncceffary  to  fay  the  defendant  is  in  cujld 
marr\  to  give  this  court  a  jurifdi(3ion>  but  it  is  never  takcn^ 
notice  of  in  the  fubfequent  proceedings.     In  the  firft  fuit  the 
defendants   might  have   pleaded  ne  unques  executrixy    but   not 
having  done  it  at  firft,  they  have  loft  the  opportunity  :  if  wc 
had  averred  in  this  fcire  facias  that  the  teftator  was  dead^  the 
defendants  could  not  have  been  admitted  to  traverfe  that  fug- 
geftion,  after  a  judgment  againft  them  at  the  fuit  of  the  plain- 
tiiF  as  executrix.    In  the  cafe  of  the  firft  procefs  after  the  death 
of  .the  teftator,  they  might  traverfe  that  matter,  and  therefore 
it  may  be  neceflary  to  be  (hewn  ;  but  in  this  cafe  they  are  too 
late  to  obje£l  anything  of  that  nature,  and  I  fubmit  this  as  a 
good  anfwer  upon  that  diftin£Hon. 

•  • 

The  court  at  firft  doubted  upon  the  point  of  its  being  (hewn 
for  caufe  of  demurrer,  but  faid  afterwards  there  was  nothing  in 
the  objection,  and  gave  judgment  for  the  plaintiff.  * 

On  error  In  Par-  There  was  another  exception  that  the  (heriff  had  returned, 
jiamcnt  the  that  the  wife  as  well  as  the  hufband  had  converted  to  her  own 
ioifmedl'  ^**     ^^^  >  ^"^  ^^^  was  ovcr-ruled  on  the  authority  of  BelUw  v.  Satty 

antcy  440. 

Writ  of  error  The  judgment  was  pronounced  about  one  of  the  clock,  and 

fued  out  before    ^^  plaintiftTcnt  immediately  and  put  an  officer  into  poffeiTion  of 

juugment  is  2  '  • 

fu/>erfedeas.        ^^^  defendant's  goods,  who  had  before  fued  out  a  writ  of  error ; 

and  it  ftood  equal  before  the  court  as  to  the  point  of  time,  whe- 
ther the  execution  was  firft  ferved,  or  the  writ  of  error  firft 
allowed.  The  court  fet  afide  the  execution,  faying,  that  tho' 
not  being  ferved  with  the  allowance  it  was  no  contempt,  yet  in 

'J9  Hen.  6.  50.   point  of  law  it  was  ^fuperfedeas  from  the  moment  of  pronounc- 

*•  ing  judgment. 

Bourne  verfus  Turner. 

Prafticc.  QERJEANT  Comyns  moved  on  affidavit,  that  the  tenant 

/?f  Pr/.o?.  '^  '"  pofTeffion  was  a  material  witnefs  for  the  landlord,  that 

Sid.  24.  pi.  5.  therefore  the  landlord  imight  be  made  a  defendant  in  the  room 

5  Mod.  333.  of  the  tenant  in  pofTeffion. 

Rich.  Reg.  17. 
2Pac.Abr.163. 

Caf,  temp.  Strange  contra  infifted  it  was  never  done,  and  it  would  not 

Tiardw.  162.       make  him  a  witnefs  when  done.     Et  per  curiam^    He  is  liable 

fovthtmefne  profits.  The  declaration  is  regularly  delivered  to  the 

tenant 
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tenant  in  pofTeflion :  it  was  never  done  in  this  court,  though 
Serjeant  Comyns  faid  it  had  been  done  in  C.  B» 

*  •  • 

Clark  verfus  Godfrey.     In  C.  B. 

IT  was  fettled  by  the  court  on  great  confultation,  and  de-  Pwaice in ddl- 
livered  in  afolcmn  refolution  hy  Eyre  Chief  Juftice,  that  an  J^^"K"^"^«* 
attorney's  bill  muft  be  delivered,  on  the  3  yac.  i.  r.  7.  before  Prad.  Reg. 
any  aftion  brought ;  that  fo  the  client  may  have  an  opportunity  C-  P.  36.  Rep. 
of  looking  into  it,  before  he  is  run  to  any  farther  cxpence."  p"^^^'^' p^ 
2  Geo.  2.  c.  23.  §  23. 


I 


Shank  qui  tarn  verfus  Payne. 

In  Middlefex,  coram  Rajrmond,  Chief  Jufiice. 

N  a  qui  tarn  on  the  ftatute  of  ufury,  the  Chief  Juftice  re-  Party  to  nfarUmt 
fiifed  to  let  the  party  to  the  contraft  be  a  witnefs  to  prove  f?"^"^  cannot 
Ae  re-payment  of  the  money,  becaufe  till  that  was  proved  he      "  payment; 
was  no  witnefs  at  all.     Strange  pro  defendente.  .  But  fee  T. 

Raym.  191. 
'  Caf.  temp. 
.  Hardw.  165. 

Dominus  Rex  verfus  Azir.      Ibidem. 

ON   indi£hnent  againft  the  hufband  for  an  aflault  upon  wife  witnefs 
the  wife,  the  Chief  Juftice  allowed  her  to  be  a  good  wit-  tgainft  huiband* 
nefs  for  the  King,  and  cited  Lord  AudUf%  cafe,  State  Trials^ 
vol.  I. 

Dominus  Rex  verfus  Fletcher.     Ibidem. 

TW  O  were  indifted  for  an  aflault,  one  fubmitted  and  was  Where  one  de- 
fined I  s.  and  paid  it :  the  other  pleaded  Not  guilty,  and  hc°u  ^^^^7"** 
upon  the  trial  the  Chief  Juftice  allowed  him  to  call  the  other  for  the  otlicr. 
defendant,  the  matter  being  now  at  an  an  end  as  to  him. 

Anonjrmous.     In  C.  B. 

TRESPASS   quare  claufum  f regit  et  quendam  taurum  fer^-  Where  no  mor« 
fonae  igndtae  fugavity  per  quod  the   plaintiiPs  goofberry  ^o^'  ^^  **- 
bulhes  were  thrown  do<vn,  necnon  quinque  perticasj  anglice  poles,  cubTi^.  Kep* 
in  eodem  claufo  ereSias^  affxatas  et  extfientes  fregit^   lactravit  et  198. 
fpoliavit :  verdift  for  the  plaintiff,  and  a  fhilling  damages.    And 
on  motion  for  full  cofts  the  court  held,  that  the  words  in  this 

de- 
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declaration  did  not  import  an  adual  afportation,  which  muft* 

be  an  entire  carrying  away ;  and  that  the  tearing  and  pulling 
up  the  poles  was  not  fuch  an  afportation :  that  this  was  a  cafe 
in  which  a  certificate  might  have  been  made,  becaufe  the  free-* 
hold  might  have  been  in  queftion.  In  debating  this  cafe,  2  yent. 
48.  was  cited,  which  was  trefpafe  quare  clat^um  fregitj  and  put-, 
tmg  ftakes  upon  his  ground,  where  it  was  held,  that  the  plain* 
tiff  (hould  not  have  full  cofts,  but  if  any  thing  had  been  taken 
away,  of  how  little  value  foever,  it  had  been  otherwife.  The 
court  did  not  feem  fatisfied  with  the  cafe  in  2  Fen.  215.  which 
was  trefpafs  quare  daufum  fregit^  and  digging  up  and  carrying 
away  his  trees ;  wherein  it  appeared  upon  the  evidence,  that 
the  defendant  had  digged  up  feveral  roots  of  the  plaintiff's  trees, 
and  removed  them  to  a  place  upon  the  fame  ground  about  two 
]rards  diftance  off;  and  upon  a  queftion  whether  this  vras  fuch 
a  carrying  away  as  that  the  plaintiff  fhould  have  full  cofts,  or 
only  cofts  according  to  the  ftatute,  PoUexftn  and  R^kcby  ynxt 

'  of  opinion,  that  the  plaintiff' was  to  have  full  cofts,  becaufe 
the  roots  were  carried  from  the  place  where  they  were  diggedi 
though  npt  removed  off*  from  the  ground ;  but  Ventris  dioiig^ 
that  it  was  not  fuch  a  taking  as  amounted  to  an  aiportaliQi } 
arid  to  fupport  this  opinion  they  relied  on  the  cafe  of  Franl£M 
V.  JoUandj    HiL  8  IV.  3.    in  B.  R.    which  was  trefpafs  for 

'  breaking  and  entering  the  plaintiff^s  clofe,  and  eating  hisherbSf 
and  for  pulling  up  and  throwing  down  three  perches  of  hedge 
lately  eredled  ;  and  on  a  ver did  for  the  plaintiff  aad  5  j.  (b* 
mageS)  he  moved  for  cofts  notwithftanding  die  22  &  23  Car,  %• 
becaufe  there  was  an  afportation  laid  in  the  declaration,  viu 
pulling  up  and  throwing  down  the  hedge,  which  could  not  bf 
done  without  fome  afportation.  But  per  Holt  et  Curiam,  By 
afportation  is  meant  a  carrying  quite  away,  and  not  fuch  an 
afportation  as  this  s  fo  the  motion  was  denied. 

Reynolds  verfus  Clarke. 
Trin.  8  Geo.  rot.  474. 

Where  it  muft  'T^RESPASS  for  entering  the  plaintiff's  yard,  and  fixing 
whCTc'^ifc.  *°**  A  '  a  fpout  there,  per  quod  the  water  came  into  the  yard  and 
)rfU  JUyml  rotted  the  walls  of  the  plaintiff's  houfe.  The  defendant  jut 
J399-  tifies,   th^t  before  the  trefpais  John  Fountain  was  fcifed  in  fee 

Lrtrfcl  R^  of  the  plaintiff's  houfe  and  yard,  and  two  other  houfcs  ad- 
ftii.  See  CaT.  joining,  and  demifed  the  plaintiff's  houfe  and  yard  to  one 
smf.H^t  C.  J.  Jy/gr,  except  the  free  ufe  of  the  yard  and  privy  for  the  tenants  of 
***    •    •  ^i'  ^j^^  other  two  hpufes  jointly  with  the  tenant  of  the  plaintiff's 

houfe :  then  he  fliews  how  the  houfe  of  the  defendant,  which 
was  one  of  the  two  houfes,  came  to  him,  and  ihat  he  entered 
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th^  yard  and  fixed  the  fpout  for  his  neceflary  ufe,  to  carry  off 
the  rain,  pr9mt  ei  hekelicuk.     The  plaintiff  demurs.    And 

Rfive  pro  ieftnitnte  infifted)  that  this  exception  amounted  to 
a  licence  of  the  party^  and  that  a  difttndtion  has  always  been 
taken  between  a  licence  in  few,  as  to  go  into  a  tarem,  and 
the  licence  of  the  party,  and  that  this  being  of  the  latter  fort 
ah  a^on  of  trefpafs  will  not  lie  ^  but  if  the  (pout  be  a  preju- 
dice, the  plaintiff  muft  right  himfeJf  by  an  a<5lion  upon  the  -cafe* 
\\  Co.  The  fix  Carpenters  cafe.  This  is  an  adion  of  trefpals 
bfwight  for  a  mifance  upon  oar  own  p^fleffiMi. 

y  « 

Et  per  Chief  Juftice,  Though  he  had  a  right  to  enter  into 
the  yard,  yet  it  is  confiderabte,  whether  if  he  abufes  that  right 
to  die  detriment  of  another,  he  is  not  in  the  fame  cafe  wtth 
every  other  tre<jf»fier.  Et  per  Pm^cue  Juftice,  Ttvfpafs  is  a 
pojiefibry  a&ion,  and  how  does  this  invade  the  plaintifPs  pof*- 
feAbn?  The  difference  between  trefpaft  and  cafe  is,  that  in 
trtipafs  the  (daintiff  complains  of  an  immediate  wrong,  and  in 
eafe)  of  a  wrong  that  is  the  confe^uence  of  another  a£t  Et 
p^  Raymond  JtiAicc^  That  diftinSion  is  perfeftly  right.  Ire-  Ld.Raym.17 
iMmber  a  cafe  in  B.  R.  Courtney  v.  CoUHt^  which  was  for  the 
defendant's  diverting  his  own  water--courfe  in  his  own  land^' 
per  quo4  the  plaintiff's  land  was  overflowed ;  after  a  verdi£l  pro 
quer\  it  was  often  debaftd^  whether  this  was  an  aftion  of  tref- 
pafs,  or  upon  the  cafe,  and  at  laft  judgment  was  for  the  plain- 
tiff, who  had  brought  trefpafs  only. 

The  court  faid  it  was  a  nice  cafe,  and  therefore  they  gave 
not  their  opinion,  but  ordered  an  ulterius  concilium. 

After  a  fecond  argument  to  the  effefl  of  the  former,  the  court 
delivered  their  opinions  this  term.  Chief  Juftice,  We  muft  keep 
up 'the  boundaries  of  actions,  otherwife  we  fliall  introduce  the 
utmoft  confufion :  if  the  aft  in  the  firft  inftance  be  unlawful, 
trefpafs  will  lie  ;  but  if  the  aft  is  prima^  facie  lawful  (as  it  was  in 
this  cafe)  and  the  prejudice  to  another  is  not  immediate,  but 
confequential,  it  muft  be  an  aftion  upon  the  cafe  ;  and  this  is 
the  diftinction.  The  cafe  I  mentioned  the  laft  time  of  Courtney 
V.  CoUett  was  a  plain  trefpafs,  and  the  account  I  then  gave  of 
it  from  my  memory  was  miftaken :  it  was  HiL  9  IV.  3.  in 
B.  R.  trefpafs  for  taking  fiflies,  necnon  pro  eo  quod  he  broke 
down  the  bank  of  the  river,  per  quod  the  water  iffued  and 
other  fifties  went  away :  after  verdiil  for  the  plaintiff,  it  was 
moved  in  arreft  of  judgment,  that  the  latter  part  was  cafe,  and 
hotjoinable  with  trefpafs ;  but  the  court  held  that  was  a  tref-- 
pafs,  and  what  came  under  the  per  quod  was  only  matter  of  ag- 
gravation.    There  was   another  cafe  in  B.  R.  HiL    8  Ann. 

Leverid^e 
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Leverldge  v.  Hojkins.  That  was  cafe  for  digging  titnchesi 
whereby  the  water  was  drawn  away  from  the  plaintiflPs  river ; 
it  was  moved  in  arreft  of  judgment,  that  this  was  trefpafs  \  but 
the  court  faid,  that  it  not  being  ]aid  to  be  a  digging  upon  the 
pkintifPs  ground,  tbe  a£Uon  upon  the  cafe  was  moft  proper: 
and  I  take  that  and  this  to  be  the  fame  cafe,  the  defendant 
having  a  right  to  enter  the  yard,  and  do  the  Hrft  a6l,  which  is 
here  complained  of,  I  think  this  (hould  have  been  an  adion 
upon  the  cafe,  and  that  trefpafs  wiU  not  lie.    . 

Powys  accord,  Et  per  Eortefcue  Jufticc,  Trefpafs  will  not  lie 
for  procuring  another  to  beat  me  ;  if  a  man  throws  a  log  into 
the  highway,  and  in  that  z£i  it  hits  me ;  I  may  maintain  tref- 
pafs, becaufe  it  is  an  immediate  wrong  ;  but  if  as  it  lies  there 
I  tumble  over  it,  and  receive  an  injury,  I  muft  bring  an  adion 
upon  the  cafe ;  becaufe  it  is  only  prejudicial  in  confequence,  for 
which  originally  I  could  have  no  adion  at  alL  Et  per  ReynoUs 
Juftice,  The  diftin£lion  is  certainly  right ;  this  is  onlv  injuri^^ 
ous  in  its  confequence,  for  it  is  not  pretended  that  the  bare  fix- 
ing a  fpout  was  a  caufe  of  a&ion,  without  the  falling  of  any 
water ;  the  right  of  adion  did  not  accrue  till  the  water  adually 
defcended,  and  therefore  this  fhould  have  been  an  a^on  upon 
the  cafe.     Per  curiam^  Judgment  for  the  defendant. 
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12  Gcorgii  Regis,     In  B.  R. 

Sir  Robert  Raymond,  Knf.  Lord  Chief  Jujiice, 

Sir  Littleton  Powys,  Knt,       1 

iS/r  John  Fortefcue  Aland,  JiT/*/.  >Jufiices. 

James  Reynolds,  Enquire,         3 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Sir  Clement  Wcarg,  Knt,  Solicitor  General, 


1^^ 


Wyat  verfus  Effington. 

TRESPASS   for  entering   the   plaintilPs  houfe,  and  Taking  *<mw  «f 
taking  diver/a  bona  et  cataUa  ipftus  Sarae  aitunc  et  ibidem  "'^^*^'^f,' 
inventa  :  after  verdiS  for  the  plaintiiF,  it  was  moved  in  pafg. 
arreft  of  judgment,  that  this  was  too  general.     5  Co.  35.    And  »  ^*  Raym. 
without  much  debate  the  court  were  all  of  opinion,  that  this  fJrufc.  Ren* 
was  not  maintainable,  and  fo  the  judgment  was  arrefted.  377. 

4  Bur«  Rep* 
»4S5- 

Dominus  Rex  verfus  Sir  William  Lowtber. 

THE  court  refufed  to  grant  an  information  in  nature  of  a  NomfMrmtdoii 
quo  warranto  againft  Sir  fVilliam  Lowther  for  erecting  a  J^rreo.  "**  * 
warren,  it  being  only  of  a  private  nature*     And  Forte/cue  Juf-  L.  Raym.  1409m 
ficc  faid,  he  knew  it  formerly  attempted  *nd  deiii-J.  Sca;  Caf.  ^69. 

Andr.  X5« 

Snuth 
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Prtaice. 


Smith  verfus  Key. 

IN  a  quantum  meruit  the  defendant  [^eaded  a  tender  on  the 
4th  of  Afay^  ante  diem  exhibit ionis  billae :  the  plaintiff  re- 
plied, non  obtulit  ante  diem^  i^c,  and  to  ouft  the  defendant  of 
the  benefit  of  the  plea,  made  up  the  book  with  a  general  memo- 
randum^  that  would  refer  to  the  firft  day  of  the  term,  which 
was  before  the  4th  oi.May.  I  moved  on  an  aiEdavit  that  the 
tender  was  upon  the  4th,  and  no  writ  taken  out  till  the  6th 
of  Mayy  that  the  plaintiff  might  be  obliged  to  make  his  memo- 
randum fpecial,  according  to  the  truth  of  the  fad :  and  after  a 
rule  to  fhew  caufe,  the  fame  was  ordered  accordingly. 


PocklingtGD  Vitfiu  Peck. 


ERROR  was  brought  of  a  judgment  in  C.  M.  in  an  t&ion 
there  b^ 


Where  tfc'tre 

^tfotfi  it  abated  jj^  ^)^g,.g  by  a^Jwi^  fole  :  to  the  fcire  facia f  quare  exe^Hti^  nortf 
ibaUbcAocofts.  ^^  plaintiff  in  error  pleaded  in  ^atcment,  that  the  defendant 
in  error  was  married  fince  the  judgment,  and  befoire  the  ifltiing 
of  the  fcire  facias*  Upon  this  Reeve  moved  on  behalf  of  the 
defendant  in  error,  to  quaih  their  ownfiirefiicias ;  and  Strgngt 
contra  infifted  upon  cofls.  Sed  per  curiam^  It  is  the  fame  in  2 
fcire  facias  as  in  gn  adion,  where  you  plead  in  abatementand 
the  plaintifPs  writ  is  abated,  he  pays  no  cofts.  Had  there 
been  no  plea  in  abatement,  and  the  party  had  moved  to  quaih 
his  own  writ,  we  (hould  have  made  him  pay  cofts.  The  wft 
was  quafhed  without  cofts. 


Pether  et  al'  verfus  Shelton. 

©n  tender  plead-  fTT^HE  defendant  pleaded  a  tender  with  a  proferi  in  curia  of 
muftbepaidinto  .  A  ^^  money ;  and  on  a  certificate  that  no  money  was  paid 
court)  or  the  in.  Strange  moved  to  fet  afide  the  plea.  Et  psr  curiam^  It  is  oo 
pl^tiff  fliaii     plea,  and  the  plaintiff  might  fign  judgment. 

N.  B.  I  did  not  venture  to  advife  my  client  to  do  this,  be- 
caufe  in  another  cafe  this  term,  where  a  plea  in  abate- 
ment was  put  in  without  afidavitj  and  tlie  plaintiff 
iigned  judgment  i  the  court  fet  it  afide. 


Flower 
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Flower  verfus  Comit*  Bolingbroke. 

BOUT  twenty  years  fincc  the  plaintiff  obtained  judg- The  court  will 
ment  againft  the  then  Earl  of  Bolinghrohy  but  by   die  ^^^f^^^  {^"^;[ 
careleflhefs  of  his  attorney  it  was  never  entered  up,   though  he  judgment  of 
had  charged  the  plaintiff  for  doing  it,  and  had  been  paid   his  twenty  yean 
bill.     The  attorney  being  dead,  whereby  the  plaintiff  had  ^o&^f^^'"''" 
his  remedy  againft  him,  and  there  being  a  decree  in  Chancery  3^  g^^j^jg,^  ^^^ 
for  the  payment  of  thefe  debts  in  a  courfe  of  adminiftration  ; 
the  plaintiff,  to  have  a  preference  before  other  creditors,  moved 
the  court  for  leave  to  enter  up  the  judgment  nunc  pro  tunc.    But 
upon  confideration  the  court  refufed  to  do  it,  (though  by  not 
being  docquetted  it  could  not  affe6t  purchafers)  it  being  at  fuch 
ai  diftance  of  time,  that  the  prefumption  was,  that  the  debt  was 
iatisfied. 


Sherman  verfus  Alvarez. 

ACTION   by  original  in  B,  R.     The  defendant  on  «y^r  Affidavit  to  plei 
pleaded  in  abatement,  that  the  writ  was  never  returned  :  ^^^^^^^^^^ 
and  it  was  moved  by  FazakerUy^  to  fet  the  plea  afide,  becaufeL.Raym.1409,* 
there  was  not  an  affidavit  to  verify  it ;  for   the  intent  of  the 
a^  was,  that  the   plaintiff  (hould  not  be  delayed   by  being 
obliged  to  take  iffue,  unlefs  when  the  plea  came  in  there  was 
fome  caufe  to  believe  the  truth  of  it. 

Lie  contra  obferved,  that  the  zSt  did  not  confine  the  affirm- 
ance of  the  plea  to  the  oath  of  the  party,  but  to  any  other  pro- 
J^ahU  caufe  \  and  what  can  be  more  probable  that  this  writ  was 
never  returned,  than  when  the  plaintiff  in  giving  vjer  of  it  has 
not  fet  it  out.  Sedper  curiam^  When  you  demand  oyer^  it  is  only 
eyer  of  the  writ ;  whether  it  be  returned  or  not  is  a  matter  of 
fedl,  wherein  the  plea  not  being  verified  by  affidavit^  it  muft 
be  fet  afide. 


The  Company  of  Mercers  and  Ironmongers  of  Chefter  againft 

Bowker. 

ERROR  of  a  judgment  in  the  grand  feffions  of  CAj/y^r,  In  aaiom  b©-. 
whereby  a  judgment  given  in  the  mayor's  courtof  C/7^y?rr^°"L*"*^**'^* 

_rjr  -rrti-  ^ rr  i  \  r  i  "»*  »0t  appear 

was  reverfed  for  an  error  m  laidi :  the  error  affigned  and  found  on  to  be  a  perfon 
record  was,  that  the  adion  was  properly  commenced  and  tried  interefted. 
before  a  mayor  who  was  no  party ;  but  that  after  the  verdifl, 
?uid  before  the  judgment,  one  of  th^  con^pany  of  mercers  was 

Qbofea 
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chofcn  mayor,  and  gave  judgment  for  the  plaintiffs.  The 
court  of  grand  feffions  reverfed  the  judgment,  and  upon  cnor 
in  B.  R.  it  was  argued  hy  Reeve^  that  the  verdift  being  before 
a  right  perfon,  the  judgment  thereupon,  which  was  but  matter 
of  form,  might  be  well  enough.  2  H,  4.  4.  Br 0,  Err.  p.. 
Parol  remand,  2.     Cro.  Eliz,  320. 

Fazakerky  contra.  The  defendant  had  no  opportunity  in  the 
court  below  to  be  relieved,  it  being  after  the  verdidl,  Pearfon 
V.  Parkins,,  Hil,  3  Geo,  -  The  judgment  is  the  only  material 
part ;  for  as  to  the  vcrdift,  that  is' given  by  the  jury,  and  there 
being  a  judgment  for  damages  to  the  plaintiffs,  this  man  was 
intercfted,  and  therefore  could  not  be  a  judge. 

Et  per  curiam^  This  was  very  properly  affigned  as  error  in 
fa6t,  and  that  was  the  firft  opportunity  the  defendant  had  to 
take  advantage  of  this  matter :  he  had  no  day  in  court,  cither 
to  admit  or  deny  the  jurifdidlion :  he  could  only  move  in  arreft 
of  judgment,  had  it  been  a  fadl  appearing  upon  the  record,  as 
it  was  not.  My  Lord  Hobart  carries  it  fo  far  as  to  fay,  that 
an  a6t  of  Parliament  to  make  a  man  judge  in  his  own  caufe 
would  be  void  :  if  the  defendant  could  have  been  admitted  to 
fuggeft  this  matter  below,  mull  it  not  have  been  tried,  and 
been  tried  before  this  man  ?  The  judgment  of  rcverfid  in  the 
grand  feffions  muft  be  affirmed. 


Parker  verfus  Thoroton. 

One  challenged  A  Juror  on  the  principal  pannel  was  challenged,  and  Tittx^ 
nun\T*^*^^^'  -^^  wards  fworn  on  the  tales  by  a  wrong  name,  and  though 
Ld  Raym.  HO  fault  was  found  with  the  verdift,  yet  the  court  granted  a 
Hio  new  trial. 

Pees  verfus  Major*,  &c,  Leeds. 

Mand^rmui  to     X  T  PON    thc  return  of  a  mandamus  it  appeared,   that  the 
d^realdTnly  to    V^    powcr  of  amotion   is  in  the  mayor,  aldermen  et  at  it 
the  body  that     commuui  conc'iUo  :  and  it  was  moved  by  Serjeant  Pengelfy  inar- 
had  powcr  to     j-cft  of  judgment,  that  the  writ  was  dire<fted  to  the  mayor  alder- 
men an,'J  common   council,  which  infers  that  the  mayor  and 
aldermen  are  no  part  of  thc  common  council,  for  want  of  the 
word  al\  which  is  in  the  power  of  amotion.     Et  per  curiam^ 
Thc  writ  fiiould  be  diredled  to  the  body  who  are  to  do  the  zSt : 
here  is  no  body  in  this  direction  but  who  muft  join  in  thc  z&; 
this  is  only  repeating  the  feveral  conftituent  parts  of  the  cor-' 
poration,  and  the  mentioning  the  intire  common  council,  after 
the  mayor  and  aldermen,  is  but  a  repetition  quoad  the  mzyor  znd 
aldermen.     The  writ  is  well  enough,  and  there  muft  be  a  pe- 
remptory mandamus. 

Thc, 
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The  cafe  of  the  bail  of  Boife  and  Sellers. 

nOISE  znd  Selkrs  were  brought  up  by  luil^eas  corpus  from  Thf'Kinz's 
■^  tl^inchc/Lr  eaol,  and  were  returned  with  two  civil  fiiits  and  ^•'^'"'  "^\^'  ^^ 
fcveral  Exchequer  informations  for  frauds  in  the  cuftoms.     It  j^^refid^.^d  ]n 
was  moved  on  behalf  of  the  bail  in  the  civil  adions,  that  they  a  civ-huit. 
might  be  at  liberty  to  furrcnder,  according  to    25  E,  3.  c.  ig,  SccS.p.  in 
To  which  it  was  anfwered  by  the  Attorney  Generd^  that  the  339"  409!^ 
King  had  a  prerogative  to  hold  his  debtor  in  what  lawful  gaol 
lie  pleafed,  i^Salk,  tit.  habeas  corpus).     However  tlie  court  v/ould 
never  turn  them  over,  till  they  were  fatisfied  as  to  the  reality  of 
the  debts,  and  its  being  an  application  by  the  bail :  whereupon 
I  reference  was  made  to  the  nuiftcr,  and  it  appearing  the  next 
lay  on  his  report,  that  the  civil  actions  v/cre  for  juft  debts,  and 
tchially  brought  before  any  of  the  crown's  informations,  they 
vere  turned  over  to  the  marfhal,  upon  the  furrcnder  of  the  baiU 


Hatton  v^fus  Ifemonger. 

Intr.  Trin.   ii  Geo.  rot.  324. 

IN  an  aftion  upon  feveral  promifes  the  defendant  pleaded  a  Foreign attach- 
foreign  attachment,  and  lays  the  cuftom  to  be,  that  the  mmr  how  :o  be 
|ilaintiff  (hall  fwear  his  debt;  but  m  fetting  out  the  cafe  upon  P*«^-»*^«^- 
the  attachment  pleaded,  he  did  not  ihew  any  oath.     And  upon  - 
t  general  demurrer  the   court  held  it  a  fatal   exception,  the 
defendant  not   having   purfued  his   own  cuftom.     Lat,   208. 
Cro,  EL  713.     Tfhi,   y  Geo.     Flewjier  v.  Hackjhaiu^  the  fame 
cafe.     Jiidicium  pro  qucr\ 

Cooper  vcrfus  Spencer. 


AFTER  vcrdift  for  the'plaintiff.  Strange  moved  in  arreft  of  Want  of  a  fimU 
judgment,  that  it  was  an  a%^tion  of  aifault  and  battery,  to  ■^'''•'' "otaij^u. 


he  caufe  down  to  trial. 


•  Serjeant  GIrdler  e  contra  v/ould  have  maintained  it,  bccrufe 
;hcre  was  an  ifiiie  joined  upon  the  vi ct  arm'is.     To  v/hich  it  was 
Uifwcrcd,  that  that  had  been  held  to  be   im.material,  S:r::tfcrd  ^^^^   .5^^ 
If.  NjaL\     And  the  court  incliiiing  to  arrtfl  the  judgment,  tiic 
Vol.  L*  T  t  Serjeant 


6^1 
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Serjeant  at  another  day  moved  for  leave  to  amendj^  and  cited 
many  cafes  to  prove  thai  TLjimliter  was  but  form,  and  amend- 
ments on  mkjoining  of  liTues  were  infinite.  Cr^.  Jac,  502, 67. 
Fitzh.  Amendment  32.  8  Co.  161.  ^.  Dy.  160.  I  RaU,  ifir, 
200.     Cro.  EL  435,  752-     2  RoU.  Rep.  59. 

Strange  contra^  admitted  a  misjoinder  of  the  iflue  would  be 
helped,  the  32  H.  8.  c.  30.  exprefly  mentioning  it  j  but  the 
objection  here  was  not  mSitter  of  form,  for  the  defendant  wa^ 
not  obliged  to  join  iflue,  he  might  demur  j  and  in  many  cafes 
the  replication  of  de  injuria  propria  w^s  demurrable  to :  that  it 
not  being  pretended  the  iflue  book  was  right,^  there  was  nothing 
to  i^mend  it  by. 

The  court  were  all  of  opinion  that  it  was  a  htdl  objediofli 
and  not  amendable  y  fo  the  judgment  was  arrefted. 


On  motion  to 
fuhmit  to  a  AaCs 
aiEiavitsrcad 
denying  th^ 
faa. 


Dominus  Rex  verfus  Minify  ct  al', 

TH  £  defendants  were  returned  refcuers,  on  me/ne  procds. 
And  upon  motion  to  fubmit  to  a  fine,  the  court  faid,  they 
muft  take  the  return  to  be  true :  but  they  permitted  the  defend- 
ants in  mitigation  of  the  fine  to  (hew  th^t  in  faft  there  was  no 
*  aSiual  arreft,  it  being  in  the  night.  And  the  court  only  fined 
them  I  5.  a-piece.  They  faid  that  anciently  there  was  a  fettled 
fine  for  refcuers,  but  of  late  the  courts  had  fined  according  tQ 
their  difcretion^  upon  cpnfidering  the  circumftanc^s  of  the 
?»fe. 


Hale  verfus  Cove. 

Where  the  jury  fTlHE  jury  having  fat  up  all  night,^  agreed  in  the  mornine 

**^rtVct  afiac  A     to  put  two  papers  into  a  hat,  mark'd  P.  and  J),  and  fo 

the  vcrdia,  draw  lots  ;  P.  came  out,  and  they  found  for  the  plaintifl^,  which 

though  it  wa&  happened  to  be  according  to  the  evidence  and  the  0[Hnion  of 

according  to  the  Judge. 

Up.an  motion  for  a  new  trial,  it  was  agreed  that  the  vcrdiA 
xnufl  be  fct  aficle  ;  but  the  qucftion  was,  whether  the  defendant 
fhould  pay  cofls  ;  the  court  inclined  to  give  tiie  plaintiflF  cofts,^ 
comparing  it  to  the  cafe  of  a  verdift  againfl  evidence:  but  at 
lafl:  it  was  agreed  that  the  coils  fhould  wait  the  event  of  a  new 
tiial. 


SueU 
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Snelt  virfos  TimbrelK 

ON  a  motion  for  a  new  trial,  it  was  held,  that  defiring  a  what  is  not  la- 
juror  to  appear  in  his  caufe,  which  was  between  a  mil-  biuringajurc*. 
kr  and  a  baker,  was  no  ground  to  fet  afiJe  the  verJid.     And  p//^^°*** '"' 
the  court  remembered  the  cafe  of  the  Duke  of  Zi'^.'i,  who  Cjm'Rcp.6c2. 
Hrrote  a  letter  to  a  juror,  defiring  him  to  attend,  and  you  will 
oblige   your   humble   fervant,  Leeds  i  which  was  thought  no 
reafon  to  fet  the  vcrdid  afide. 


Haley  verfus  Fitzgerald. 
N  debt  upon  a  bail  bond,  it  was  objcftcd  on  demurrer,  that  in  anions  up-n 

bail  bonds  nf*?i 
n<>f  0»ew  an  ur- 


I    the  plaintiff  had  not  {hewn,  that  the  defendant  in- the  ori-  *>an^bona5  n^M 
ginal  a^ion  was  arrefted,  and  the  a6l  for  amendment  of  .the  "^/^^ 
law  confines  the  aflignment  of  a  bail  bond   to   fucb   actions  4  An.  c  16. 
wherein  the  party  is  arretted.     Et  per  curiam^  The   words  of 
the  zQ.  are  fo,  but  we  mud  give  them  a  liberal  conftru6lion : 
after   mentioning   an   arrcft,    it  goes  on  and  fays,  the  per/on 
^goinjl  whom  fuch  procejs  is  taken  outy  which  are  general  enough 
to  take  in  this  cafe.     It  would  be  of  mifchievous  confequcpce, 
if  a  bail  bond  taken  civilly,    without  expoitng  the  party  by 
an  arreft,  fhould  not  be  as  eflfedlual  as  if  there  had  been  an 
actual  arreft  :  and  Fortefcui  J.  remembered  die  cafe  of  ff^atklns 
r.  Parryy  Trin.  7  Geo.  where  the  court  for  this  rcafon  refufed  ^^^^*  444* 
to  let  the  defendant  traverfe   the   arreft.     The  plaintiff  bad 
judgment. 

Gore  verfus  Gofton. 

UPON  an  execution  againft  the  defendant  the  court  was  On  execution 
moved  on  behalf  of  Sqdler  the  defendant's  landlord,  for  ^^^  ianaiord*^ 
I  rule  on  the  fticriff  to  levy  and  pay  him  a  year's  rent;  and  ^ij without dc- 
he  queftion  came  upon  this,  whether  the  flieriff  was  to  have  duaion. 
lis  poundage,  and  from  whom.     After   fevcral  motions  the  ^  '^°°'  ^*  '4* 
;ourt  mad(s  a  rule  for  him  to  pay  the  landlord  without  any 
Iedu£lion.     Theyt  inclined  that  this  was   in  the  nature  of  a 
arther  execution,    and   that   the   iherifF  was   intitled  to  his 
joundagc,  but  from  whom  they  gave  no  opinion,  it  not  being 
>efore  them  as    to   any  thing  but   the  cafe  of  the  landlord. 
Strange  pro  Sadler j  the  landlord.     8  Ann.  f.  14. 


Ttz  D 


oniinus 
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Dominus  Kex^erfus  Johiifon. 

Trial  at  bar  *!^"     A   N  information  was  exhibited  by  order  of  B.  R.  againft 

demeanor!  "* "  xjL  the  defendant,  for  neglefts  and  abufes  in  his  office  of 

juflice  of  the  peace  in  relation  to  deer-ftealers ;  and  it  wa$ 

moved  on  behalf  of  the  crown,  on  affidavit  of  the  defendant's 

having  700/.  per  annutrij  and  there  being  above  thirty  wit- 

nefles  for  the  profecutor,  that  it  might  be  tried  at  the  bai; 

and  the  cafe  of  Reglna  v.  Wakefield^  the   town  clerk  of  £rt^- 

ficld^  who  fixed  up  a  paper  reflefting  upon' a  jury,  which  was 

Ante,  <2.  tried  at  the  bar,  was  mentioned ;  and  alfo  the  cafe  of  auditor 

Harley\  where  the  matter  in  difpute  was  a  trifle,  but  like  lo 

be  of  long   examination  ;    upon   which  authorities  the  court 

granted  a  trial  at  bar  in  this  cafe.     Mr.  Attorney  faid,  iiad  it 

been  ah  information  e^diibited  by  him,  he  would  have  M  t 

right  to  bring  it  to  the  bar  if  he  had  thought  fit.     iST.  B.  Tte 

defendant  was  convi£led  and  fined  400/.  and  committed  till 

^  paid. 

■ 

Dominus  Rcjc  verfus  Warne. 

Baftard  charge.  T  N3i6hncnt  for  taking  a  baftard  child  born  out  of  the  parilhof 
«bk  only  wheitt  |  ^  aiul  bringing  it  into  that  parifli,  and  there  keeping  it 
privately  without  notice  to  the  churchwardens,  and  with  intcat 
to  charge  the  parifh.  '1  he  court  quafhed  the  indidment, 
becaufe  it  appeared,  the  parifh  could  not  be  burthened,  the 
bailard  being  born  out  of  the  parifh  of  Js 


Qbrian  verfus  Frazier. 

^\rt  facial  TV  /T  ^'  KettWy  movcd  to  ftay  proceedings  on  zfcirefacios^ 
TmliclJ^ht.  iVl  becaufe  it  was  not;  ferved  till  the  day  before  the  rotum. 
lore  the  return  •Stv/  per  Curiam^  If  it  lay  four  days  in  the  office,  that  is  all 
is  out.  which  is  required  :  the  fummons  may  be  made  any  time  before 

the  court  is  up  on  the  day  of  the  return, 

Barnard.  K.  B.  Trin^  4  Geo,  2.  Bland  V.  Perry^  it  was  ib  ruled  again,  on 
3^*  great  debate.     Strange  pro  quer\      And  Afich.  4  Geo.  2« 

Pnulaws  V.  Mafony  it  was  ruled  that  it  muft  lie  four  days 
in  the  office,  as  well  ^yhe^:e  a  jcire  feci  is  returned,  ^  a 
nichiU 


Gibfoa 
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Gibfon  verfm  Hudfon's  Bay  Company. 
In  Cane.  Afliften'  Raymond  et  Price. 

rH  E   plaintiff  as  affignee  of  the   effefts   of  Sir   Stephen  ^^^l^^  \l^^ll 
Evance  a: bankrupt,  brings  his  bill  againft  the  company,  N.B^^inl^^' 
oblige  them  to  fuffer  him  to  transfer  ftock.     The  company  quotation  of  this 
ift,  that  Sir  Stephen  Evance  was  their  banker,  and  greatly  in-  "^f  g"  ft hfUt* 
)ted  to  them,  and  that  upon  the  claufe  in  the  bankrupts  viSty  ed  that  there 
uch  dire£h  the  commiffioners  to  ftate  the  account  between  ^"^  byiUw 
itual  dealers,  they  (hall  be  allowed  to  hold  the  ftock,  and  e'^ej^  mS^f 
:ount  only  for  the  balance,   if  any  fhall  appear  againft  them,  i^oclc  to  his 
id  of  this  opinion  was  the  court,  and  decreed   according-  **cb^tothecom- 

^  P^"y»  on  which 

•VJ  ^he  decree  was 

founded.     But 
the  general  doftrinc  was  exploded.    7  Vin.  AUr,  125.  pi.  %% 


) 


Carter  verfus  Fifli.     In  B.  R. 

Eclaration  for  words,   and  then  it  goes  on  quorum  quidem  Wher«no  more 
J  falforum  verborum  propalationis  praetexu  idem  Carolus  nonfo-  ^^^^  -^»"  <*»- 
If  in  bonis y  nomine y  et  in  negotiisjuis  hone/iisy  multipUciter  laefus  et  "^*"' 
erioratus  exility  verum  etiam  occajione  verborum  praedi^forumy 
'  procurationem  of  the  defendant  he  was  taken  up  and  car- 
d  before  a  juftice  (the  words  charging  him  with  ftealing  a 
1).     There  was  a  verdift  for  the  plaintiff  and  is,  damages  ; 
1   it  was  moved  the  laft  term  for  full  cofts,  and  SaU^,  206. 
7.  Car,  140.     Salk.  642.     Cro,  Car.  16?,  367.  were  cited  :  ^  r,  Rtym. 
1   this  term  the  Chief  Juftice  delivered  the  opinion  of  the  1589. 
lit,   that  the  plaintiff  ftiould  have   full  cofts,   bccaufe  this 
s   not  laid  as  an  aggravation,  but  as  a   diftini^  hA-y  he 
ke  the  words,  and  he  procured  him  to  be  carried  before  a 
tice. 


Blunt  ver/us  Mither.     In  C.  B. 

rRESPASS    for  breaking  and  entering  the   plaintiff*s  Where nomore 
houfe,  and  keeping  the  plaintiff  out   of  the  u!e  of  the  c*^**  than  di»- 
ufe,  with  %  continuando   for  a  month,  whereby  the  plaintiff  ciiViq.Caf. 
is  put  to  great  expences  to  regain  the  podeflion,   and  in  the  i97>  19^-  S.C 
san  time   loft  the  profit  and  ufe  of  it :  there  was  a  verdid  ''^'/,^''^i^,[' 
0  qfier'  and   2s.  6d,    damages.     And  upon  motion  for  full  Rep.  1284.' 
'fts,  they  were  denied  by  the  court,  for   this  is    a  plain  tref- 
fs,  ^uare  claufum  firegity  and  the  per  quod  is  only  aggravation  j 
d  in  this  cafe  the  title  to  the  freehold  mig^ht  have  come  in 

T  t  3  queftion. 
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qucftion,  and  if  fo  there  fhoiild  have  been  a  certificate  of  the 
Judge,  which  not  being  in  this  cafe,  the  plaintiff  can  have  no 
more  colts  than  damages. 


Shelling  verfus  Farmer. 
j/t  Guildhall  coram  Ejrre  G.  J.  it  G.  B. 

ScuingAnhnufe  T  N  an  adion  of  trefpafs  and  imprifonilMmt  jferfa£b  done  in 
w/is^n^"tri-  X  *^  EaJl^Indies^  the  plafintiff  kid  them  all  (bekigU^fifeoj) 
4ble  here.  in  London^    and  inter  alia  declared  for  (evLtng  the  plaintH*^ 

houfc  fituate  apud  London  pracd^  in  parochia  H  W€rda  pmei\  It 
was  objcifled  pro  def*  that  the  trefpafs  as  to  the  houfe  was  locals 
and  they  coudd  not  give  evidence  of  -fti^tfitig  -a  4icNife  in  the 
Ea ft- Indies.  And  Eyre  C.J.  refufed  to  let  the  plaintiff  give 
evidence  as  to  the  houfe,  comparing  it  to  the  cafe  of  rent 
for  a  houfe  at  Barbados^  where  it  has  been  held  you  may  bring 
covenant  for  the  rent  in  England^  but  an  action  of  debt, 
which  is  local)   cannot  be  brought  here. 

• 

In  the  courfe  of  the  evidence  it  appeared,  the  aftion  was 
"^  brought  againft  the  defendant  for  an  imprifonment  by  him  is 

governor  of  a  faftory  in  the  EaJi^hiJies :  and  for  bis  defence 
he  alleged,  that  he  had  orders  from,  the  conipany  fo  to  do,  and 
appealed  to  the  company's  books  of  letters^  l^c.  which  be  de^ 
iired  might  be  produced. 

fijft' India  com-  I  attended  on  behalf  of  the  company,  to  defire  to  be  cxcufcd, 
panynot obliged ^jjggjj^g  that  thefc  were  not  of  the  nature  of.publick  books, 
•f  i*e«ter»,  &c.    which  every  body  has  a  right  to  have  accefs  to,  and  of  whichco- 

pies  are  evidence;  whereas  thefc  related  only  to  the  private  tranf- 
aclions  of  the  company:  and  it  might  be  of  mifchievous  con- 
fequence,  if  in  every  action  wherein  the  company  is  not  con- 
cerned, they  fhould  be  obliged  to  lay  open  the  fecrets  of  their 
trade,  and  diitlofe  to  all  the  world  a  whole  feries  of  letters 
and  correfpondence  between  them  and  their  agents :  howc\'er 
we  had  the  books  and  papers  there,  and  fubmitted  to  the  di- 
regions  of  the  court.. 

The  Chief  Juftic^  faid  he  would  not  oblige  the  company 
to  produce  them,  and  fo  left  us  to  our  liberty  j  whereupon  wc 
refufed  to  produce  them,  and  they  were  carried  back  again  to 
the  India  houfc.  The  action  was  againft  the  defendant  as  de- 
puty governor:  and  on  Not  guilty  hegave  ia  evidence  a  re- 
ieafe  given  by  the  plaintiff  to  the  Eafl-India  company  iii  pur- 
fuance  of  an  award,  whereby  reciting  he  had  fuftaincd  fc* 
veral  injuries  by  the  company's  agents, -particularly  the  de- 
puty governor,  therefore  they  awarihim  1000/.  and  order  him 
to  give  a  general  rcleafc.     'I'he  defendant  being  no  party  to  that 

rclcafc 
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i-eieafc,  could  not  plead  it,  but  the  Chief  Jufticc  allowed  him 
to  give  it  in  evidence  in  mitigation  of  damages ;  and  thefe  not 
being  private  papers,  I  confented  o^i  behalf  of  the  company 
chat  they  (hould  be  produced. 

The  plaintiff  in  reply  would  have  called  the  arbitrators,  to  Where  tn  award 
prove  that  they  refiifcd  to  take  fnto  confideration  the  occafion  of ."  "*****  ^^  ^*^* 
this  a£^ion,  which  was  for  the  private  perfonal  wrong  :  but  the  ftaii  not^brad- 
award  and  releaie  having  general  words  fufficient  to  take  in  all,  mined  taihew 
the  Chief  Juftice  would  not  fufFer  any  evidence  to  be  given  to  n"tt^"ni*" 
contradidt  the  award ;  lb  the  jury  found  for  the  plaintiff  (as  confideration. 
they  could  not  help  doing,  the  defendant  having  pleaded  Non 
cuJ')  and  gave  him  a  (hilling  damages. 


Morris  verfus  Martin* 
j/t  GuildhaU,  coram  Raymond,  C/jief  Ju/Iice. 

ACTION  for  meat,  ^c,  provided  for  defendant's  wife.  Where  a  wife 
The  defendant  proved  Ihe  went  away  from  him   with  B«cs  away  with 
Im  adulterer  :    and   the  Chief  Juftice  held,   that  the  hulband  huiband^^cannot 
(hould  not  be  charged  for  necef&ries  for  her,  though  the  plain-  be  charged  for 
tiff  who  provided  for  her  had  no  notice  j  and  he  faid.  Chief  ^"j^^j^ 
Jufticc  Hoi  always  ruled  it  fo.     And  he  put  the  cafe  of  an  rni/v.  Stcaka, 
apothecary  who  took  a  fick  woman  into  his  houfe,  being  the  a*  GuildUlU 
wife  of  a  country  gentleman,  from  whom  flie  had  gone  away    •    ^^^* 
with  an  adulterer.     So  my  client  the  plaintiff  was  nonfuit. 


Martin  c.t  al*  verfus  Horrel.     Ibidem,  , 

TH  £  plaintiffs  were  goldfmiths,  and  one  Stone  their  ap-  Goidfimith^s 
prentice  over-paid  a  bill  10  /.  and  in  an  a£^ion  for  money  '^'^*"'  "^^^ 
had  and  received  to  the  plaintiffs  ufe,  the  Chief  Jufticc  allowed  i«  awitncft  in 
Stone  to  be  a  witnefs  ;  though  it  was  objected,  that  unlcfs  the  aftionforit 
money  was  recovered  back  from  the  defendant^  Stone  would  be  sf ^.'"J^^^  E^jj 
anfwerable  to  the  plaintiffs.     But  the  Chief  Juftice  faid,  he  did  113. 
it  ex  necejfttate  of  the  thing,  and  it  would  be  of  mifchievous 
confequence,    if  in  tranfaiSkions  of  this  nature  a  goldfmith's 
fervant-  fliould  not  be  a  witnefs.     So  the  plaintiffs  recovered 
the   10/. 


T  t  4.  Weaver 


64I 
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Weaver  virjui  Boroughs.     Ibidem. 


tirt'  cannot  go 
u:>in  a  general 
inJebitatus  af- 
Juvjf/it*  • 


Where  there  is    ^Tp  H  E  plaintiff  declared  on  a  fpecial  agreement  for  the  hire 

TO^fnt'^thc^pYi^n-      -^      ^f  *  ^^^^^  at  2  /.  6  ^.   ^^r  <j//^,  and  to  keep  him  lb 

many  days  and  return  him  fafe  at  the  end  of  the  time.    There 

was  likcwife  an  Indebliatus  ajfumpfit  for  the  hire.     And  on  the 

trial  the  plain ti(F  could  not  prove  the  fpecial  agreement  in  the 

manner  he  had  laid  it,  and  therefore  bis  counfel  would  have  had 

reccmrfe  to  ihe  hidehitatin  ajfumpfit  to  recover  only  the  hire :  but 

the  Chief  Juftice  was  of  opinion,  that  ihe  agreement  for  2  i.  6i 

per  diem  being  laid  as  part  of  the  fpecial  agreement,  which  was 

not  proved,  he  could  not  let  them  feparate  that  claufe,  and 

recover  for  the  hire,  as  they  might  have  done  on  a  general 

indebitatus  ajfumpfit  y  it  not  being  a  debt,  unlefs  the  agreement 

had  been  proved.     And    he    put    the    cafe  of  a  contrad  for 

goods  at  a  certain  price,  where  the  plaintiff  is  never  fuffered  to 

recover  upon  the  qucntum  mttuit.     ^o  the  plaintiff  was  called. 


at'ccptor  of  bill 
nce*i  not  prove 
tSe  hand  of 
ur  iwcr. 

lA  Raym.444» 
4Vin.  Abr.'isc. 
pi.  12.   3  B-c. 
Abr.  610. 


Wilkinfon  vt^rfus  Lutwidge.     Ibidem. 

CASE  upon  a  bill  of  exchange  againfl  the  acceptor.   And 
it  was  objccEVed,  that  we  jhould  not  be  admitted  to  prove 
the  acceptance,  until  we  had  proved  the  hand  of  die  drawer. 
And  a  difference  was  taken  between  this  cafe,  and  the  cafe  of 
an  afiicn  againfl  th'*  indorfor,  w^ho  is  liable  though,  the  bill  be 
not  figncd  by  the  perfon  who  is  fuppcfcd  to  draw  it ;  bccaufe 
an   indorfor  is  in  the  nature  of  a  new  drawer,  \<'hereas  an  ac- 
ceptor is   not  liable,  unlefs  the  bill  was  fairly  figned  by  the 
drawer.     But   as  to  this  the  Chief  Juftice  was  of  opinion,  that 
the  proof  of  an  acceptance   was  a  fufUcient  acknowledgment 
on  the  part  of  the  acceptor,  who   muft  be  fuppcfcd  to  know 
the   hand  of  his  own  correfpondent :    but   he  faid  it  would 
not  be    conclufive    evidence,    and  therefore   if  the   defendant 
could  (hew  the  contrary,  the  reading  the  bill  on  behalf  of  the 
plaintiff  fliould  not  preclude  him. 

Whereupon  the  bill  was  read,  and  the  qucflion  came  upon, 
the  validity  of  the  acceptance:  as  to  which  the  cafe  was  this: 
What  tnnoMnts    The  bill  was  drawn  from  Netu  Engln72d  for  a  fum  of  money  ad- 
to  an jccrj^tance  vaj)ccd  thcrc,  to  fit  out  a  fhip  that  had  put  in  there,  after  hav- 
chang'c.  ^      '    ^^?  ^cQn  taken  by  pirates.    The  bill  was  drawn  upon  the  defend- 
ant, who  was  the  freighter,  and  he  living  at  lyhitchcrjen^  the 
plaintiff  applied  to  a  merchant^in  Lojidon^  who  was  his  correfpon- 
dent, to  get  him  to  fend  this  bill  and  another  of  15c/.  drawn  bv 


tar 
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the  fame  pcrfoh,  and  on  the  fame  account.  He  fent  both  bills 
inclofed  to  the  defendant,  who  by  letter  acknowledged  the  re- 
ceipt of  them,  and  writes  thus :  **  The  two  bills  of  exchange, 
"  which  you  fent  me,  I  will  pay  them  in  cafe  the  owners  of 
'*  the  ^een  June  do  not ;  and  they  living  in  Dublin^  muft  firft 
^  apply  to  them ;  I  hope  to  have  their  anfwer  in  a  week  or  ' 
•*  ten  days.  I  do  not  expcft  they  will  pay  them,  but  I  judge 
it  proper  to  take  their  anfwer  before  I  do  ;  which  I  rcqueft 
you  will  acquaint  Mr.  IVilkinfon  with,  and  that  he  may  reft 
fatisfied  of  die  pajmient."  In  another  letter  he  writes,  "  I 
have  not  had  an  opportunity  of  fending  the  bills  you  fent 
me,  to  the  owners  of  the  ^leni  Anne  to  Ireland^  but  will 
take  the  firft  opportunity,  and  then  fhall  remit  to  the  gentle- 
man concerned,  according  to  my  promife." 


C4 
44 


The  defendant  upon  this  paid  the  150/.  bill;  but  in  this  See  3  Bur.  Rep. 
a&ton  infifted,  that  it  did  not  amount  to  an  acceptance,  be-  '^^^' 
ing  only  conditional,  to  pay  it  in  cafe  the  owners  of  the  ^eeu 
Anne  did  not  \  and  his  promife  to  procure  it  from  them  was 
in  favour  of  the  plaintiff.  But  the  Chief  Jufticc  was  of 
opinion^  that  it  was  rather  in  favour  of  himfelf,  and  he 
having  undertaken  to  write  to  them,  it  was  not  incumbent  on 
the  plaintiff  to  fhew  any  application  to  them  \  and  as  to  the 
acceptance,  it  was  in  his  opinion  a  very  flrong  one  j  the  bill 
was  prcfented  to  the  defendant ;  fays  he.  This  is  a  good  bill, 
and  I  win  pay  it  :  you  need  not  prot^ft  it,  for  it  ihall  be  paid ; 
I  only  defire,  that  for  my  convenience  you  would  ftay  till  I^an 
write  to  the  owners  in  Inland^  who  I  do  not  expeft  will  do 
any  thing  in  it  :  this  will  be  of  fervice  to  me  ;  and  as  to  you, 
y6u  (hall  be  fecured,  for  I  promife  you  fhall  have  thtf  money 
in  all  events. 


The  bill  being  payable  thirty  days  after  fight,  the  jury  gave  Intereft  given 
interefl  from  thirty   days  after  the  date 
^vhich  acknowledged  the  receipt  of  the  bill. 


us  interefl  from  thirty   days  after  the  date  of  the  firft  letter,  ^^?^  ^  ^"^ 

_   1-   L        1  11       1    »        '      .    .     ^    ,       .  •«•  '  of  acceptance* 


Syderbottom  verfits  Smith . 
Coram  Eyre  Chief  Juftlct  deC.B.  in  Middlefex. 

IN  an  aftion  againft  the  indorfor  of  a  promifTory  note  ;  the  inaaionagainft 
Chief  Juftice  direfted  the  jury,  to  find  for  the  defendant,  indorfor  muft 
becaufe  the  plaintiff  had  not  proved  diligence  to  get  the  money  P"^®  demand 
of  the  drawer  ;  being  of  the  old  opinion,  that  the  indorfor  only  ^VidlT^^v,  uu 
warrants  upon  the  default  of  the  drawer.     ^.  Bill,  &f r. 

Ante,  441,51^.' 
fffffr.  Sec  2  Bur. 
Rep.  6'it;. 

Norcott 


6$o 
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9  G.  c.  2S. 
A  creditor  aU 
lowed  to  prove 
4lebtor  not  in- 
titled  to  his 
difcharge  on 
the  Mint  ad. 
Ante,  507. 

•  Ante,  507, 


Norcott  verfus  Orcott.     Ibidem. 

TH  £  defendant  pleaded  the  Mint  a£l ;  and  the  ifliie  to  h4 
tried  was,  whether  he  was  a  fhelterer  within  the  JSnt  oa 
the  nth  of  Feburary  1722.  To  prove  him  at  large  at  thai 
time^  the  plaintiff  called  feveral  of  the  creditors  ^  and  it  was 
objeded,  that  they  were  not  good  witnefles  to  prove  it,  being 
intereficd  in  the  event  of  the  queftion :  and  I  cited  the  cafe 
of*  Shuttleworth  V.  Bravoy  where  on  an  ifliie  out  of  Chancery 
to  try  whether  a  bankrupt  had  forfeited  the  allowance  out  of 
his  eftate  by  gaming  contrary  to  the  aft,  it  was  refiifed  to  kt 
any  of  the  creditors  be  fworn  to  prove  a  gaming,  becaufe  that 
was  fwearing  to  increafe  their  own  dividend. 

The  Chief  Juftice  allowed  that  cafe,  but  faid  fliat  affeded  aD 
the  creditors,  whereas  here  the  plaintiff  only  was  at  prcfent 
concerned.  He  faid  it  would  go  to  their  credit,  but  not  to 
their  competency  ;  fo  they  were  fworn. 


Powell  verfus  Hord,  vie'  Oxort*. 
^  Coram  Raymond,  Chief  Jujilcey  i«Middlefcx. 

Shenff*t bailiff  A  CTION  for  falfe  return  of  non  ejt  inventus  on  mefn^ 
jio  witnefs  to  Xa.  procefs.  And  the  Chief  Jifftice  refufed  to  let  the  dc- 
aJ^ft.*"""^^ '^^  fendant  prove  by  the  bailiff  whp  had  the  warrant,  that  he  ha4 
Ld.  Raym.  endeavoured  to  execute  it,  becaufe  he  had  given  fecurity,  fo 
»4"-  that  it  was  his  own  caufe  in  effeft. 

iiriaion  for  The  flieriff  not  being  able  to  excufe  the  iieturn  5  it  Was  at- 
fiUe  return  on  tempted  to  mitigate  the  damages,  by  fhewing  that  the  defend* 
mffne  proceft  ^^^  ^^  jjjy  vifible,  and  it  being  only  mefne  procefs,  the  debt 
was  not  loft,  and  the  meafure  of  damages  fliould  be  <mly  the 
expence  of  the  process.  .  The  Chief  Juftice  in  his  diredion 
inclined  to  give  the  plaintiff  the  whole  debt  of  43/.  (it  being 
an  action  of  debt  on  a  judgment)  becaufe  there  was  but  a 
poflibility  of  the  plaintiff's  recovering  againft  the  original  de- 
fendant. He  iaid  it  would  depend  on  circumftances,  and  tfthe 
defendant  had  been  a  man  of  eftate,  and  fo  no  danger ;  he 
fhould  think  the  debt  would  be  too  much  to  give :  but  that 
not  being  this  cafe,  the  jury  found  the  whole  debt  in  damages, 
with  the  opinion  of  the  Chief  Juftice.  And  afterwards  the  dp- 
fendartt  moved  for  a  new  trial ;  and  upon  the  Chief  Juftice's 
ftating  the  cafe,  as  it  appeared  upon  the  evidence,  the  whole 

court 


the  jury  may 
give  the  whole 
debt  in  da« 
jQages. 
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court  were  of  opinion,  the  Chief  Juftice  had  done  right,  in  rc- 
fufing  the  bailiff  to  be  a  witnefs  ;  and  that  as  to  the  point  of 
damages  the  verdict  was  rigiit,  and  there  ought  to  be  no  new 
trial. 


Stone  verfus  Lingwood. 
jtt  Guildhall,  coram  Eyce. 

THE  plaintiff  was  captain  of  a  ifliip,  <asid  the  defendant  In  trover  the 
owner:  the  plaintiff  brought  over  a  fmall  parcel  ef  ele-  defend^ can- 
I^iants  teeth  on  his  own  account,  and  a  Iftrge  parcel  for  the  de-  uinmg  goods 
fendant,  who  entered  the  whole  at  the  Cuftom^houfe^  paid  the  till  money  uid 
duty,  and  had  the.  whole  delivered  out  to  him;    and  not  re-  ?J*^j[|5**"  ^°* 
delivering  to  the  captain   his   parcel,  an  aftion  of  trover  was 
brought.     And   it  was   infilled   for  the   defendant,    that   the 
plaintiff  fhould  (hew  a  tender  of  the  duty,  otherwife  the  goods 
were  in  the  nature  of  a  pledge,  and  he  was  not  bound  to  deliver 
them :  but  the  Chief  Juftice  iaid,  that  would  Jiot  juftify  the 
defendant  in  keeping  them,  for  he  had  his  aftion  for  the  money; 
and  if  he  would  (hew  what  the  duty  came  to,  it  might  be  de- 
duced in  damages.     Which  was  done  accordingly. 


Ryley  virfus  Hicks. 
In  Middlefex,  coram  Raymond,  Chief  Juftice. 

THE    plaintiff  declares,  that  24  ^ebruary^  '^7^39  ^  ^-'  Leafes l»y  parol 
mifedto  the  defendant  a  chamber,  a  cellar,  and   half  a  to  commence  At 
/hop,  habendum  from  Lady^day^cn  next  for  a  quarter  of  a  yeai;,  Le  ood.  ^^' 
and  foTrom  quarter  to  quarter,  fo  long  as  both  parties  ihall 
pleafe,  at  5/.^^  quarter. 

It  was  objefled  by  UHjitaker^  that  this  being  to  commence  at 
a  future  day,  was  but  a  leafe  at  will  fince  the  ftatute  of  frauds. 
The  Chief  Juftice  at  firft  thought  it  a  good  objection,  but  upon 
farther  confideration  he  was  of  opinion,  that  the  exception  was 
not  confined  to  leafes  that  were  to  commence  from  the  time  of 
•jnaking,  but  was  general  as  to  all  leafes  that  were  not  to  hold 
for  above  three  years  from  the  making.  So  the  plaintiff  had  a 
verdia.     Strange  pro  quer' . 


Titus 
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Chaoge-alley 
compuution 
U  to  be  taken 
ky  calendar 
Bxmths* 


Titus  verfus  The  Lady  Preftojn. 

At  Guildhall^  coram  Gilbert,  Onef  Baron. 

D£  B  T  on  bond  :  the  defendant  pleaded,  that  the  money 
was  lent  from  24  Augujl  to  24  May^  for  a  premium  of 
150  Guineas.  And  on  evidence  it  appeared,  the  bargain  was 
for  nine  months.  It  was  objefted,  pro  qucr\  to  be  a  variance, 
becaufe  months  muft  be  taken  to  be  lunar,  and  not  calendar, 
and  then  it  does  not  come  fo  far  as  the  24th  of  May.  But  the 
Chief  Baron  thought  it  well  enough,  the  general  underftanding 
being  of  calendar  months  in  cafes  of  this  natiu'e.  So  the  de- 
fendant had  a  verdift .     Strange  pro  defendente. 


Morcland  verfus  Bennett* 
In  Middlefex,  coram  Raymond,  Chief  Jujiiee. 


If  any  iatereft 
WAS  paid  upon 


1"*  O  a  b*nd  of  thirty  years  ftanding,  the  defendant  pleaded 
...uiuiwnaarw  /^/c/V  ad  diem,    and   relied  upon   the  prefumption :  the 

the  day,  it  m»ft  plaintiff  in  anfwer  could  only  prove  payment  of  intercft  two 
Jf  ■  Pj**  "^"  years  after  the  time  mentioned  in  the  condition,  but  gave  no 
4  An.  c.  1*6.       evidence  of  any  receipt  or  demand  for  twenty-eight  years  paft. 

The  Chief  Juftice  was  of  opinion,  that  this  plea  of  payment  at 
the  day,  was  to  be  taken  as  ttri£^ly  in  this  cafe,  which  went 
only  upon  the  prefumption,  as  in  any  other  cafe;  and  the 
plaintiff  having  falfified  the  plea,  by  fhewing  a  payment  of  iit- 
tereft  two  years  after,  it  was  not  enough  to  fay  the  other  twenty- 
eight  ^ears  were  enough  to  let  in  the  prefumption  ;  becaufe, 
to  take  advantage  of  that,  the  defendant  fhould  have  pleaded 
upon  the  aft  for  amendment  of  the  law,  that  he  paid  the  money 
after  tlie  day,  in  which  cafe  it  would  have  been  with  him  upon 
this  evidence. 


Dominus  Rex  verfus  Fox.     Ibidem. 


/^  N  an  indiftmcnt  for  an  affault,  it  was  proved,  that  the 


Vying  I  wager 

4othnotincapa-  v^  profccutor  had  laid  a  wager,  that  he  fhould  convift  the 

^tate  for  a  wit-  j^f^.^^^^^^^^     j^^^  ^^  Chief  Juftice  held  him  to  be  a  good  wit- 

^  Uv.  1^2.       nefs  for  the  King,  though  it  might  go  to  his  credit. 
rMod.  31. 


Fowler 
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Fowler  verfus  Sir  Thomas  Samwell. 

Jt  Guildhall,  coram  Raymond  C.  J. 

jpO  TVL  E  R  being  the  furviving  partner  of  Ntccols^  brought  Where  a  d^ 
-^  an  action  upon  the  following  note,  and  likewife  deelarcd  on  '*  ^°  .VI^*^  "7** 
an  indebitatus  ajfumpfst^  **  Received  and  borrowed  of  iZ/VA^rrf  fequcni  **the« 
**  l^tctols  and  co.  4500/.  which  I  promife  to  repay  with  intc-  m'»ftbcanex«a 
•*  reft,  on  his  transferring  to  me  or  order  550  /.  South-fa  ftock."  ^l^^^^^^ 
The  tender  of  flock  was  proved  to  be  after  the  death  of  Niccols,  tiff  coreco^oj 
And  the  Chief  Juftice  was  of  opinion,  that  it  being  tied  up  to  *  l*"*^^  «»^^4- 
a  tender  by  I^ccols  (who  had  time  during  life,  if  not  haftened  **""  ^^^* 
by  rcqueil)  no  tender  after  his  death  could  make  this  an  abfolute 
debt  recoverable  upon  an  indebitatus  ajfumpftt :  but  the  plaintiff 
muil  go  upon  the  fpecial  count.     Strange  pro  quer\ 


Grammer  ct  al*  verfus  Nixon. 
jft  Guildhall,  coram  Eyre  C.  J. 

AGoldfmith's  apprentice  fold  an  inggt  of  gold  and  iilver  M^|ari!ablefW 
upon  a  fpecial  warranty  that  it  was  of  the  fame  value  per  ^fw^of  appre»- 
ounce  with  an  efiay  then  fhewn.    Upon  the  evidence  it  appeared  sdVcaC  EaUU 
he  had  forged  the  eflay,  and  that  the  ingot  was  made  out  of  a  ix4« 
lodger's  plate,  which  he  had  ftolen.     And  the  Chief  Juftice 
held  the  mafter  was  anfwerable  in  this  cafe.    Strange  pro  def. 

Burnaby's  cafe. 
In  Cane,  coram  Domino  King. 

Ct^O  MS  and  Allen  having  recovered  judgment  againft  him,  He  who  has  the 
-*    he  was  furrendered  by  his  bail,  and  then  charged  in  exc-  }^^  "*  "f^ 

r  i«Lii''/T-'        1-  fi-  I-        t.    "^'^  cannot  be«r 

cution  J  after  which  the  plaintins  m  that  action  prefer  their  petitioning  cre- 

petition  to  the  Lord  Chancellor,  as  creditors,  for  a  commiiHon  ^*^'* 

of  bankruptcy,  which  iflued  j  but  was  fuperfeded  by  the  bank-  ,8^9.    ^^ 

rupt's  petition,  the  Chancellor  being  of  opinion,  that  the  body 

of  the  debtor  being  in  execution,  it  was  a  fatisfaftion  of  the 

debt  in  point  of  law,  fo  that  they  were   not  creditors,    who 

could  petition.     Strange  pro  cr^ditoribus. 

The 
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The  Duke  of  Somerfet  verjui  France  et  al'. 
Tenant  for  life   y  J  P  O  N  the  death  of  her' grace  the  Duchefs  of  Somerfet^ 

by  a  marriage 
fettlement  of  a 


by  amarria-e       II    ^^c  Duke  her  hufband  claimed  a  general  fine  of  the  fc- 


manor,  is  inti-  ^'^^"^^  cuftoHiary  tenants  of  the  feveral  manors  of  Cockermuth^ 
tkdtoagcnena  ls\^  in  the  county  of  C«//i^tfr&W^, which  were  the  inheritance 
fine  from  the  of  the  Duchcfs.  And  the  Duke  having  affeffed  their  fines,  and 
nantjToPthat  ^^^  tenants  having  refufed  to  pay  them,  the  Duke  brought  hif 
manor,  upon  the  bill  in  the  court  of  Chancery,  to  eftablifh  his  right  to  thefe 
'^r'l-^'*!*  ^f^  fines,  as  next  admitting  lord. 

admitting  lord.  '  ^ 

Fartefc.  Rep. 

41.  6Vin.Abr.      The  bill  fct  forth  that  %c/^ii  Earl  of  Nortbumberbmd  wu 
109.  \'U  5,        feifed  of  the  faid  manors  in  fee,  and  that  upon  his  death  they  it* 
fcended  to  his  daughter  and  heir  the  lady  Elizahttby  who  af- 
terwards was  married  to  the  Duke  of  Somerfet^  and  that  upon 
fuch  marriage  fhe  levied  a  fine  of  the  (aid  manors,  to  the  u(e 
of  herfclf  for  life,  remainder  to  the  Duke  for  life,  remainder 
to  their  firft  and  every  other  fon  in  tail,  with  other  remainders 
over.     That  upon  the  marriage  of  Lord  HerffoYdy  who  was 
the  eldeft  fon  and  heir  of  the  laid  Duke  and  Duchefs,  reco- 
veries were  fufl'cred  of  the  faid  manors,  tt  the  ufe  of  the  Duchefs 
for  her  life,  remainder  to  the  Duke  for  his  life,  remainder  to 
the  Lord  Hertford  in  tail,  with  other  remainders  over.    Then 
^      the  bill  fct  forth,  th;'t  it  was  the  cuftom  of  thefe  feveral  ma- 
nors, for  the  lord  or  lady  thereof  for  the  time  being  to  admit 
the  feveral  tenants  of  the  manors  to  their  refpe^ve  efta^es, 
and  that  by  virtue  of  iiich  admittance  the  (evenl  tenants  hal 
a  right  to  bold  their  refpedive  eftates,  during  the  joint  lives 
General  iine.      of  fuch  tenant,  and  fuch  admitting  lord  or  lady.     That  in  con- 
For  the  meaning  ^deration  of  fuch  admittances  from  the  lord,  the  tenants  have 
of  the  word       time  out  of  mind  refpedively  paid  to  fuch  admitting  lord  a  fine 
^^Irlrltls    ^^  i^dP^'^y  which  hath  been  generally  afleffed  by  the  lord's 
of  the  ^Law^'    fteward  at  a  court  held  for  that  purpofe,  called  the  court  of 
j^pelm.  Gkjf.      dimiflions.     And   that  thefe  fines  or  grejfumi    are  called  the 
^63,  269.         general  fines,  and  are  due  to  the  next  fucceeding  lord  upon  die 
death  of  the  laft  admitting  lord  j  by  whofe  death  there  is  a  ge- 
neral determination  of  the  eftates  of  the  tenants.     That  there 
Propping  fines,  are  likcwife   other   fines,  which  by  the  cuftom  are  due  to 
the  lord  from  thefe  tenants ;  and  thofc  are,  where  the  tenant 
dies,  then  his  heir,  who  has  a  right  to  be  admitted  to  hi^  fa- 
ther's eftatc,  is  obliged  to  pay  the  lord  a  fine  for  fuch  admit- 
tance.   And  wliepe  this  tenant  aliens  his  eftate,  the  lord,  upon 
the  admiilion  of  the  alienee,  has  a  right  to  a  fine  ;  and  thefe 
fines  which  thus  happen  upon  the  death  or  alienation  of  the 
tenant  arc  ballecf  dropping  fines. 

• 

1  he  fines  the  Duke  demanded  by  this  bill,  were  the  general 

fine?,  which  he  infifted  were  due  to  him  as  next  admitting 

lord, 
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lord,  upon  the  death  of  his  lady,  the  Duchefs  of  Samirjif.  And 
the  bill  fet  forth,  that  the  Duchefs  being  the  lady  of  thefe  iha* 
pors,  and  having  married  the  Duke,  a  court  of  dimiffions 
was  held  in  the  names  of  the  faid  Duke  and  Duchefs,  in  or- 
der to  grant  the  tenants  new  eftates,  their  former  having 
been  determined  by  the  death  of  Earl  yoafyn :  and  at  fuch 
court,  admittances  were  granted  to  the  feveral  tenants,  ha^ 
btndum  at  the  will  of  the  lord,  according  to  the  cuftom  of  the 
faid  manors,  during  the  joint  lives  of  the  faid  Duchefs  and  the 
£iid  tenant.  That  the  defendants  (being  tenants  of  the  faid 
manors)  held  their  eftates  under  fuch  admittances,  till  the 
fkath  of  the  faid  Duchefs  \  and  that  fhe  being  dead,  the  Duke 
became  lord  of  the  faid  manors,  and  the  tenants  eftates  being 
determined  by  the  death  of  the  Duchefs,  their  admittances  be- 
ing only  for  their  joint  lives,  the  Duke,  as  next  admitting 
lord,  had  a  right  to  a  general  fine.  And  the  bill  fet  forth, 
that  the  Duke,  in  purfuance  of  this  right,  had  called  proper 
tourts,  and  had  regularly  afleiTed  the  defendants  fines ;  and  that 
leveral  of  the  tenants  of  thefe  >aianors  had  fubmitted  to  pay 
fheir  faid  fines  ;  but  that  the  defendants,  with  feveral  others, 
had  refufed,  under  a  pretence  that  a  general  fine  was  not  due 
to  the  Duke,  but  was  to  be  paid  to  the  heir  after  his  death. 
The  bill  therefore  prayed  that  the  Duke's  title  tp  thefe  general 
fines  might  be  eftablifhed. 

The  defendants  in  their  anfwcr  admitted  the  feveral  a]lega«  Anfwtr« 
tions  in  the  bill,  and  that  the  Duke  was  intitlcd  to  be  tenant 
by  the  curtefy.  They  infifted  that  the  fines  which  they  were 
obliged  to  pay,  were  known  and  afcertained  by  cuftom,  and 
that  the  lord  was  bound  by  fuch  cuftom,  and  could  not,  with- 
out their  being  parties,  create  any  eftate  to  a  ftranger,  which 
would  fubjcft  them  to  any  extraordinary  fines.  They  infifted 
that  by  the  cuftom  of  thefe  manors  a  lord  who  was  tenant  by 
the  curtefy,  or  lady  tenant  in  dower,  had  no  right  to  a  gene- 
fal  fine  ;  and  that  they  were  onlv  obliged  to  pay  a  general 
fine  to  the  lord  who  comes  in  by  defcent,  or  to  him  that  comes 
in,  in  loco  haeredis.  They  infifted  that  although  the  Duke  was 
t>ecome  tenant  for  life  of  thefe  manors  by  the  Duchefs'?  death^ 
yet  no  fine  was  due  to  him  5  for  if  he  had  been  tenant  by  the 
curtefy,  no  fine  would  have  been  due,  and  his  claiming  by  fet- 
element  cannot  better  his  cafe ;  for  then  it  would  be  in  the 
power  of  the  lords  of  fuch  manors,  to  multiply  the  tenants 
fines,  and  greatly  burthen  their  eftates,  if  every  fuch  lord  who 
hath  an  intervening  eftate  by  fcttlement  fliould  be  intitled  to  a 
general  fine. 

Upon  the  nth  of  June  1725,  this  caufe  came  to  be  heard 
^^forc  the  Lord  Chancellor  Kin^^ 

Serjeant 
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Serjeant  Pengetty,  and  Torke  Attorney  General,  argued  for  th« 
Duke :  that  the  Duke  by  this  fettlement  was  a  purchafer,  and 
ttood  in  loco  haeredis.  That  the  tenants  having  adccpted  admit- 
tances to  hold  during  the  life  of  the  tenant  and  the  life  of  the 
Duchcfs,  and  the  Duchefs  being  dead,  their  eftates  were  ne- 
celfarily  determined  :  and  the  fines  being  by  cuftom  due  to  the 
next  admitting  lord,  and  the  Duke  of  Somerfet  being  fuch 
lord,  the  fines  were  undoubtedly  due  to  him,  and  there  was 
no  pretence  that  the  payment  of  them  fhould  be  poftponed : 
nor  is  this  any  wrong  or  hardihip  upon  the  tenants,  for  this 
was  a  juft  and  honeft  fettlement,  made  without  the  leaft  ap- 
pearance of  fraud,  and  upon  the  moft  valuable  confideration  in 
the  law :  nor  is  it  any  inconvenience  to  the  tenants,  for  their 
eftates  will  ftill  depend  upon  the  life  of  the  lord,  who  admits 
them  \  and  the  life  of  a  tenant  for  life,  is  as  good  as  the  life 
of  a  tenant  in  fee.  It  is  in  proof  from  feveral  of  our  depofi- 
tions,  that  tenants  in  dower,  and  tenants  by  the  curtefy,  have 
admitted  in  fuch  cafes,  and  have  received  general  fines }  and 
thefe  inftances  determine  the  prefent  queftion,  and  prove  that 
the  Duke  hath  an  unqueftionable  right  to  the  fines  which  he 
demands. 

Wearg^  Solicitor  General,  for  the  defendants  argued,  that 
the  payment  of  thefe  fines  depends  intirely  upon  the  cuftoms 
of  thefe  manors  :  and  though  the  tenants  eftates  (hould  be  dcr 
termincd  by  the  death  of  the  Duchcfs,  yet  it  docs  not  nccef- 
farily  follow  from  thence,  that  the  Duke  is  intitled  to  a  general 
fine,  unlefs  there  be  a  cuftom  to  fupport  his  claim.  Thefe 
fines  were  originally  payable  only  to  the  heir,  or  a  purchafer, 
and  were  paid  in  nature  of  a  relief.  .  We  have  many  inftances 
in  our  depofitions,  where  tenants  in  dower  and  tenants  by  the 
curtefy  have  demanded  thefe  fines,  and  the  tenants  have  refufr 
ed  to  pay  them  \  and  it  is  the  received  notion  throughout  all 
the  counties  where  thefe  fort  of  cuftomary  eftates  prevail,  that 
only  the  heir  who  comes  in  by  defcent,  and  he  who  comes  in 
in  loco  haeredis^  are  intitled  to  a  general  fine. 

This  fettlement  which  the  Duke  claims  by,  does  not  alter 
the  nature  of  his  eftate  j  it  is  only  a  life  eftate,  and  what  the 
law  would  have  given  him  ;  it  does  not  enlarge  his  eftate,  but 
only  exempts  him  from  being  puniflied  /or  wafte.  The  te- 
nants are  ftrangers  to  this  fettlement,  and  are  not  at  all  con- 
cluded by  it>  and  it  muft  be  conlidercd  as  a  fraud  upon  them, 
if  it  was  intended  to  create  fuch  an  eftate  in  the  Duke,  as 
would  necefl'arily  multiply  their  lines  and  encrcafe  the  burthen 
upon  their  eftates. 

We  admit  that  dropping  fines  have  been  paid  to  tenants  in 
dovvcr  and  tenants  by  the  curtefy  i  but  no  argument  can  be 

2  drawn 


•  •  •    * 

Michaelrirtas  Tcfm  12  Geo*  657 

iJfa'whi  from  thence,  that  they  arc  intitled  to  a  general  fine : 
find  if  the  rule^  that  every  admitting  lord  is  intitled  to  a  ge- 
neral fine,  fbould  prevail ;  then  tenants  for  years  of  thofe 
manors^  who  are  domini  fro  tempore^  would  be  intitled ;  and 
the  confequence  o^  that  would  be,  that  (hort  leafes  of  thefe 
manors  might  be  made,  and  the  tenants  be  thereby  oppreiTed 
by  frequent  and  extravagant  fines. 

But  what  the  defendants  chiefly  infift  upon  is,  that  there  is 
n6  cuftom  in  any  of  thefe  manors,  or  in  any  other  manor  of 
the  fame  tenure^  which  can  fupport  the  Duke's  demand  of  a 
general  fine ;  yet  as  the  depofitions  contain  contrariety  of  evi- 
dence upon  this  pointy  the  ^ireft  way  of  determining  this  quef- 
tion  feems  to  be,  by  dire<5Ung  an  iiiue,  in  which  this  cuftom 
'and  the  Duke's  right  may  be  tried. 

King  Lord  Chancellor%  The  firft  queftion  arifes  upon  the 
determination  of  the  tenants  eftates ;  and  they  were  undoubtedly 
determined  upon  the  death  of  tlie  Duchefs  of  Somerfet ;  for  the 
grants  or  admittances  being  to  each  tenant  to  hold  for  his  life 
and  the  life  of  the  Duchefs,  the  eftate  of  each  tenant  is  ne- 
Cleflarily  determined  by  her  death. 

The  next  and  principal  queftion  is,  whether  a  fine  is  due 
to  the  Duke  from  his  tenants  upon  the  death  of  his  Duchefs. 
And  in  the  refolving  this  queftion  it  is  firft  to  be  confidcred, 
upon  what  account  thefe  general  fines  become  due :  now  it 
appears  from  the  nature  of  thefe  admittances,  that  upon  the 
death  of  the  laft  admitting  lord,  all  the  eftates  of  the  tenants, 
which  are  held  under  his  admittances,  are  determined ;  ^nd 
their  eftates  being  fo  determined,  it  is  neceffary  for  the  tenants, 
before  they  can  have  any  new  eftate,  to  have  a  regrant  from 
the  fuccteding  and  next  admitting  lord,  which  regrant  they 
have  a  right  to,  and  that  right  gives  their  eftates  the  denomi- 
nation of  tmant-right-ejiates :  from  hence  it  appears,  that  the 
fines  which  are  paid,  are  paid  upon  account  of  the  admiflion  to 
the  new  eftate  ;  and  therefore  that  lord  who  bath  a  right  to 
admit,  hath  a  right  to  the  fines;  the  lord  grants  the  tenant  1^ 
new  eftate,  and  in  confideration  of  that,  a  fine  becomes  due  to 
him  from  the  tenant.  The  only  queftion  then  feems  to  be, 
whether  the  Duke  hath  a  right  to  admit.  And  the  tenant 
feems  to  agree  that  he  has  ;  for  they  allow  th^t  if  a  particular 
tenant  dies,  the  Duke,  upon  the  admifiion  of  his  heir,  is  intitled 
to  a  dropping  fine  :  Noa^  can  the  Duke  be  intitled  to  this  drop- 
ping fine,  if  he  be  not  the  admitting  lord  ?  And  if  he  hath  a 
power  to  admit,  and  hath  a  right  to  a  fine  upon  the  determin- 
ation of  a  particular  eftate  by  tht  death  of  a  particular  tenant, 
why  hath  he  not  an  equal  power  to  admit,  and  an  equal  right  ^ 

Vol.  I.  U  u  to 
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to  his  fines,  upon  the  determination  of  the  tenants  eftates  in 
general  by  th^  death  of  the  laft  admitting  lord  ?  it  is  very  ex- 
traordinary to  allow  it  in  the  one  cafe,  and  not  in  the  other :  if  a 
particular  tenant  dies,  his  eftate  is  determined,  and  his  heir 
mud  pay  a  fine  to  the  Duke  i  yet  if  the  laft  admitting  lord  dies; 
all  the  eftates  of  the  tenants  are  determined,  and  yet  the  Duke 
hath  no  right  to  a  fine. 

It  hath  been  objeded,  that  this  is  multiplying  the  fines  of 
the  tenants,  and  fubjeding  them  to  frequent  burthens  of  this 
kind.  But  where  is  the  inconveniency  to  the  tenants  i  tbey 
are  ftill  to  hold  during  their  own  lives  and  the  life  of  the  lord 
who  admits  them ;  and  that  is  the  very  tenure  of  their  eftates : 
nay  if  a  lelTee  for  years,  or  any  other  dominus  pro  tempore  ihould 
admit  thein,  their  eftates  would  be  good,  according  to  tfaefe 
admittances,  during  their  own  lives  and  the  life  of  fuch  lord ; 
and  the  determination  of  the  lord's  eftate  would  have  no  in- 
fluence upon  theirs.  Indeed  if  there  (hould  appear  to  be  aoy 
fraud  or  contrivance  in  a  fettlement  of  this  kind,  by  putting 
in  a  number  of  lives  fucceffively,  on  purpofe  to  multiply  the 
fines  of  the  tenants  \  this  court  would  undoubtedly  interpofe 
in  fuch  cafe,  and  relieve  them;  but  in  the  prefent  cafe  nothing 
of  that  kind  can  be  pretended. 

Thefe  are  my  prefent  thoughts  upon  this  queftion :  but  as 
the  counfel  for  the  defendants  have  inlifted  upon  having  an  ifiiic 
tried,  I  readily  agree  to  it. 

And  this  being  agreed  to  by  the  counfel  for  the  Duke,  as 
ifliie  was  diredled  to  be  tried  at  the  b^r  of  die  court  of  King's 
Bench  by  a  jury  oiMiddlefex ;  which  ifiue  was  this,  vi%.  whe* 
ther  a  general  fine  was  due  to  the  Duke  of  Somerfet  from  the 
tenants  of  the  manors  of  Cockermouthj  ^c,  as  next  admitting 
lord,  upon  the  death  of  the  Duchefs  of  Somerfet* 

And  in  the  beginning  of  this  term,  this  iflue  was  accord- 
ingly tried  before  Raymond  Chief  Jufticc,  Mr.  Juftice  Forte/cue^ 
and  Mr.  Juftice  Reynoldsy  ("Mr.  Jufticc  Pofnys  being  abfent). 

Upon  the  trial  three  points  came  in  quftion  in  relation  to 
evidence. 

f.oracofcunofn-      !•  '*Vhethcr  lords  of  other  cuftomatry  manors  ihould  be  al- 

irym.M.orsdif.   lov.cd  as  witncflcs.     And  it  was   refolved,  that  they  ihould 

\tiUu  "    *^"  "^^  bccaufe  the  prefent  queftion  concerned  the  right  of  lords  of 

fuch  manors,  w  ho  came  in  by  fettlement  to  their  fines ;  and 

therefore  they  had  a  plain  intereft  in  the  event  of  the  caufe. 

2.  The 
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.  11.    The   fecond   queftion  arofe    upon  this;  the  plaintiff's  It  waiaHowed 
couniel  offered  to  give  in  evidence,  that  feveral  other  tenants  !iiJ^*the*^Je!* 
who  hold  of  the  manors  in  queftion,  under  the  fame  tenure  as  fendmts,  Jsac 
the  preient  defendants,  had  fubmitted  and  paid  their  fines  to  ?^^^  tenants 
the  Duke  :  and  this  evidence  was  oppofed  by  the  counfel  6(  ^^  Mid!!"*^* 
the  defendants,  who  infifted,  that  what  was  done  by  other  te- 
nants could  not  be  given  in  evidence  againft  them,  for  they 
were  ftrangers  to  the  defendants,  and  had  fubmitted  iince  the 
fuit  was  commenced.     It  was  faid,  that  even  if  a  verdi£l  had 
been  recovered  againft  the  other  tenants,  it  could  not  be  given 
in  evidence  againft  the  prefent  defendants,  much  lefs  a  matter 
in  fats,  which  was  {o  recent,  that  it  could  be  of  no  manner  of 
weight. 

To  this  it  was  anfwered,  that  it  being  a  cuftom  which  was 
now  trying,  it  was  very  proper  to  give  in  evidence  the  a£b 
and  ufages  of  the  tenants  of  the  fame  manors.  And  the  cafe  Carthew.  i8t. 
of  the  city  of  London  v.  Clarke  in  this  court  before  Hoit  Chief 
fuftice  was  cited,  where  (it  was  faid)  verdi£b  againft  former 
iefendants  who  were  in  the  like  circumftanCes  as  the  then 
i^endants,  were  permitted  to  be  given  in  evidenbe.  So  in 
ie  cafe  of  toll,  where  aftions  are  brought  for  not  paying  it, 
:lie  plaintiff  is  always  allowed  to  give  in  evidence  payment  by 
others ;  unlefs  it  be  made  appear,  that  fuch  payment  was  by 
rollufion.  So  in  the  cafe  of  moJus*s  this  kind  of  evidence  is 
ilways  allowed. 

The  court  held,  that  they  never  knew  this  kind  of  evidence 
ienied;  and  the  weight  of  it,  and  the  recency  of  the  faft,  were 
rircumftances  entirely  proper  for  the  jury:  fothe  plaintiff  was 
dlowed  to  give  the  evidence  he  offered. 

3.  The  third  point  was  the  moft  material^  and  that  arofe  Cuftonn  of 
upon  the  plaintiff's  offering  to  give  in  evidence   feveral  in-  ofhcr  manort 
lances  of  fines  being  paid  in  like  cafes,  to  lords  of  other  jg^"*"*^' 
manors. 

This  was  oppofed  by  the  Solicitor  General  for  the  defendants, 
^o  infifted,  that  this  kind  of  evidence  could  not  be  given ; 
hr  the  cuftom  which  was  now  in  difpute,  was  ufed  and  con- 
ined  to  the  manors  in  queftion  ;    and  '  therefore   no  cuftom 
jirhich  prevailed  in  other  manors,  could  be  any  ways  applicable 
b  the  particular  cuftom  now  in  difpute.     Cuftoms  are  dif- 
erent  in  different  manors,  and  it  would  be  of  the  worft  con- 
iequence,  and  create  the  utmoft  confuiTion,  if  the  cuftom  of 
me  manor  fhould  be  allowed  in  proof  to  flipport  the  cuftom 
tf  another  manor.     Cuftoms  of  particular  manors  are  in  their  * 
lature  diftind,  but  if  this  fort  of  evidence  fhould  be  allowed,  • 
he  cuftoms  of  all  manors  muft  become  the  fame :  in  fome 

U  u  2  manors 
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manors  heriots  are  paid,  in  fome  not ;  in  fome  the  fines  trf 
certain,  in  ibme  arbitrary  ;  but  becaufe  a  heriot  is  paid  ijl 
the  manor  of  y/.  is  it  therefore  any  rcafon  that  a  heriot  muft 
be  paid  in  the  manor  of  B  ?  Certainly  no  ;  for  the  cuftom  of 
one  manor  can  by  no  means  be  conclufive  upon  another  ma- 
nor 'y  bccaufc  each  manor  hath  its  particular  cuftoms,  and  they 
have  no  relation  to  one  another,  but  by  accident.  Each  manor 
hath  its  own  cudoms,  and  the  validity  of  thofe  cuftoms  muft 
depend  upon  their  own  ftrcngth,  without  having  any  affiftanct 
from  the  cuftoms  which  prevail  in  ether  manors. 

Serjeant  TFynne  of  the  fame  fide  faid,  that  it  had  been  Ae 
conftant  pra£lice  on  the  northern  circuit,  where  queftions  of 
this  kind  frequently  arufe,  always  to  difailow  of  this  fort  of 
evidence  \  and  he  cited  a  cafe,  m  which  Mr.  Juftice  RipJii 
ruled  it  fo,  the  laft  aflizes  at  CarUJb. 

Serjeant  Pingcltf  cmtra.    The  evidence  we  offer,  is  In  ordet 
to  fhew  the  uniformity  of  the  cuftoms  of  thefe  kinds  of  manorr 
in  general,  diroughout  the  whole  county.     We  do  not  (aj, 
that  becaufe  there  is  fuch  a  cuftom  in  one  manor,  that  there 
muft  therefore  neceflarily  be  the  iame  cuftom  in  another }  no, 
we  are  only  attempting  to  explain  the  Aature  and  tenure  of 
thefe  cuftomary  eftates^  and  are  going  to  (hew,  that  where- 
ever  thefi:   fort  of  eftates  prevail,  the   k>rds  who  have  been 
tenants  for  life  of  fuch  manors,  have  always,  without  any  con- 
troverfy,  received  their  general  fvies :  and  this  muft  certainly  be 
very  proper  evidence  in  the  preCcnt  queftion :   it  will  prove, 
that  it  is  the  nature  of  thefe  eftates  in  all  places  where  tbey 
prevail,  to  be  fubjecft  to  the  payiDcnt   of  fines  in  like  cafes, 
and  that  it  is  the  undoubted  privilege  of  like  lords   to  be  in- 
titled  to  them»    If  there^ftiould  be  a  queftion  whether  a  copy- 
hold can  be  entailed  j  the  party  would  have  liberty  to  give  in 
evidence  the  cuftom  of  entailing   in  other   manors.    But  I 
hope  the  court  will  have  no  difficulty  in  allowing  this  fort  of 
evidence,  fince  this  very  queftion  hath  been  already  determined' 
upon  a  fokom  trial  at  bar  between  Chaptnan  and  Atkit^y 
Mich.  24  Car.  %,   B.  R.    3  Kib.  90.  where  the  queftion  was, 
whether  a  general  fine  was  due  to  an  infant  fucceeding  lord, 
during  his  minority;  and  upon  the  trial  of  this  afliie,  the  de- 
fendants gave  in  evidence,  that  other  manors  adjoining  had  the 
fsitnt  cuftom  not  to  pay  to  the  lord  till  he  was  of  full  age  \  and 
the  book  fays,  that  tlie  court  held  this  evidence  to  be  good. 

Attorney  General  of  the  fame  fide.  The  prefent  queftion  con- 
cerns the  nature  of  cuftomary  eftates  in  general,  and  this  is  a 
tenure  by  which  the  greateft  part  of  the  eftates  ia  the  north- 
em 
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€rn  counties  are  held  :  it  is  not  the  cuftom  of  thcfe  particular 
manors,  which  the  prefent  queftion  is  confined  to,  but  the 
queftion  relates  to  theie  eftatcs  in  general,  and  thereifbre  tt  is 
very  proper  to  examine  into  the  tenure  and  nature  of  thefe 
^flutes  in  all  other  places  where  they  prevail.  The  iflue  which 
is  to  be  tried  is  not  whether  there  is  fuch  a  cuftom  in  thefe 
particular  manors,  but  whether  the  Duke  of  Sonurfity  as  next 
iKlontting  lord,  hath  a  right  to  thefe  fines ;  fo  that  the  right  is 
the  thing  in  uueftion,  and  to  prove  that  he  hath  a  right,  wc 
lire  gf^ing  to  ihew,  that  it  is  the  nature  of  thefe  cftates  to  be 
fubject  to  a  general  fine  in  fuch  cafes.  If  any  difputc  (hould 
^ifc  about  GavcliindX^iXids  which  lie  out  of  the  county  of  Kcnt^ 
lz&  fome  lands  of  that  tenure  do)  can  it  be  pretended,  that  die 
party  would  not  be  admitted  in  that  cafe,  to  examine  Into  the 
cuftom  of  Gavflkind  in  general  ?  And  it  is  no  more  that  we 
contend  for  in  the  prefent  cafe ;  we  only  defire  that  we  may 
give  evidence  of  what  is  the  general  cuftom  of  tenant-right^ 
dilates. 

Lutwycbe  of  the  fame  fide.  I  have  gone  the  northern  circuit 
many  years,  and  I  have  always  obferved  it  to  be  the  pradice^ 
to  allow  this  fort  of  evidence  (and  in  this  BootU  and  Faxakerkf 
wiio  had  gone  the  fame  circuit  many  years,  and  were  of  coun- 
iel  with  the  Duke,  agreed  with  him.)  He  cited  the  cafe  of 
Kt^-t  which  was  tried  fome  years  ago  at  Carlijk^  and  was  thus  : 

A.  was  lord  of  a  manor,  and  was  the  laft  general  admitting 
lord^  and  fold  the  manor  to  B.  afterwards  C  one  of  the  cufto- 
mary  tenants  of  the  faid  manor  died,  and  jB.  admitted  his  heir ; 
then  j1,  who  was  the  laft  general  admitting  Iord»  died  ;  and 

B.  demanded  a  fine  of  the  heir  of  C  and  upon  the  heir's  re-»  ' 
{ufing  to  pay  it,  B*  brought  his  a^on  againll  him  to  recover 
it^  and  upon  the  trial  B.  was  permitted  to  give  evidence  of 
Ifvhat  was  the  cuftom  of  other  manors  throughout  the  county. 

Raymond  Chief  Jufticc.  I  have  always  looked  upon  it  as  a 
(ettled  principle  in  the  law,  that  the  cuAoms  of  one  manor 
fhall  not  be  given  in  evidence  to  explain  the  cuftom  of  another 
9ianor  ;  for  if  this  kind  of  evidence  Ihould  be  allowed,  the  con- 
fequence  feems  to  be,  that  it  would  let  in  the  cuftom  of  one 
manor  into  another,  and  in  time  bring  the  cuftoms  of  all  ma- 
nors to  be  the  fame.  I  (hould  readily  admit  tliat  diis  evidence 
might  be  allowed,  if  the  cuftoms  of  tenant-right  cftates  were 
the  fame  in  all  manors ;  but  it  is  plain  that  the  cuftoms  of 
thefe  eftatcs  are  different  in  different  manors  :  for  thcfe  reafons 
[  am  inclined,  in  my  own  private  opinion,  to  difallow  the  evi- 
dence, which  is  now  offered :  but  upon  the  authority  of  the 
rafe  in  KMty  and  upon  the  credit  of  the  gentlemen  who  l»o 
the  northern  circuit,  and  affirm  that  it  has  been  the  conftaV.r 

U  u  3  pradice 
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pradice  to  allow  this  kind  of  evidence  there,  I  muft  fubmit^ 
though  againft  my  own  opinion* 

Fortefcue  Juftice.  I  think  the  evidence  which  is  offered  ought 
to  be  allowed  ;  there  is  a  great  difference  betwixt  the  cu/lom  of  a 
manor,  and  the  tenure  of  a  manor  \  and  the  queftion  which  we 
are  now  trying  merely  concerns  the  tenure  of  the  plaintiff^! 
manors  ;  therefore  it  is  very  proper  to  enquire,  what  are  the 
Qualities  which  attend  other  eftates,  which  are  held  by  die 
fame  tenure.  And  it  muft  give  great  fatisfa^on  to  thofe  who 
are  to  try  the  prefent  queftion,  to  know  how  far  this  quality  of 
paying  nnes  in  like  cafes,  has  attended  the  like  tenure  ifl 
other  manors.  I  think  the  cafe  in  Keble  is  a  plain  authority, 
and  we  muft  follow  precedents. 

Reynolds  Juftice.  I  have  been  always  of  opinion,  that  the 
cuftoms  of  one  manor  could  not  be  made  ufe  of  to  influence  the 
cuftoms  of  another.  And  fo  it  has  always  been  held  in  cafes 
where  the  difpute  is  concerning  the  intailing  of  a  copj^ioU ; 
where  the  cuftoms  of  adjoining  manors  are  never  allowed,  as 
evidence  to  fupport  the  cuftom  of  the  particular  manor  in 
queftion.  But  upon  the  authority  of  the  cafe  which  has  been 
iv.  5.  It  WIS   cited,  and  upon  what  has  been  affirmed  by  the  gentlemen  at 

d"oJ^tcr/Tor  *c  ^^^y  I  ^^"^^^^  **^  *«  evidence  that  is  offered  fliaU  be  al- 
their  opinions,  lowed,  though  it  IS  Contrary  to  the  notion  I  have  always  had 
but  they  were   ^f  ^he  rulcs  of  evidence. 

up}   however, 
iipon  putting  the 

cafe  to  them  amd  Upon  this,  the  plaintiff'  proceeded  to  give  evidence  of  the 
the  Barons  of  fuftoms  of  Other  manors. 

the  Exchequer,  . 
they  were  all  of 

opinion  (as  And  aficr  a  long  examination  of  witneffes  in  relation  to  die 

iu*!«?wK!r   <i«ftoms,  and  what  had  happened  in  other  manors,  viz.  that 

tola  me;  tnat  ;,  ,.  p**  #.i.^«ri 

the  evidence  of  tenants  m  dowcf,  jomturelTes,  and  tenants  for  life  by  fettle- 
other  manors     ments,  had  had  general  fines  paid  to  them  by  their  tenants ; 

hlen"aiioiedr  ^^^  J"^/'  ^7  *«  dircftion  of  thc  court,  brought  in  a  verdia 
and  faid  the*y    for  the  plaintiff^  the  Duke  of  Somerfet. 

had  never  known 

^'  And  at  the  end  of  this  term,  the  caufe  came  on  again  be- 

fore the  Lord  Chancellor,  who  decreed  the  tenants  to  pay  their 
fineS)  and  gave  the  Puke  his  cofts. 


Pomioui 
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Dominus'Rex  verjus  Collingburne. 

THIS  was  an  order  of  fcfllons  made  zt  Hicks' 5  HalU  for  ^;^JiJ'f?"y/P' 
the  difcharge  of  an  apprentice  to  a  freeman  of  the  city  of  w'^oh  a  ^cc- 
London^  and  who  was  bound  and  inrollcd  there  :  and  the  order  m.in  of  the  city 
being  removed  hither,  there  were  thcfc  exceptions  taken  to  it.     °^  ^/^^'""»'  •»'• ' 

inrollcd  thcie, 

I.  That  the  apprentice  was  bound  and   inrolled  \n  London,  then  g^i sand 
a.  Not  bound  by  the  juftices.    3.  Not  a  trade  within  Bie  ftatutc,  n,Y«>erin  A'L 
he  being  a  glafier.  ^Ufix.    The 

juiticcs  Of  the 

To  thefe  exceptions  it  was  anfwered,  that  the  claufe  of  the  county^may^dif. 
Aatute  ^Eliz.  r .  4.  §35.  enafts,  "That  if  any  mafter  (hall  ch-irgcMm. 
•*  mifufe  his  apprentice,  hefhall  repair  unto  one  juiHce  of  the  j'^"*^"*/'^'®* 
*•  peace  where  he  dwelleth,  &f3:.     And  §  4c.  provides,  "  That 
**  the  cuftoms  oi  London  znd  Norwich  fhall  be  faved."  Sa'f,  35. 
has  always  received  a  large  conftruftion  in  favour  of  the  jurif- 
di£tion  of  juftices,  for  though  upon  the  mafter's  complaint  no 
power  is  given  to  the  juftices  to  difcharge,  yet  in  21  Car.  2. 
I  Sound.  313.    I  Feni.  175.     Hawkefworth  and  Hillaric'$  cafe, 
it  is  held,  that  it  was  reafonable,  and  within  the  intent  of  the 
ftatute,  that  an  apprentice  fhould  be  difcharged  from  an  ill 
mafter,  as  well  as  a  mafter  fliould  be  difcharged  from  an  ill 
apprentice  ;  and  in  i  Mod,  IVilkins  v.  Edwardsy  there  is  the  fkime 
point,  and  in  i  Vent,  174. 

I.  The  firft  and  principal  queftion  is,  whether  the  court  of 
fcflions  at  Hicks*s  Hall  have  any  jurifdidlion  to  difcharge  an 
apprentice  to  a  freeman  of  London  \  or  whether  he  is  not  to  be 
difcharged  only  by  the  mayor*s  court.  It  is  found  that  the  ap- 
prentice lived  vvith  his  mafter  out  of  the  city  of  London^  and 
within  the  jurifdidion  of  the  juftices  oi  MiddUfex. 

To  this  exception  it  was  anfwered,  that  the  ftatute  does  not 
regard  where  the  binding  or  inrolling  is,  but  gives  the  jurifdic- 
tion  exprcfly  to  the  juftices  of  peace  where  the  matter  lives ; 
and  if  this  did  not  belong  to  the  juftices  of  iW/^^yfA-,  where 
the  mafter  livcs^  there  would  be  a  failure  of  juftice ;  for  neithcjr 
the  chamberlain,  or  any  other  city  magiftratc,  have  power  to 
compel  the  mafter's  appearance  before  them. 

To  the  fecond  exception  it  was  faid,  that  it  was  immaterial 
where  the  apprentice  was  bound,  for  the  fame  reafon. 

3.  And  to  the  third  exception  it  was  faid,  that  formerly  indeed 
it  was  a  doubt,  whether  the  ftatute  did  extend  to  all  trades  j 
but  of  late  it  hath  been  fettled  and  agreed,  that  it  docs.  '  Saik. 
471.    Palm  526.     2  Kib.  822.    Rex  v.  Taunton^  HiL  6  Geo. 

U  u  4  The 
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The  court  affirmed  the  order  of  difcharge,  and  faid  they 
would  not  take  away  the  jurifdidion  of  the  mayor's  court,  but 
only  give  a  concurrent  jurifdidiop  to  the  juftices  of  the  peace 
for  the  county.  And  it  would  be  very  inconvenient,  to  have 
apprentices  to  a  freeman  of  London^  who  ^re  bound  there, 
and  who  live  in  di(lant  countries,  obliged  to  come  up  to  the 
mayor's  court  ^o  get  themfelves  difcharged :  and  the  words  of 
the  {latute  are  very  plain  ;  for  they  giye  the  jurifdi^tion  to  the 
juftices  where  the  apprentice  lives. 


7An.  •.  10.  Cheval  v^r/wx  Nichols,     In  Scaccario, 

Annuity  granted  x^NE  John  Hall  vTzs  poflcffed  of  a  term  for  years  in  certm  , 

?nginM^/«-  ^^  '^^^^  *y^"o  '^^  ^^c  coxinty  q[  Middlefexy  and  granted  aa 
fix'y  4.  hath  ar^nuity  of  40/.  to  the  plaintiff,  to  be  ifluing  out  Qf  the  lands, 
notice  of  this  The  defendant  being  concerned  fo^  this  ^4?// in  the  manage- 
puixhafc"  the  **  ment  of  fome  of  his  affairs,  knew  that  Hall  had  granted  Ais 
inheritance  of     annuity  to  the  plaintiff^  and  had  fcen  the  deed,  and  paid  him 

the  hnds ;  the     ^^  of  thc  annuity  upon  HalPs  ^iccount :  aft^rwwds  //tfZf  pur- 
grantee  fliall        r.     -       ,    ^  r  '      V    1     /•    1      T  J    1.        ■  i_     J   r      J 

have  his  annuity  chafes  the  revcrfion  ot  thef^?  lands,  and  then  th^  defendant  pux- 
againtt  ^.  tho*  chafes  the  term  and  the  reverfion  of  Hall^     fiali  dies,  and  thc 
not^iTgm^^.    4cfcndant  refufed  to  pay  the  plaintiff  hJs  annuity,  bec^ufe  the 
»  Eq.  Caf.  Abr.  dccd  by  which  Hall  haa  granted  it  was  qpt  regiflered  according 
^3»  ri-  7r         to  the  ftatute  7  yfnn,  r.  20.  which  requires  'that  all  deeds  or 
conveyances  of,  and  al]  incumbrances  uppn,  lands  lying  in  the 
county  of  JMiddJefex^  (hall  be  rcgiftercd  widiin  fvich  a  time  at  . 
thc  office  \  o^erwife  every  fuch  convey^^ce  fhall  be  void  againft 
any  fubfequent  purphafer  for  a  vajuablQ  confideratiop,    The  de- 
fendant therefore  infifled  that  he  wa^  a  fubfequent  purchafer  for 
a  valuable  confideration,  and  that  the  plaintifT^  claim  or  ai^ 
annuity  could  not  aflfcfthimji  bec^ufe  it  was  not  regiftered. 

The  whole  court  were  clearly  of  opinion^  that  the  plaintiff 
was  intltled  to  have  his  annuity  out  of  thefe  lands  againff  the 
defendant,  notwithftanding  this  ftatute.  For  the  ilatute  only 
intended  ^o  give  fuch  nptice  of  former  incumbrances  to  pur^ 
chafers,  that  they  might  not  thereby  be  defrauded  j  but  if  a^ 
man  knows  of  his  own  (knowledge,  tb<it  ther^  is  a  prior  in-, 
cumbrance,  and  notwithftinding  that  knowledge  will  be  a  pur- 
chafer, the'  flatute  was  never  intended  to  relieve  fuch,  thpugt^ 
the  firft  incumbrance  was  not  regiflered.  For  where  a  man 
purchafes  with  notice  of  a  prior  incumbrance,  he  purchafes 
with  an  ill  confcicnce  ;  an^  in  a  court  of  equity  his  purcha% 
fball  never  b^  eftablifhed. 

Therefore  they  decreed  the  plaintiff  his  annuity  and  the  ar- 
rears, 

Bucklcj 
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Buckley  verjus  Nightingale,     In  C.  B« 

TH  E   plaintiflF  as  adminiftrator  of  the  goods  and  chattels  An  heir  hath 
of  Joan  Terry  widow  deceafed,  which  w^re  unadminiftred  i>n<i»  ^y  hercdi- 
by  yohi  ferry  deceafed,  v/ho   was  the   executor  of  the   faid  yc7he^ftaii  not 
youTJy  brought  an  action  of  debt  againft  the  defendant  as  fon  be  liable  for  the 
and  heir  of  Matihnu  Nightingale  deceafed,  upon  a  bond  execut-  f^^^^J)"  J^'J^. 
ed  by  the  faid  A'latthew  the  father,  for  the  pa3rment  of  200 /•  to  ther  than  to  the 
the  faid  Joan.     The  defendant  pleads,   and  admits  that  he  is  value  of  the 
fon  and  heir  of  the  {zaJl  Mathew  (the  obligor),  but  fays   th^t '^^***^^*"^ 
^e  faid  obligor  his  father  in  his  life-time  was  fei&d  of  a  mef* 
fuagc  or  tenement  called  Pryors^  and  in*  confideration  of  the  fum 
of  300/.  demifcd  the  fame  to  J.  S.  for  ninety-nine  years,  re- 
fer ving  only  a  pepper-cocn  yearly  rent ;   and  that  the  faid  de- 
fendant  hath  not  any  lands  or  tenements  by  hereditary  de- 
fcpnt,   nor  ha^  he  ad  diem  impretrationis  brevis  originalis  praed^^ 
or  at  any  time  after,  except  the  reverfion  of  the  faid  meiTuage 
^nd  tenement,  and  one  mefliiage  and  three  roods  of  land  in 
R.  being  tc^ether  of  the  value  of  300/.  and  no  more  :  and  then 
he  fcts  forth,   tliat  the  obligor  his  father,  in  his  life-timci  be- 
fore bis  entering  into  the  faid  bond  upon  which  this  zQxot% 
was  brought,  did  become  bound  to  one  Thomas  Poole  in  120/. 
which  laft  bond  at  the  time  of  his  death  was  in  full  force  and 
undifcharged ;  and  then  goes  on  and  fets  forth  in  like  manner 
diree  other  bonds,  each  for  the  funi  of^QoL  in  which  his  fai4 
lather  was  bound  to  three  other  perfons  j  and  fhews   that  he 
jflied  and  left  the  faid  bonds  (landing  againd  him  in  full  force 
and  virtue :  then  the  defendant  fays,  chat  long  ante  impetra-* 
ticnem  hrcvis   originalis  praed^  of  the  plaintiff,   viz.    upon  the 
firft  otjune  1720,  he,  the  defendant,  agreed  with  the  feveral 
perfons  aforefaid  to  whom  his  father  was  bound,  to  pay  them 
|he  feveral   fums  aforefaid,  which  in  the  whole  amounted  to 
600/.    which  he  arers  is  more  than  the  value  of  the  faid  mef- 
fuage  and  tenement  and  lands  in  R.  and  the  reverfion  ;   et  petit 
judicium  Ji  ipfe  ufJUius  et  haeres  ipfius  Matthei  patris  de  debito  praed* 
virtute  fcripti  prae^  onerari  deheat^  ISc.   and  then  avers  that  the 
faid  ^oan  Terry  in   her  life-time  refufed  to  accept  in  fatisfac- 
tion  of  her  faid  debt,  her  proportion  of  the  faid  fum  from  the 
defendant  together  with  the  reft  of  the  faid   creditors.     To 
^is  plea  the  plaintiff  demurred, 

And  upon  argument  the  whole  court  were  of  opinion,  that 
the  defendant's  plea  was  good  ;  for  though  it  was  the  defend- 
ant's debt  becaufe  his  anceftor  had  bound  him,  yet  he  is  li- 
able no  further  than  to  the  value  of  the  land  defcended ;  and 
as  foon  as  he  has  paid  his  anceflor's  debts  to  the  value  of  the" 
iamd|  he  ihall  hold  the  land  difcharged.     Othcrwife  he  might 

be 
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be  chargeable  ad  infinitum.     The  cafes  which  are  cited  in  the 
argument  were  20  H.  7.  5.  6.  Kiiku,  629  63*  64.    26  //.  8.  i. 

Plow,  44.0. 


Browning  verfus  Newman. 

At  Guildhal],  coram  Raymond  C  J.  de.  B  R. 

Cifefor mfords  ^*T^  H I S  was  an  aflion  upon  the  cafe  for  thcfc  words; 
Ki'cuft^  J^  "  You  are  a  thief,  and  I  will  prove  you  fo/'  The 
of  J.  a.  and  plaintiff  declared  that  by  reafon  of  the  defendant's  fpeaking 
fcreralothcwj  them.  One  John  Merry  and  divers  others,  who  were  his  cuf- 
only iwladmittcd  tomcrs,  left  o<t  dealing  with  him  in  his  trade. 

to  prove  the  lofi 

^particiUari  .      Upon  the  trial  the  plaintiff  proved  the  fpeaking  the  words, 
'  and  the  fpecial  damage  as  to  Merry ;  and  would  have  gone  on 
to  prove  by  feveral  others,  that  they  had  likewife  left  off  deal- 
ing with  him  by  reafon  of  the  defendant's  fpeaking  thefe  words. 

But  the  defendant  oppofed  this  \  becaufe  (as  he  infiftcd)  he 
could  not  be  fuppofed  to  be  prepared  to  anfwer  fuch  uncertain 
kind  of  evidence. 

The  Chief  Juftice  faid.  That  in  anions  for  words  which  arc 
not  in  themfelvcs  actionable,  and  where  the  fpebial  damage  is 
the  git  of  the  aAion,  this  fort  of  evidence  is  allowed,  though  the 
particular  inftances  of  fuch  damages  are   not  fpecified  in  the 
declaration  :  but  in  a£lions  for  words  which  are  in  themfelves 
a£tionable,   (as  the  prefent  words  are)  particular  inftances  of 
fpecial  damage  (hall  not  be  given  in  evidence,  unlefs  particu- 
larized in  the  declaration!     And  therefore  he'thought  the  plain- 
tiff could  not  be  allowed  to  give  particular  ipftanccs  of  the  lofs 
of  any  other    cuftomer,  except  Merry.     He   faid   that  he  had 
But  iir  may  give  known  it  rulcd  othcrwifej  but  that  this  was  his  opinion  ;  bow- 
S^thc'loft  tr*"*"  ^^^^  ^^  admitted  the  plaintiff  to  give  general  evidence  of  the 
cuiiomcrj*.         lofs  of  cuftomers. 


Marriot  verjui  Marriot.     In  Scaccario. 


Aftr 

the  wi 


r  probate  of     Ti/fjIRRIOTy  Matter  of  the  Exchequer  of  pleas  made  his 
of'erully'mly'  ^^">  and  left  his  wife  executrix  and  reiiduary  legatee. 

inquire  into  the  His  fons  wcre  plaintiffs  in  this  cafe,  and  contended,  that  this  dc- 


tVirnefs 


d^^f  "f  ^*^^  ^^  ^^^  refiduum  was  gotten  by  fraudulent  means,  and  by 
perfoMl  cft/te!  fu^prizc.  The  wife  produced  the  probate  of  the  will ;  and  the 
Giib.  Rep.  203.  counfcl  in  behalf  of  the  wife  the  defendant  contended,  that 

the 
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the  probate  of  the  will  was  conclufive  evidence  touching  this 
difpofition  of  the  refiduum^  and  that  a  court  of  equitj  could  not 
look  into  the  fame,  but  that  it  was  merely  of  ecddiaftical  ju- 
rifdi(3ion,  and  to  be  determined  there. 

And  in  this  queftion  four  things  were  coniidered  by  the 
court.  Firft^  How  the  jurifdi£tion  of  teftamentary  matters 
ftood  by  the  civil  law. 

The  way  of  authenticating  wills  in  the  civil  law  was  firft  'J'"^-  '''"«• 
before  the  fraetor^  and  afterwards  before  the  magtfttr  anfusy  for  ^^  3^b.  n.8, 
they  reckoned  wills  to  be  in  the  nature  of  judgments  or  dcci- 
fions  that  a  man  himfelf  made  touching  his  eftate.     And . 
therefore  they  were  (hut  up  with  the  magiftrate  during  the  life 
of  the  perfon,  for  the   quiet   and  repofe  of  the  &mily,  but 
were  opened  after  his  deceafe.     They  were  figned  by  the  tef- 
tator,  and  fealed  by  him,  and  by  the  witnelTes,  upon  a  thread, 
and  carried  in  to  the  praetor :  after  the  death  of  the  party  the 
witnefles  were  called  if  living,  to  acknowledge  their  feals  ;  if 
they  were  not  living,  then  the  feals  were  broke,  and  the  will 
opened,  in  the  pretence  of  other  fufficient  witnefles  ;  and  th» 
will  u'as  read  and  regiftered,  and  a  copy  of  it  delivered  over 
to  any  peribn  that  would  a(k  for  the  fame.     For  it  was  rec- 
koned  as  a  matter  of  record,  and  therefore  any  perfon  might 
have   acccfs  to  it.     For  this  fee  Digefty  lib.  28.  tit.  u     ^i  Traa.  Traai- 
tefianunta  facere  pojfunt^  it  quemadmodum  tejianunta  fiant :    and  5JJ^i."8o?* 
Cod.  lib.  6.  tit.  32.     ^emadmodum  teftamenUt  apertantury  &r. 
When  any  legacy  was  difpofed  of  to  pious  ufes  for  the  ufe  of 
the  church,  or  for  monafteries,  or  for  the  poor,  the  bifliops 
were  to  fue  for  the  fame,  and  fee  to  the  adminiftration  tiiereof. 
This  appears  by  the  Code^  hb*  i.  tit.  3.  leg.  42*  §  6.  ntcejfarium. 
^7. '§8.  aivl  ^  9- 

Upon  this  the  bilhop  began  to  intermeddle  with  the  probate 
of  wills,  which  was  a  temporad  authority.  But  this  Juftinian 
would  not  endure,  and  therefore  in  his  Code  he  puts  the  law 
againft  the  bifhop's  probate  of  wills  before  the  laws  herein  be- 
fore mentioned :  and  it  is  afterwards  faid,  eodem  tit.  leg.  41, 
Repetlta  promulgatloHOj  non  fihtm  judices  quorumllbet  tribunallum^ 
vcrum  etlam  defenfores  ecclejiarum  hujus  almae  urbls^  quos  turpljji^ 
mum  injkmndt  uklrnas  deficlentium  vobtntates  genus  irrefjiraty 
fraemonendes  ejfe  cenjemut^  ne  rem  attingantj  quae  nemini  prorfus 
omnium^  fecundum  conjlltutionum  praecepta^  praeterquam  magljire 
cenfusj  competlt  \  abfurdum  etenim  clerlds  eji^  immo  etiam  oppro'-^ 
hriofumy  ft  pcrltos  fe  vellnt  [o/iendere^  difceptationum  eJfe  forenfium  :  ' 
fenuratorlbus  hujus  Ja>Uilo7U5  poena  qutnquaglnta  librarum  aurife" 
riendis  :  datum  xiii.  KaU  Dec.  C.  P.  Ji^lnlan$  A.  IL  et  Opt'' 
liano  Coss.  dxxiiii.     Thus  things  ftood  by  the  civillaw. 

We 
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Wc  x^ow  coni^,  hi  t)ie  (cco^d  pl^c^  to  coaftdcr  hov  things 

ftood  by  t^  ^gOQa  l^w*     The  pppes^  as  their  povvxr  ji^re^feOt 

^nde;ivoure4  to  g«$  the  jiirifdi^ion  over  tpftafxipnts  |  and  this 

appears  by  the  decretal^  lit,  3.  tit,  26.  c,  6«     ^<  haeredis  JKJja 

Tra^l.  Trafta-   tejiatoris  non  adimpUverint,  ab  ipifcopo  loci  illtus  omnls  rei  quae  eis 

tuum,  to  14.      f^li^a  ffl  if^^fiifi  tntfr^wtur^  cumfrMfiihui  it  caeUris  i/fioJumen- 

///•  26.  de  tejiamentis^  r.  17.  7W  nobis  fr^ttinuUH  infim^tvit^ 
quod  nonnulli  tarn  reUgioJi  quam  clerici  fecularesy  out  laicij  pecuniam 
it  ali^  bwa  qw4  p4f  m4nu4  iorum  ex  ifftmrrteMtis  d^idifUium  debent 
in  ufits  pifff  4*pmii%  non  dubittint  ^t  iffibus  i^fpficare  \  ^tfm  igitaf 
in  omnibus  pits  vknt^itikus  fit  pfr  kforum  epifcopaf  pr^ufd^tdlflfh  44 
fici/mdum  d^fimpi  voUfntiiftom  univfrjk  proc^doMfy  Hfk  i^am  «  ufim^ 
tgri/fifs  id  c^nti^eret  iffttrdici  :  mandamus  qti^emis  exuutom  t^^ 
mntoTwn  btgufmodif  ut  bma  ipfa  fid^liter  it  pUm^if  i»  ufus  pr^U" 
di^os  inpsndaui^  monitiom  prinm0ii%  c$mpeUas* 

Pope  Innoant  the  fourth  upon  this  hw^foL  15a*  (ays,  diat 
the  biihop  may  diipenie  this  charity,  if  ther^  fa^  np  executor 
^point^d  by  ^e  will,  and  if  there  be  an  ^xe^utor  and  he  4t>e§ 
not  fulfil  the  will,  that  then  he  iMy  tak;e  it  to  him/elf.  Dir 
eret*  Ui*  }•  d»  ttjftamontis^  tit,  a6*  c*.  19*  Jobanms  dtricus  it 
P.  laicus  iX0(Cut$res  ukimai  voiuntatis  0<  c^rifi  Jan^ife  crucify  qui 
vemrabilHus  it  piis  hcis  de  bonis  fuis  in  ubima  voluntafi  Ugavit^ 
mandans  infitperjetisfifri  cruStoribus  pit  iofdtmy,  pojl  numdatHm  kf' 
ciptum.ptr  dioui^tnum  c^i  dibmt  tffiatioris  ixpUre^  %dtimam  vom^ 
t0tim.     Fide  Inmcent*  in  kgcm  153*         ' 

» 

Pjn.  to  4.  fo.        Panarmitan  upon  the  law.  Si  baeredes^  iay^  th^  this  m^tli^r 

>S7*  of  wiU^,  even  where  the  devife  is  to  pious  ufes>  is  nvxHfi^ 

qnd  that  the  heir  or  executor,  is  to  have  a  year's  timp  to  fulfil 

the  will,  before  he  can  be  compelled  to  it  by  ecpl^aftical 

ccnfure. 

p 

m 

Pan  to  4.  fo.         Upon  the  law,  Tua  nMs^  Panormitan  (ays,  that  the  bUbop 
17^*  is  to  compel  by  ecclefiaftic^i  cenfure  the  executor  to  perfonn 

the  will  to  pious  ufes,  although  the  will  itfelf  fays,  that  the  bi- 
ihop was  not  to  intermeddle :  for  they  look  upon  that  as  an 
irrational  part  of  the  devife,  which  is  ia  itfelf  void. 

fin.  to  4.  fo.  The  laft  chapter,  verbo  jhbanms ;  The  c%fe  as  Pim^rmitim 
V79»  iSo.  ftates  it  was,  where  after  debts  paid'  ^  reAdue  wM  k&  to 
pious  ufes,  and  there  the  biihop  was  to  compel  the  payipent  of 
debts,  and  afterwards  to  fee  the  difppfition  of  the  rtjiduunu 
I  do  not  find  that  anv  of  the  canonifts  pretend,  ih^t  wills  are 
of  egclefiaftical  cognizance  fua  nalura^  but  only  fuch  wills  as 
were  made  for  piou$  ufes. 

LjndwoA 
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Lyndwood^  fo.  174.  *uerb6  Approhath  fays,  that  japHlJiAion  of 
the  ecdefiaftical  courts  touching  teftamehtary  matters  is  by  the 
cuftom  of  Englandy  and  not  by  the  ecclefiaftical  law. 

Wc  arc  thirdly  to  confider  upon  what  fodit  tfc*  ecdefiaftical 
jariftli£Kon  flood  by  the  law  of  Enzland.     In  England  the  bi-  WiiW«  7«. 

J,  ,  /.       .rt- /•      /         1        •        .  ^  .^  Lamb.  Saxon 

inop  and  Iherrn  fat  together  in  the  county  court,  as  it  appears  Lawreg, 
by  the  laws  of  king  Edgar j  cap,  5.  de  comitits.'  Centttriae  o^• 
tnitih  qtlifque  (ut  ante  praefcriUtur)  interejfo :  oppidana  Ur  quot* 
annis  habeantur  comitia :  celiberrimus  autem  ex  9mni  fatrapia  bis 
qu9tannis  conventus  agatar^  cut  quidem  tUius  diocefis  ipifcopus  ei  fe^ 
n'Otdr  interfuntffy  quorum  alter  jura  divsnay  alter  fmmnrra  populo  edo^ 
ceto.  Leges  Canut.  c*  17.  de  comitiis  tnunicipalihus.  Et  ier  in 
Jnno  habeantur  comitia  municipalia^  et  duo  conventus  prwineiales^ 
aut  plures  ttinm^  it  illit  interjk  epi/cvptis  ac  finitt&,  rf  ihi  ttbifue 
doceatur  tarn  jus  divinum  qnam  humanumi 

Fmcn  thcfe  laws  it  plainly  appears  that  the  probate  of  tefta- 
itients  was  in  the  countv  courts.  fVilliam  the  conqueror  was 
the  firft  that  feparated  tne  ecdefiaftical  court  from  the  civil, 
SeUen  bi  his  notes  upon  Eadmirus  167.  gires  us  the  very 
charter  of  fuch  feparation.  Propter ea  mando  ct  regia  authoritate 
praecipioy  ut  nulba  epifcopus  vel  archidiaconus  de  legibus  epifcopalibus 
amplius  hi  hundred,  placita  teneat :  nee  caufam  quae  ad  regimen 
animarum  pertinety  ad  judicium  fecularium  hominum  adducant. 
This  chatter,  as  Mr.  Selden  has  told  us,  was  recited  in  a  clofe' 
roll  of  J^chard  the  fecond,  and  then  confirmed :  but  the  char- 
ter of  PyilUam  the  firft  does  not  mention  matters  teftsntentary, 
dr  the  pfobate  of  wills,  to  be  pf  ecdefiaftical  cognizanec. 
It  only  fays,  that  the  crimes  that  were  to  be  profecuted  pr^ 
falute  animacj  were  to  be  of  that  cognizance. 

That  which  fcems  firft  to  have  given  birth  to  the  ec-  Mat.Ptrj>,(^ 
clefiaftical  jurifdiftion,  was  the  chi^er  of  Henry  thfe  firft :  5^« 
which  fays,  Si  quis  baronnm  vel  homfnum  meorum  inftrmabitUr^ 
Jlcut  ipfe  debet  vel  dare  difpofuerit  pecuniam  fuom^  ita  datum  ejji 
concedoy  quodfi  ipfe  praeventus  vel  armis  Vel  infirmitati  pecuniam 
fuam  nee  dederit  nee  dare  difpofuetity  uxor  fua^  five  Kberi  aut  pa^ 
rentes  et  Icgitimi  homines  Jut ^  pro  anima  ejus  eam  dividant.  This 
fet  in  the  feveral  canons  before  mentioned  into  England:  for 
fince  the  perfonal  cftate  was  to  be  difpofed  of  for  the  foul,  they 
looked  upon  every  will  to  be  a  difpofition  of  the  tcftator  in  a 
gratuitous  or  charitable  manner  :  that  whatever  was  left,  was 
to  be  difpofed  of  by  the  executor  for  the  good  of  the  foul;  fo 
Chat  all  the  canons  touching  charitable  difpofitions  were  to 
take  place  in  EnglamU 

In 
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In  the  time  of  Richard  the  firft,  when  he  was  in  confine' 
ment,  the  clergy  got  a  confirmation  from  him  of  the  eccle« 
fiaftical  imn^unities  :  this  is  mentioned  by  AHat.  Paris  161. 
Item  diftributio  rerum  quae  in  tejiamento  relinquuntur  authoritate 
ecclifiaefiet^  nee  decima  pars  ut  oUm  fubtrabetur :  Ji  quis  emm  fubi^ 
ianea  morte  vel  quoUbet  cafu  praeeccupatus  fuerit,  ut  de  rebus  fids 
dijponere  nan  peijfit^  diftributio  bonorum  ejus  ecclefiaftica  autborttate 
fiet.  This  charter  is  likewife  mentioned  in  the  fame  terms  in 
Radolphus  de  DicetOj  one  of  the  Decern  fcritt ores  F.  658.  And 
thefe  ecclefiaftical  immunities  were  confirmed  by  the  pope, 
and  the  confirmation  appears  in  i  FoL  Foedera  104.  though 
there  is  no  exprefs  mention  of  a  teftamentary  jurifdi<%on. 
Note  alfo  it  appears  by  the  charter,  that  the  King  releafes  the 
tenth,  that  ufed  to  be  taken  on  the  death  of  the  tenant ;  and 
henceforward  the  King  and  his  Lords  only  took  heriots  as 
an  acknowledgment  in  lieu  of  fuch  decimation. 

From  henceforth  the  ecclefiaftical  court  began  to  confider 
'  a  proper  method  for  the  publication  of  wills  ;  therefore  when 

any  perfon  died,  they  fummoned  in  the  executor  or  next  re- 
lation to  take  care  of  his  foul,  and  the  executor  was  obliged 
to  bring  in  the  will.  And  both  executor  and  adminiftrator 
were  obliged  to  bring  in  an  inventory  of  his  goods,  and  the 
charges  wtre  heightened,  by  the  canons,  in  order  to  bring 
every  thing  into  the  ecclefiaftical  court :  Lyndw.  176.  Canon 
of  Simon  Mepbam.  And  it  appears  by  the  canon  of  Stratford, 
that  the  refidue  in  the  hands  of  the  executor  was  to  be  di- 
ftributed  for  the  good  of  the  foul.  Lyndw.  178.  And  by 
the  canon  of  Otobon  an  inventory  was  to  be  exhibited.  Lyndw. 
107. 

Notwithftanding  all  this  the  jurifdiftion  of  the  county  courts 
ftiil  continued,  for  this  was  acknovdedged  to  be  a  matter 
mixti  forty  and  therefore  they  could  not  hinder  the  county  court 
from  proceeding,  even  according  to  their  own  canon  law. 
But  in  order  to  get  the  whole  jurifdidion,  in  the  time  of 
Richard  the  fecond,  as  is  mentioned  by  Selden  in  his  notes  on 
Eadmerus,  they  got  the  right  to  publifli  the  law  of  TViUiam  the 
conqueror,  and  confirm  the  fame  5  that  no  matters  of  eccle- 
fiaftical cognizance  fhould  be  tranfa^ed  in  the  county  courts. 
This  is  in  die  charter  of  2  J2.  2.  Membran.  12.  n.  5.  and  is 
mentioned  in  Selden' s  Eadmerus  168. 

From  henceforward  the  clergy  had  the  whole  jurifdi^on  of 
wills,  becaufe  the  county  court  could  not  receive  the  probate, 
and  the  King's  court  had  never  intermeddled  with  it  j  for  by 
the  charter  of  Rich.  i.  herein  before  mentioned,  and  like- 
wife  by  Magna  chnrta^  cap.  18.  the  King  had  granted  the 
liberty   to  bis  own   tenants,   to  difpofc  of  their  goods,  and 

thefe- 
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Jiereforc  the  will  touching  perfonal  eftate  never  received  any 
an&ion  in  the  immediate  court  of  the   King. 

This  reconciles  that  cafe  in  Fitzljerberf s  Abridgment^  tit.  Tef- 
amitit^  fol.  148.  faid  by  Fairfax^  that  it  was  but  of  late,  that 
:he  church  had  the  probate  of  wills,  which  was  by  an  ad,  I  fup. 
x>ic  he  muft  mean  the  confirmation,  of  Ric.  2.  before  men^ 
rioned,  for  there  is  no  z&.  of  Parliament  that  gives  them 
that  probate.  And  he  fays,  that  in  other  countries  the  probate 
i¥as  of  temporal  cognizance,  which  Selden  notes  to  be  true  in 
all  countries,  except  France*  And  Tremaile  in  that  cafe  aflerts 
the  ufage  of  proving  wills  in  courts-baron,  which  certainly 
may  be  where  the  cuftom  prevails. 

In  1 1  //.  7.  12*  Fineux  aflerts,  that  the  probate  of  wills  did 
not  belong  to  the  fpiritual  court  by  the  ecclefiaftical  law, 
but  came  to  them  by  cuftom  and  ufage  only :  and  thefe  are 
the.  foundations  on  which  my  Lord  Coke  in  Henjloe^s  cafe,  9  Rep. 
foL  38.  concludes,  that  when  the  will  is  proved  in  the  eccle- 
fiailical  court,  that  court  has  executed  its  authority  ;  but  the 
executors  are  to  fue  in  the  temporal  courts,.to  get  in  the  eftate 
of.  the  deccafed. 

Fourthly,  we  are  to  fee  what  have  been  the  feveral  diftin^ons 
n  our  law  touching  this  jurifdidtion,  which  will  fall  under 
ive  heads. 

1,  That  the  fpiritual  court  is  the  only  court  now,  that  has 
iiithority  to  receive  the  probate  of  wills,  and  to  give  a  fanftion 
to  them  ;  becaufe  the  jurifdidion  of  the  county  court  is  loft 
by  non-ufage  ;  and  fince  Magna  cbarta^  cap.  iS.'the  King's 
courts  did  intermeddle  with  the  goods  of  a  deceafed  tenant; 
But  here  muft  be  excepted  all  courts-baron  that  have  had  pro- 
bate of  wilb  time  out  of  mind,  and  have  always  continued  that 

u&ge*  '^ 

2.  The  feal  of  the  ecclefiaftical  court  docs  authenticate  die  sRoU.iUr. 
will,  for  there  the  will  is  to  be  brought  in  and  proved.     And  ^^9* 
therefore  the  cafe  in  Raymond j^b^  407.  is  certainly  good  law, 

that  the  feal  of  the  ordinary  cannot  be  contradidbed,  becaufe 
if  there  be  no  way  in  the  temporal  courts  to  prove  the  will 
relating  to  chattels,  it  muft  go  on  in  the  fpiritual  court,  and 
Jthc  determination  muft  there  be  final :  for  the  temporal  court 
cannot  make  a  judgment  concerning  the  will  contrary  to  what 
Was  made  in  the  ecclefiaftical  court ;  and  therefore  it  is  cer- 
tainly good  law,  that  if  thby  (hew  a  probate  under  the  feal 
ctf  the  ordinary,  they  cannot  give  in  evidence  that  the  will  was 
Porged,  or  that  the  teftator  was  non  comp9s  mentis^  or  that  another 
;)erfon  was  executor  ;  but  they  may  give  in  evidence  that  the 
[cfU  was  forged,  or  that  there  were  bona  noiibiiiu^  becaule  that 

is 
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is  not  in  contradiction  to  the  real  feal  of  the  courts;  dut  t( 
admits  the  feal,  and  avoids  it*  i  Lev*  235.  Fat^ban  20*1* 
I  Shower  293*  And  fince  the  ecclefiaftical  court  has  the  prcbate 
of  wills  now  fettled  by  cuftom,  the  temporal  court  cannot  prohi- 
bit them  in  their  inquiries  whether  the  teftator  was  ccmpts  mifh 
tis  or  not,  or  whether  the  will  be  revok^  or  not,  becaufe  that 
is  neceflary  for  authenticating  the  will.     Hardr.  13I9  313* 

3.  If  a  temporal  matter  be  pleaded  in  bar  of  an  ecckfiafticil 
demand,  they  muft  proceed  in  the  ecclefiaftical  court  accord-> 
ing  to  the  temporal  law,  or  elfe  the  temporal  courts  will  pro- 
hibit. As  if  payment  be  pleaded  in  bar  of  a  legacy,  and  there 
is  but  one  witnefs,  which  the  ecclefiaftical  court  will  not  a<i^ 
mit}  there  the  temporal  courts  will  prohibit  them,  becaufe  it 
is  a  matter  temporal  that  bars  the  ecclefiaftical  demand.  Shut- 
tent  ux*  V.  Friendj  i  Shaw.  158,  173.  i  Fent»  2QI.  2^* 
283.  But  if  upon  the  probate  of  the  will  they  allege  on  die 
4>ther  fide,  that  the  will  was  revoked,  and  they  w^d  prore 
die  revocation  by  one  witnefs,  according  to  the  refolution  in 
Tihifton  in  the  cafe  of  Brawn  v.  ff^entwartb^  fil.  929  93< 
they  might  be  prohibited  from  granting  the  probate ;  but  that 
refolution,  which  was  only  of  three  Judges  againft  two,  and 
fecms  againft  the  opinion  of  RolUy  2^^.299.  feems  toin-^ 
trench  upon  their  jurilitiftion ;  for  if  they  cannot  judge  by 
their  law,  whether  the  will  is  revoked  or  not^  they  cannot 
judge  whether  there  is  a  will  or  no  will :  indeed  th^  judges 
there  fay,  that  the  revocation  is  a  temporal  matter,  and  there- 
foi<e  it  is  to  be  proved  according  to  dieir  law,  by  one  witneis ; 
but  dien  they  will  not  be  fuftered  to  determine  touching  die 
validity  of  a  will  of  pcribri^  cftate,  which  every  body  allows 
to  be  of  ecclefiaftical  cognixance.  But  if  the  fpiritual  court 
do  admit  a  will,  aiul  yet  will  not  give  die  probate  out  to  an 
MDeciitor,  becaufe  he  cannot  give  fecurity  for  a  juft  admini** 
ftrationt  it  feems  diat  a  nuriuUimus  will  lie.     And  this  was  re- 

Salk.  299.         folved  in  the  cafe  of  The  King  v.  Sir  Richard  Raines^  Mid).  10 

JV.  3.  in  B.  R,  For  though  they  are  to  determine,  whether  there 
be  a  will  or  no  will,  yet  if  there  be  a  will,  the  executor  has  a 
temporal  right,  and  they  cannot  put  any  terms  upon  him  but 
what  are  mentioned  in  the  will ;  and  therefore  if  they  will  not 
grant  the  probate,  where  they  admit  there  is  an  executor,  the 
court  will  grant  a  mandamus* 

4.  If  a  man  gives  lands  to  be  fold  for  the  payment  of  debts, 
and  difpofes  of  the  money  to  feveral  perfons  \  that  cannot  be 
fued  for  in  an  ecclefiaftical  court,  but  only  in  a  court  of 
equity,  becaufe  that  is  not  a  legacy  merely  of  goods  and  chat- 
tels, but  it  arifes  originally  out  of  lands  and  tenements,  and 
they  have  a  teftamentary  jurifdii^on  touching  chattels  only* 
Hob.  365.  cafe  345.     2  RoL  Abr.  285.    . 
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5.  The  courts  of  equity  can  hold  pica  concerning  a  legacy, 
and   likewife  concerning  the  devife  of  the  rejtduum^  which  is 
but  a  legacy.     They  may  in  notorious  cafes  declare  a  legatee, 
that  has  obtained  a  legacy  by  fraud,  to  be  a  truiiee  for  ano- 
ther :  as  if  the  drawer  of  awiU  fhbiild  infert  his  own  name  in- 
ftead  of  the  name  of  a  legatee,  no  doubt  he  would  be  a  truftce 
for  the  real  legatee.     As  to  the  devife  of  the  rejiduum^  nothing 
can  be  more  clear :  for  fince  the  cafe  of  Fojier  v.  Monk,  where-  i  V«rn.473, 
ever  an  executor  had  a  fpecifick  Icfgacy,  he  was  looked  upon  as 
a  truftec  for  the  relations  in  a  courfe  of  diftribution  :  and  no  bodj^ 
ever  attacked  thefe  refolutions  upon  this  head  of  argument,  that 
they  were  contrary*  to  the  ecclefiaftical  jarifdi6lion.     But  in  all 
fuch  cafes  a  court  of  equity  muft  confiderwhat  is  the  real  will  of 
the  teftator,  and  they  cannot  declare  a  truft  according  to  their 
own  fancy,' nor  according  to  what  the  teftator  (hourd  have  will- 
ed, for  then  they  make  the  will,  and  not  the  teftator.    But  they 
may,  to  anfwer  the  real  intention  of  the  teftator,  declare' a  truft 
iipon  fuch  will,  though  it  be  not  contained  ih  the  will  itfelf  j 
which  is  in  thde  three  cafes,     i.  In  that  of  fraud  upon  a  le- 
gatary before  mentioned.     2.  Where  the  "words  imply  a  truft 
for  the  relations,  as  in  the  cafe  of  a  fpecifick  devife  to  execu- 
tors, and  no  difpoiitioii  of  the  rejtduum.     3.  Ih  the  cafe  of  the 
legatee  promifing  the  teftator  to  ftand  as  a  truftee  for  another. 
And  no  body  has  thought,  that  declaring  a  truft  in  any  of  thofe 
cafes  is  an  infringement  of  the  ecclcfiaftical  jurifdidlion. 

The  court  being  thus  of  opinion,  that  they  had  a  power  to 
relieve  againft  the  devife  of  the  reftduunty  they  dircded  proper 
ifllies  to  "try  the  matters  of  fraud  and  furprize  infifted  on  by 
the  plaintiffs,  againft  which  decree  the  defendant  brought  an 
appeal,  but  before  any  thing  further  was  done  upon  it,  the 
plaintiffs  and  defendant  agreed  to  divide  the  refiduum  between 
them. 
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Jcflferics  ver/us  Auftin« 

In  Middlefex,  coram  £yre»  C.  J.  de  C.  B« 

Confidevatlonof  T  N  an  aSiQii  upon  the  cafe  upon  a  promiiTorv  note  brought 
•  promiffory  J^  jjy  ^c  pcrfon  to  whom  It  was  payable,  the  Chief  Jufticc  let 
no^  in^mrcd     ^j^^  defendant  in,  to  (hew  that  it  was  delivered  in  the  nature  of 

an  efcrow,  v/z,  as  a  reward,  in  cafe  he  procured  the  defendant 
to  be  reftored  to  an  office  i  which  it  being  proved  he  did  not 
effe£t,  there  was  a  verdiS  for  the  defendant. 

Dominut  Rex  vcrfus  ^Azjor  de  Canterburyu 

Where  in  offictf  /^\^  ^  mandamus  to  reftore  a  recorder,  they  returned  that  be 
'l*^  h^^^^T'  ^^  ^'^^  ^^y  *"  oflker  at  pl^afure,  and  tKat  upon  due  fum- 
ut^thr^^s  I       nions  to  chufe  another,  they  did  chufe  another,  it  per  inde  tbc 

dotenx^natio^*    former  was  removed. 

It  was  obje^d,  that  this  was  only  argumeotatiYe,  and  dot 
returns  to  writs  of  mandamus  muft  be  certain  to  every  intentit 
Et  per  cur\  That  is  good  general  do&ine,  but  not  applicable 
to  this  cafe«  They  needed  not  fay  any  thing  of  his  being  re- 
moved, becaufe  the  chufing  another  is  a  determination  of  their 
will,  which  is  enough  for  ^em  to  ibew. 

Jdjoumaturx  And  at  another  day  the  Solicitor  general  objefi*. 
ed^  that  the  fummons  was  only  to  ele£l  a  mew  I'ecorder :  and. 
many  a  man,  who  woiUd  have  appeared,  had  the  fumtnons 
been  to  remove,  might  abfent  himfelf  when  it  was  only  to  chufe 
Z,  new  one.  Et  per  cur\  We  muft  prefume  people  know  d>e 
effedl  and  confequence  of  their  own  a£b,  that  in  the  cafe  of 
an  officer  at  pleafure  a  new  eledlion  is  an  adual  amodon. 
I  Ficnt,  342. 

Pleading  lettcri  Then  it  was  objefted,  that  the  letters  patents  arc  only  faid  to 
V\^oJtiS^  ^^  granted/«^  magnoftgiUo  Angliae,  WiXhoMt  figiUat\  Sedper  ciir\ 
UweU,  The  vford  fub  imports  it  y  the  other  would  be  but  a  repetitioa. 

The  return  was  allowed. 


Witnnel 
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Waiinel  virfui  Camerar'  Civit'  London. 

^ANDAMUS  to  admit  G^  Wamel  to  his  freedom  oif  |f?;;/*J',\^/^"f 
the  city  oi  Londm:  fetting  forth  that  he  was  bound  ap-  ^^^^"cfbe'frceof 
prentice  to  one  Samuel  V^nrejven  of  London^  mercbant-tajdor,  the  joiners  com- 
for  fcven  years ;  that  he  had  fer Ved  otit  his  tirtie,  and  been  ad-  ^^J^^*"^*^ 
mitted  into  the  merchant-taylors  company,  and  m  due  fbnii 
prefented  to  the  chamberlain,  who  refufed  to  admit  him  to  his 
freedom. 

The  chamberhfn  returns,  that  Loruhn  has  time  out  of  mind 
been  a  corporation,  and  confrfts  of  feveral  focieties,  gilds  and 
fraternities  of  freemen  of  the  city;  and  that  no  perfon  could 
ever  be  a  freeman  of  the  city,  till  he  was  a  member  of  one  of 
thofe  fraternities.  That  time  out  of  mind  there  has  been  a 
company  called  the  joiners  comparty.  Then  he  returns  z^ 
power  to  make  by-laws,  and  that  19  Oifober  b  fV.V  M.  z 
by-law  was  made,  reciting  that  feveral  perbns  not  free  of  the 
joiners  company  had  exercifed  the  trade  of  a  joiner,  in  an  un- 
flcilfu!  and  fraudulent  manner,  which  could  not  be  redrefled 
whilft  fuch  perfons  were  not  under  the  orders  and  regulations  of 
die  company  ^  therefore  it  ena^b  that  no  perfon  ihall  vife  that 
trade,  who  is  not  free  of  the  company,  under  the  pcnrfty  of 
10  /.  That  the  plaintiff  did  exercife  the  trade  of  a  joiner  \  and 
diat  at  the  time  of  his  being  pjrfented  to  the  chamberlain  he  wa« 
not  free  of  the  joiners  company  ;  and  therefore  he  does  not  ad- 
mit him  to  the  freedom  of  the  city. 

Upon  this  return,  the  queftion  was,  whether  this  by-law, 
to  oblige  a  member  of  one  company  to  be  admitfbd  into  ano- 
ther company,  was  good  or  not.  And  to  prove  it  naught, 
the  cafe  oi  Robinfon  v.  Grofcourty  5  Mod,  104.  was  relied  on, 
where  a  by-law  to  oblige  all  perfons  ufing  muficic  and  dancin^r^ 
to  be  free  of  the  company  of  muAcians,  was  held  void  :  and 
even  there  it  did  not  appear  that  the  perfon  was  free  of  any 
other  company,  as  it  does  in  tliis  cafe. 

On  the  other  hand,  it  was  faid,  that  this  was  a  very  reafon- 
able  by-law ;  fince  it  tended  to  prevent  frauds  in  trade.  And 
of  that  opinion  was  the  court ;  it  being  propereft  for  fuch  a 
perfon  to  be  under  the  regulation  of  that  company  who  under- 
ilood  the  trade  beft.  That  the  cafe  of  Robinfon  v.  Grofcourt 
was  adjudged  upon  the  foot  of  a  dancing-mafter's  not  being  a 
trader.  And  there  was  no  inconvenience  to  an  honeft  man,  in 
being  free  of  this  company  rather  than  another. 

X  X  2  But 
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•  SirJchnPratt.      But  the  Chief  ♦  Juftice  ftartcd  a  difficulty,  whether  the  plain. 

tifF  having  feped  a  merchant-taylor,  could  oblige  the  joiners 
company  to  admit  him,  it  not  being  fo  dated  in  the  return ;  and 
without  that  be  taken  for  granted,  the  by-law  will  be  void.  To 
which  it  was  anfwered  by  Fortefcue  Juftice,  That  the  impofing 
the  penalty  of  10/.  for  not  taking  up  his  freedom^  is  the 
ftrongeft  implication  that  they  are  bound  to  grant  it.  Per  cwf 
uluriui  concilium. 

It  was  argued  a  fecond  time  in  laft  Trinity  term  by  Mr, 
Reeve  and  the  Solicitor  General,  much  to  the  efFect  of  the 
former  argument.  And  i\ov/  this  term  ftaymond  Chief  Juftice 
delivered  the  refolution  of  the  court. 

Yet  fee  Bur.  We  are  all  of  opinion,  that  this  is  a  good  by-law,  being  niadc 

'^Bu  'rc*'^**  '^^  regulation  of  trade,  and  to  prevent  fraud  and  unfkilfulnefs  j 
X322,'s.  p!  of  which  none  but  a  company  that  exercife  the  fame  trade  can 
(titled  accord-  be  judges.  This  does  not  take  away  his  right  to  his  freedom, 
*°8  y*  but  only  his  pleiSlion  of  wha^  company  he  (hall  be  frecj  it  is 

only  to  dire£l  him  to  go  to  the  proper  company. 

As  to  the  objection,  that  it  does  not  appear  the  joiners  com- 

Enny  are  bound  to  admit  him ;  we  are  all  of  opinion,  that  it 
cing  fiiid  he  JJ}all  take  up  his  freedom  in  that  company,  under 
the  penalty  of  lo/.  he  will  be  intitled  to  have  a  mandamus^  to 
prevent  a  forfeiture.   Per  curiam^  The  return  muft  be  allowed. 


>    ■  ■'        J    ■     ■^■— ■y^'i^p 
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12  Georgii  Regis.  In  B.  R. 

Sir  Robert  Raymond,  Knf.  Lord  Chief  Jujlice. 

Sir  Littleton  Powys,  Knt.        1 

Sir  John  Fortefcue  Aland,  Knt.  >y unices. 

James  Reynolds,  E/j;  J 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Sir  Clement  Wearg,  Knt^  Solicitor  General. 


tere  it 


Dominus  Rex  verfus  Williams  Major'  dc  Helftonc. 


TH  E  defendant  was  eleflcd  a  corporator  eight  years  ago,  whrre  th( 
and  an  entry  was  made  in  the  corporation  books  of  his  an  entry  of  ad- 
taking  the.oath  .of  office,  and  the  oaths  of  aHegiancc  ^^^^^^^jl^*]^^^ 
and  fupremacy :  it  was  now  moved  for  an  information  in  nature  recent  profecu- 
of  a  quo  warranto  upon  tlie   affidavit  of  the  town  clerk,  who  ^^^^  *^  *^«  ^*^ 
fwore,  that  he  did  not  adminiftcr  the  oath  of  allegiance,  though  *        - 
he  made  the  entry  in  the  manner  it  appeared  to  be.     But  the 
court  would  do  nothing  in  it,  afcer  fo  long  an  acquiefcence ; 
and  faid  it  would  be  of  dangerous  confequence,   to  allow  a 
town  clerk  to  difqualify  members  by  his  own  oath,  contrary 
to  the  record, 

X  X  3  Djmlnus 
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Dominus  Rex  verfus  AUington  Recorder  of  Hertford. 

If  a  jufticc  con-  f^t^  HERE  being  affidavit  made,  that  ho  fummons  wlas  had 
^^mTnt^"hcrc  1  i"  the  cafe  of  the  King  and  FenahUs,  the  court  granted 
(hall  gr>  an  in-    an  information  againft  the  juftice  who  made  the  convi&ion. 

formation. 

Se/l*.  Caf.  353. 

1,.  Raym.  1407.  -  •»    »      •  «^  v* 

Ante,  630.  Cafe  of  the  rrilon  of  the  King's  cench. 

Rules  of  the  pri-  rT*^  H  E  prifon  being  in  a  ruinous  condition,  and  the  late 
^rUbn  re^'led."  A  x  ^ains  having  broke  in,  th^-e  was  an  order  made  for  the 
pn  on  repai  proprietors  to  Sitteiid  th%  court ;  ind  upon  their  attendance 
the  court  was  moved  to  enlarge  the  rules  of  the  prifon,  fo  as  to 
take  in  At' Marjhalfiay  that  the  prifoners  might  be  removed 
thither*  But  the  court  would  dp  nothi^ifi  ia..  its  ^U  ^^ 
was  an  iMdertaking  by  rule  of  colut  to  put  tne  prifon  in  repiir, 
which  they  faid  the  propriotpl^  wttw  oUf|e4.tQi}Q9  upoo  tKUfl 
of  forfeiting  their  light.  Whereupon  the  proprietors  Fubmitted 
to  a  rule»  and  ilie  rides.  wetfeeiilatge4  acconiii|g)yv 

Between  the  PaTiib^  qf  Kinver  ^p»/Stpi^^^in,piQNi^'  Stadfi^d. 

Rmtjngt  coney  T  TPON  a  fpeclal  order  of  .feffions^  it  was  ftated,  that  a 
warren  is  a  IJ    qqqj-  perfoji  rented  a  coney  warren  and  a  cottaee  upon 

ffttlement.  ,^^      '^ ,         '^  i_«    i_      .        •    /i'  r       •    •         j»j       * 

iaiic  536.  *^  ^^  10^*  P^^  ^^^^  which  the  jultices  were  of  opmion  did  not 
2Scff.Caf.114.  gain  him  a  feirlement  within  the  ftatute xrf dr.  2.     Sti  fer 

curiam^  A  mill  has  been  held  to  be  a  tenement  within  diat 
ftatute,*  and  why  not  this?  It  is  his  ability  to  pay  10 L  ptr 
ann.  that  is  the  foundation  of  tihe  fettl^iAent,  and  whether  4ie 
pays  it  for  a  houfe  for  habitation,  or  for  %.  warren  which  brings 
him  in  a  profit,  is  not  material :  the  order  of  feffions  mu^ 
be  quafhccU 


Il^rrifoa  vtrjus  Winchcombc. 

fUad  double.      ^TkANGE  moved  for  leave  to  plead  non  ajumf^^  aoi 

^  ncn  ajfumpjit  infra  jex  autm^  and  cited  FaJies  v.  ^mith  i» 
C,  B.  AdticL  12  Geo.  where  there  wa^.  the  like  rule^  and  in 
the  principal  cafe  it  was  ordered  accordingly* 

Adich,  13  Geo.  Brijlow  v.  JFoodwafd  grated  again  on  my 
motion.    EocUm  terming  Toephen  v.  Elking  the  lame  rule. 

DemintNf 


Hiivy  T4:rAi  fa  Qto.  9f^ 


D01XIH11I6  Rex  ver^s  Buck. 

qTR  ANG  E  moved  to  quafli  an  indiftment  for  killing  a  hare,  5  Ann.  c.  14. 
^  this  not  being  a  matter  indidlable,  the  ftatute  of  s^Jnn.  c.  14.  i^^'^iSiViT 
ftppointiiig  a  fummary  proceeding  before  juflices  of  the  peace  ;  a  hare, 
and  cited  R^x  v.  James^  Trin.  i  Geo.  where  ap  indictment  for  Seff.  Caf.  370* 
keeping  anaIehoi,i(e  iiras  quaihed,  becaufe  the  ftatute  3  Car.  i. 
/-.  3,  hlad  dkefted  ^fpai-ticvUr  remedy.     Et  per  curiam^  The  in- 
dioment  muft  be  quaibed. 


Parker  verfus  Stanton. 

TO  the  fcire  facias  quart  ixecutig  non  upon  a  writ  of  error,  Pnaice  In 
the  plainti^  in  error  pleaded,  that  the  damages  recovered  «'«*»■• 
were  levied  upon  a  fieri  facias.     And  Strange  moved  to  fet  afidc         »y«*'4»4« 
this  plea,  faying  it  was  never  the  intent  of  the  court  to  give 
the  party  a  liberty  to  plead  to  it,  when  it  was  only  a  method 
ufed  to  bring  in  the  party  to  aflign  his  errors  ;  and  that  if  this 
was  to  be  once  allowed,  it  would  be  done  in  all  cafes,  and  be 
an  effe^hial  method  to  get  one  term  extraordinary  upon  every 
writ  of  error,  by  obliging  the  party  to  go  to  trial  upon  an  iflue 
to  ^^  fdre  facias^  whUft  the  writ  of  error  ftood  ftill  for  want 
.pf  an  ailSgnment  of  errors.     And  he  cited  Elnus  v.  Martin  in 
B.  R^  Hu.  lo  Geo.  where  a  plea  of  payment  (which  is  the 
fame  in  reafon  with  the  prefent  cafe)    was  fet  afide.      The 
Chief  Juftice  at  firft  made  a  difficulty  of  fetting  afide  this  plea 
becaufe  it  might  be  true,  and  then  why  (hould  the  party  b^ 
brought  in  to  (hew  caufe  why  there  (hould  not  be  execution, 
when  it  has  been  had  already.     But  the  other  Judges  made  n6 
ilifficulty  of  fetting  it  a(ide,  o&  account  of  the  apparent  delay 
that  it  would  introduce.     And  if  execution  has  been  had,  the 
defendant  may  go  on  with  his  writ  of  error  to  obtain  a  refti- 
tution.     So  after  great  debate  the  plea  was  fet  afide.     And  in 
the  debate  of  this  cafe  it  was  faid  by  die   court,  and  the  ie- 
condary,  that  if  ifllue  had  been  joined  on  this  plea,  and  it  ha^ 
been  found  for  the  defendant  in  error,  he  might  have   taken 
out  execution,  but  could  not /70/1  /r^i.  the  writ  of  error,   till 
after  a  rule  to  ailign  errors. 

After  diis  errors  were  af&gned  ;  and  when  the  caufe  came  oa  jnjirumcntum 
to  be  argued,  it  appeared  to  be  an  a£lion  of  trover  pro  duobus  ^'''•w  wdl 
injitumentis  Jigneis,  Anglice  Jlands.      And    it  was  objeaed  by  ^^^^I"^ 
Fazakerley^  who  cited   Cro.  EL  817.       I  Lev.  ^i.     Sit.  327. 
that  there  was  a  proper  Latin  word  for  Jiandsj  and  therefore 
injlrununtum  Ugneum^  which  would  ferve  for  any  thing  made  of 
wood  was  too  general :  but  the  court  held  it  well  «nougb,  and 
the  judgment  was  affirmed. 

X  X  4  Wjlfli 
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Debt  lies  not 
upon  a  promlf- 
fory  note* 
S  Mod*  373* 


D 


Welfli  verfus  Craig. 

EBT  upon  two  promillbry  notes  aiid  a  mutuatus,  AM 
on  demurrer  to  the  declaration,  I  obje£ted,  that  an  af^ion 
of  debt  would  not  lie :  that  before  the  ftatute  no  a£tion^  at  all 
lay  upon  the  note,  as  a  note,  {Sdlk,  129.). '^O''  ^^^  an  indebjtatm 
ajfumffit  \it  on  a  bill  of  exchange.  And  the  only  remedy  given 
upon  the  note  by  the  ftatute,  is  the  (amc  that  wasbefort  on  an 
inland  bill  of  exchange.  And  of  this  opinion  was  the  court, 
and  pronounced  judgment  for  the  defendant.  But  then  it 
was  obferved  by  Serjeant  y,  Comyns  for  the  plaintiff,  that  there 
was  one  good  count  upon  the  mutuatusy  and  the  demurrer  was 
to  the  whole.  Whereupon  judgment  was  given  for  the  plain- 
tiff, which  I  believe  it  will  be  difficult  for  him  to  enter,  fo  as 
to  maintain  it« 


In  acr.onnt  a 
difchargc  to  a 
common  intent 
is  rurHcient. 


Gofwill  verfus  Dunkley. 

IN  account  for  a  watch  and  fword  delivered  to  the  defendant, 
aJ  msrcandlxandumy  he  pleaded,  that  he  carried  them  t6 
Porto  Bellop  and  in  order  to  keep  them  fafc',  till  he  had  a  con- 
venient opportunity  to  fell  them,  and  put  them  into  the  ware- 
houfe  of  the  South-fea  company,  and  that  the  warehoufe  was 
broke  open  by  enemies,  and  the  watch  taken  away  and  loft, 
and  that  the  fword  had  likewife  been  taken  away,  niji  an  £«^- 
lijhman  had  put  it  it  on  and  claimed  it  as  his,  and  that  the 
defendant  was  forced  to  come  away  before  he  met  with  the 
EngUfoman  to  get  it  again.     And  on  demurrer 

It  was  objefted  by  Serjeant  Wkitahcry  that  this  was  no  good 
difcharge  ;  and  he  cited  i  RoU^  Ahr.  124,  125.  YeL  262. 
I  BulJL  101.  for  thcfe  goods  were  delivered  to  the .  defendant 
under  a  fpecial  and  particular  truil ;  and  that  he  could  not 
defend  himfclf  againfl  the  plaintiff's  demand,  by  fhewing  that 
he  had  lodged  tiiem  in  a  warehoufe,  which  was  a  committing 
them  to  the  care  pf  a  third  perfon,  in  which  cafe  he  will  be 
anfwerable  for  the  lofs. 

Reeve  contra.  Though  this  is  a  perfonal  trufl,  yet  he  is  not 
bound  to  keep  them  always  about  him.  If  he  was  fobbed  of 
them  himfeif,  it  is  a  difcharge.  i  Ven,  122.  2  Le%\  5.  ^5  f. 
4.  4.  9  £.  4.  40.  Et  per  curiafn.  This  is  prima Jbae  a' good 
a^ccour.t :  if  the  warehoufe  was  not  a  place  of  (afe  ciftody, 
tnat  fhould  have  been  replied :  a  robbery  there  is  the  fame  as 
if  from  his  own  perfon,  for  a  hsiiViff  ad  mercandixar.dum  is  not 
obliged  to  Keep  the  goods  always  about  him.  At  another  day 
Serjeant  Hawkins  pro  quer*  endeavoured  to  maintain  theaitioni 

-  but 
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but  the  court  flood  to  their  former  opinion,  and  gave  jud^titenk 
pro  dcfendente.  ... 


Short  verfus  King. 

THE  plaintiff  declared  in  ejeftmdnt  on  oiic  deiAife,  tb  which  Praaiceinfjea' 
there  was  Not  guilty  pleaded  ;  but  afterwards  .finding  it  5[*BarnardK,B' 
n^ceflary  to  add  the  demife  of  the  truftecs,  he  delivered  a  new  m^.  S;  c.  but* 
.ejedment  onxhc  double  demife.     Whereupon  I  moved  to  ftay  ^^  S.  P. 
.the  proceedings  on  this  laft,  till  payment  of  the  cofts,  and  for 
notice  where  the  leflbrs  were  to  be  found  ;  and  grounded  my 
motion  for  the  firft  part  on  Lord  Coning Jhy^s  cafe,  and  for  the  Ante,  54S. 
.latter  on  the  common  cafe  of  a  qtn  tam^  becaufe  here  the  lefTor 
was  to  enter  into  a  rule  for  cofts.     The  court  granted  the  laft 
part,  .but  as  to  the  cofts  they  faid  it  was  never  done,  but  where 
it  appeared  the  party  was  vexatious;  or  had  run  the  defendant  : 

to  a  great  expence,  which  was^Lord  ConmgJby*s  cafe,  who  came 
for  a  trial  at  bar  on  his  new  ejeflment,  after  the  former  caufe 
w^  ready  for  the  bar,  which  was  ^  matter  of  mere  favour,  in 
which  they  might  make  their  own  terms.  * 


Dobs  verfus  Edmonds. 

.'T^  H  E  plaintiiF  declared  in  trefpafs  with  a  qmdcum,,  and  then  Necnm  it  to  _ 
X     went  on  to  another  trefpafs,  which  was  introduced  with  ?"^ifa*^*ift!^ 
a  mcnon  de  eo  quod^  &c.     The  verdift  was  pro  quer*  as  to  the  laft  charge. 
part,  and  pro  def  as  to  the  trefpafs  under  the  quod  cum.     And  I-  Ri*yni.  1413. 
it  was  moved  inarreft  of  judgment,  that  the  whole  was  butre- 
citaj.     &ed  per  curiam^  We   miift  not  extend  that  exception,  ^  show.  295. 
which  has  gone  far  enough  already :  the  latter  part  is  by  way.  Cro.  Jac.  536. 
oC  pofitive  charge,  and  the  finding  of  the  jury  has  cured  it  as 
to  the  firft.     The  plaintiff  muft  have  judgment. 


White  verfm  Cleaver.  ' 

DEBT  upon  a  bond  conditioned  to  indemnify  the  plaintiff  y^^j^  ^f^^oA 
The  defendant  upon  oyer  pleaded  generally,  quod  hidemp-  ?Jmfnlm  clrfer^ 
nem  confervavitj  without  ftiewing  how.     And  on  a  general  de-  t/avh,  it  muft 
murrer  it  was  agreed  the  plea  was  ill  before  the  aft  for  amend-  ^  ^^^T"  ^°/ 
ment  of  the  law,  for  that  no  iliue  could  be  jomed   upon  it.  dots  not  dyinv. 

7,  Cro.   165.      Hob.  296.        2   Co.    4.        2  Cro.    363,    503,    634.   L.Riym.'i449. 

But  then  it  was  objcdted,  that  this  ftiould  have  been  Ihewn  for  p^jfjf^^  j^ 

caufe  of  demurrer.     And  of  that  opinion  was  the  court,  for  3-3. 

the  fubftatige  is  the  faving  Uarmlefs,  and  how  that, was  done,  Earnjrd.  K.  B. 

IS  * 
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)  Lev.  X94,       is  but  matter  of  form ;  fo  the  plaintiff  prayed  kav«  to  4iKcoi^ 
^^3*  tinue  upon  payment  of  cofts,  which  was  granted  accordingly. 


Pprtman  vitfia  Caaie. 

22ftdeci^r  npHEplaintifF  brought  an  aaion  of  debt  upon  a  bond  as 
«Kcucor»  he  X  exectttor,  and  upon  iyer  it  appeared  to  be  conditicAed| 
ftaOlptynocofti.  ^  that  dic  defendant  fhould  not  hunt  in  any  of  the  lands  of  the 
dt5  i^AiiSJ^  **  teftator,"  a«d  in  die  replication,  a  breach  was  ai&giied  by  a 
357.  hunting  in  the  time  of  the  execttt#r  s  and  a  iRerdsd  for  the  dc<- 

fcndant. 

And  now  Serjeant  Chappie  inpved  for  cefts,  becaufe  the  hunt* 
ing,  which  was  the  caufe  of  action,  aroTe  in  the  time  of  the  exe- 
cutor, and  was  a  matter  ^nthin  his  knowledge.     6  Afod.  91 .  itu 
Lat.  st49  sio.     I  f^en.  92.     Sed  per  curiam^  The  cafes  are  only  where  he  needed 

not  declare  as  executor ;  and  fo  was  BaBer  v.  Delandery  Trk* 
See  3  Bar.  Rep.  |  Q^^^  ^g  s.  R.  But  here  the  bond  was  the  caufe  of  adidn, 
'^^'*  and  he  was  ^bUged  to  declare  as  executor  |  and  therefore  they 

denied  cofts. 


ladifQakviffitsTM/t. 

TerJaA  lactf.     "[^  RR OR  of  ajudgmont  in  C.  B.  in  ejeaineni  on  four  de- 

mifes  of  a  difiextnt  commencement  and  conttnuaaoe :  vtS" 
for  the  plaintiff  agai  oft  Xsfto  defendants  only  as  to  one 
third  part  of  28  acres  of  «ieadow;  and  as  to  the  reft  of  the  pre- 
jniiles,  and  all  the  other  defendants.  Not  guilty :  upon  which 
diere  is  judgment,  dmt  the  plaintiff  fhould  recover  tenmman 
fuum  proiff  de  et  inpraed*  uhm  tertiaparU  praetP  26  acrarum  prati 
againft  the  two  defendants  who  are  found  guilty,  and  that  the 
acquitted  defendants  flull  recover  7  L  colls. 

Upon  this  judgment  the  two  defendants,  who  were  found 
guilty  as  to  part,  bring  a  writ  of  error,  and  affign  the  general 
errors.  And  Strange  pro  quer*  in  errore  obje<5led»  that  the  verdift 
and  judgment  are  uncertain. 

I.  For  that  the  pbintiff  declares  on  fonr  feveral  demifes  of 
a  different  commencement  and  continuance,  and  yet  the  judgr 
ment  is  only  to  recover  ierminum  fuum  praeji*  in  die  fiiigulsr 
number,  without  determining  which  of  the  terms  he  fliall  re- 
cover. HiL  ^Geo.  B.  jR.  Hodjon  v.  Backh^ufe:  the  writ  of 
error  was  de  quadam  iranf.  et  ejection*  firmae  inftead  oi  firmarym^ 
there  being  two  demifes  •  and  qvafhed. 

a.  It 
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.  1.  It  IS  impoflible  for  the  IheriiF  upon  this  judgment  to  know 
ivhat  he  Is  to  deliver  pafieflk>a  of,  for  there  are  four  demifes 
of  four  different  28  acres  of  meadow,  and  whether  the  plain- 
tiff is  to  have  thofe  wtMch  jL  demifedy  or  tbolb  which  B.  or 
a  <x  Dn  demifedf  is  uficertain ;  it  £bo«ld  haviC  been  to  rjeco^* 
ver  tbe  oS  «cre3  of  meadow  wbkh  the  firfty  or  fecond^  or 
thinly  or  fourth  leflbr  dcmiied.  i  B§ok  tf  Judgment$  jju 
a/^«ii9«  %  R§/L  jAr.  ^g^  i  RoM.  Abr^  jjt^  Byttiis 
ifcrdi^i  no  body  caii  fay  nducb  of  the  Icflors  title  is  efbi- 
Uifiledt  iMT  ca9  either  of  ttmm  bring  an  aAipn  upon  it  for  the 
m^i  pro^t. 

Whitakgr  Serjeant  contra  did  not  offer  to  anfWer  the  objec-  Varimce. 
tions^  but  faid  they  would  try  below  and  get  it  fet  right :  at 
prefent  he  took  an  exception  to  th«  v^it  cf  error,  that  it  was 
only  to  remove  a  record  of  an  ejedment  between  the  plaintiff 
ana  the  two  defendants  who  ajpe  found  guilty ;  whereas  it  ai|^- 
pears  by  the  record,  that  tiiere  were  eleven  odier  defendanis 
to  the  mit :  and  though  the  writ  can  be  l>rougb(  only  hf  thcie. 
two  id  gtun/e  damnum  <^  di^tMv^Sj  yet  the  iuit  siuft  be  de* 
Ibribed  as  it  really  was«     Stper^urimH^  So  it  ihould»  and  tbe 
cafe  of  Cook  2nd  TheDucb^s  of  UamUm  wa&  cited.     Then 
Strange  infifted,  that  it:  wa$.  amein4abk  by  tbe  lato  b&  ^  and  df 
tfiat  opinion  was  die  <:Qurt^  b  the  writ  ^f  error  was  amended. 
And  as  to  the  ohje^Uons  to  tbe  judgments  it  was  adjaurned»  * 
to  give  the  defendiant  in  error  an  opportunity  to  iet  it  right  i£ 
he  collide 

Dent  voffus  Ling^od. 

TH£  defendant  in  ernor  {ileaded  a  rekafe  of  errors,  whkh  ^^  tbe  entry 
was  found  for  him^  and  the  court  ordered  the  muj^  ^Ir^jt^ 
to  t)e,  that  the  fdaintiff  iboukl  :be  barred  of  his  writ  of  tcinr#  u  fouaa. 
not  quod  affirnutur* 


Between  the  Pariihes  of  Weftham  and  Chiddingftone. 

IT  was  ftated,  that  a  fingle  womM  fettkd  at  C  waa  maxv  Wcnoptn^fottk? 
ried  to  a  man  Mdu)  is  &ice  dead,  but  his  ietUeouMU  did  net  "^  ^'^^ 
a}>pear :  Et  for  iuriam^  Her  fettkment  b^re  marriag/e  ftands.  ^1^^^  hljiir- .' 

bknd  ban  no  ret- 
tlemeht.  Mithm 
I  Gt9*  ifit,  ps" 
I  rocb*  DunJknutU 

and    Upotery^ 

Hughes  ^*"^;;"^^'^«- 

^         Se(r.  Caf.  104. 
S.  P. 
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Hughes  verfus  Alvarez. 

Writ  of  inquiry  T  N  an   a£lion  upon  the  cafe  upon  two  promifes,  there  was 
amended.  J^  judgment  for  the  plaintifF  as  to  the  firft  promife,  and  as  to 

Citcd^bj^A^'  ^^^  fecond  a  nolle  prof.     A  writ  of  inquiry  is  taken  out  to  in- 
dfcwi  78.  quire  what  damages  the  plaintiff  had  fuftained  occcftone  prae* 

mijfirumy  and  upon  the  return  of  this  it  was  moved  to  amend 
the  writ,  and  make  it  occafione  non  performationis  praed^  primae 
promijfionts :  and" upon  the  audiority  oif  Bakery.  CamieU,  Pa[» 
4  Jnrii  in  B,  R,  the  writ  was  amended  in  this  ca(e,  the  re-, 
cord  pf  the  judgment  by  default  being  a  warrant  to  amend  by. 

• 

Haywys  verfus  Savage, 

Upon  a  fpecial  A    Special  capias  by  original  was  taken  out  returnable  crd- 

nlithtUftnt  ^vV  *^^^  animarumy  and  for  want  of  a  plea  to  enter  before  the 

ant  fliaU  *not  be  ^om  day  of  Hilary  term  judgment  was  figned  the   19th  of 

obliged  to  plead  yanuoryj  which  was  now  moved  to  be  fet  afide.     And  it  was 

ora'comm"oa    ^S^^^^^  ^^^  »f  ^^'^^  ^^^  ^^"  ^7  *>»"♦  ^^^  defendant  would  not 
Utitat.  have  been  obliged  to  plead  till  within  Hilary  term.     But  I  in- 

lifted,  that  it  being  a  fpeci^  capiasy  wherein  the  whole  cafe 
was  fet  out  at  large,  it  made  it  more  reafonable,  than  where 
there  is  only  a  common  capias  de  placito  tranfgreffwnis.  And  it 
has-  been- always  taken  to  be  for  the  expedition  of  the  plaintiff*, 
to  fue  out  thefe  fpecial  writs  :  whereas  if  this  judgment  be 
fet  afide,  it  will  be  putting  them  upon  the  fame  foot  with  a 
common  latitat.  The  faft  and  practice  was  certainly  on  my 
fide,  but  the  court,  out  of  a  difinclination  to  favour  proceed- 
ings by  original,  would  not 'allow  there  was  any  difference, 
but  fet  afide  the  judgment :  •  fo  that  now  there  is  no  advantage 
'  in  taking  out  a  fpecial -^^//7y,  and  therefore  I  fuppofe  it  wUl 
be  difcontinued. 

Helbut  verfus  KelJ. 

Noetrortobe.  TERROR  of  a  judgment  in  C.  B.  after  verdict  for  the 
•fflgocd  c«i-*  JlI^  plaintiff.  And  it  was  aflighed  for  error,  that  Edward 
corZ**^*  '*"  Richeir,  who  was  fworn  as- a  juror  returned  upon  the  principal 
I-  Raym.  1414.  paimel,  was  never  returned  by  the  fheriff ;  and  alfo  that  thcr^ 

was  diminution  in  the  record,  for  want  of  the  venire  facias  and 
habeas  corpora.     And  to  this  in  nulla  ejl  erratum  was  pleaded. 


Parker 
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Parker  pro  quer*  in  errore  objefted,  that  in  nuUo  ejt  erratum 
was  a  confeffion  of  the  errors  afligned,  and  th^n  no  doubt  but 
that  in  point  of  law  the  fwearing  a  perfon  upon  the  jury,  who 
was  never  returned  by  the  iherifF,  will  make  fuch  an  error  in 
the  proceedings,  as  will  overthrow  the  judgment.     5  Co.  42- 

Strange  contra.  I  admit  that  where  a  matter  of  faA  pro- 
perly affignablc  is  afligned  for  error,  in  nuUo  eft  'erratum  will  be 
a  confeflion ;  but  where  the  matter  alleged  is  not  by  law  af- 
fignable,  there  in  nulla  eji  erratum  is  a  demurrer  in  law ;  it  is 
iiuifling  the  party  has  no  right  to  aflxgn  fuch  a  matter  for  error, 
and  that  therefore  the  defendant  ought  not  to  be  drawn  in- 
to an  inquiry  about  the  truth  of  it.  And  I  take  it  the  er- 
ror here  alleged  is  not  aflignable,  as  being  contrary  to  the  re- 
cord :  for  after  the  joinder  in  iiTue,  the  record  goes  on  to  the 
award  of  a  venire  fa^iai  returnable  at  fuch  a  day,  ad  quern  diem^ 
fays  the  record,  jurata  inter  partes  praed'  ponitur  in  rejpe£iu  till 
the  ^ext  term,  niji  prius  the  Chief  Juftice  comes  to  Guildhall: 
at  which  time  he  comes,  etjuratores  unde  infra  Jit  mentio  exaili 
unus  eorumy  (that  is,  one  of  thofc  returned  by  the  IherifF)  viz. 
Edwardus  Richier  ven^  et  injuratam  illam  juratus  exiftit :  fo  that  ' 

the  record  cxprefly  fays,  that  the  Edward  Richier  who  was 
fworn,  was  one  of  them  that  was  returned  by  the  (heriiF;  and 
therefore  the  error  afligned  is  contrary  to  the  record :  and  that 
{\x(:h  an  error  is  not  aflllgnable,  I  rely  on  i  Rol.  Abr.  758. 
//.  8.  If  y/.  B.  is  fworn  upon  the  principal  panncl,  and  ano- 
ther of  the  fame  name  is  fworn  upon  the  tales  \  it  fhall  not 
be  afligned  for  error,  that  the  A,  B.  firft  fworn  and  A.  B.  the 
talis  man  were  one  and  the  fame  perfon,  fo  as  to  make  it  a 
trial  by  eleven  jurors  only;  for  that  this  (fays  the  book)  is 
contrary  to  the  record,  which  fays  that  they  who  were  fworn 
upon  the  tales  were  alii  de  circumjlantihus :  he  could  not  be 
idem  confidently  with  the  record,  which  fays  that  he  was 
alius  :  and  therefore  fuch  an  averment,  contrary  to  the  record, 
is  not  to  be  admitted. 

As  to  the  diminution  alleged,  I  (hall  make  no  difliculty, 
after  a  verdid,  of  admitting  even  that  there  are  no  fuch  writs 
at  all. 

Et  per  curiam^  The  cafe  in  RoUe  is  cxafHy  in  point,  and  ac- 
cording to  the  reafon  of  the  law  in  other  cafes  :  therefore  the 
judgment  muft  be  affirmed. 


Pominus 
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Dominus  Rex  var/us  Popplewell. 

inconViftion      /CONVICTION  for  pro&nc  curling  and  fwearing  wa$ 
for  fwearing  the  I.  quafhcd,  for  want  of  the  particular  oaths  and  curfes  bc- 

the  oaths  muft     •^■^rl        ^ 
befctout.  ing    fetOUt. 


SeiH  Caf.  356. 


Anonjnnotts. 


MlamlamMt.         fr^TRANGE  moved  for  ^mmidamm  to  be  drrcaed  to  the 

^  churchwardens  of  &.  B$ta^h  Biftmffgahj  commanding  them 
%»  call  a  Ycftry  im  £^^r  week^  for  the  dedion  of  cbiirdiwar^ 
dens :  but  the  court  refofed  it»  faying  there  was  no  inftanteof 
fiich  a  mandamusj  and  they  could  not  take  notice  who  liad  t 
right  to  call  the  veftry,  and  confequcndy  did  not  know  to 
whom  it  fhould  be  dire&ed. 


Dominus  Rex  viffa^  Betts  et  al\ 

Aaiendment  on  ^  ■  ^  O  a  Jarifacias  on  the  crown  fide  upon  a  recogntiaace 
the  crown  fide.       J^     foj.  keeping  the  peace,  die  defendant  as  to  the  bretdl 

affigned  pleaded  Not  guUty,  but  concluded  with  an  averment^ 
inftead  of  concluding  to  the  country :  and  after  a  deniuntr» 
I  moved  to  amend  the  plea :  and  the  court  gave  leave  to  amend 
it  accordingly. 


Dominus  Rex  veffiis  Pappinean. 

What  judgment  T^  HIS  was  z  writ  of  crroT  direded  to  the  juftices  of  the  peace 
ought  to  be  en-      J^     of  the  county  of  Surrey^  to  remove  a  convi^on  for  a  nu- 

^afon'forT"   '^"^  "P^"  ^  indiiSment  fetting  forth  that  the  defendant  fuch 
nufance.  a  day,  Supe^  quendam  rivmifivc  aquae  curfum  iUdem  voc^^  Warn* 

f  ScinCaf.  34.  Jlc  frope  adjacttC  et  C4>niigue  adjungen'  communi  altae  viae  Regiae 
ibidem  vHof  TMing-LoMe^  uecmn  frtpejefaraks  dfnms  mmifimaks 
diverfortan  ligeorum  eifubdif  di^i  Domni  Regit^  erexii  et  aed^ 
vit  quandam  molam  defjere  coria  {Anglice  to  drefs  hides)  et  nweerom 
re  cutes  ovium  in  aqua  (Anglice  to  fteep  fheep  (kins  in  water)  et 
quedpraed'  (dejT)  apud  rndbim  praed*  dtpftdt  et  nmceravit  triglnta 
cutes  ovium  magnum  foettrem  et  infedubrem  tdtrem  emittenteSf  et  eef^ 
dem  cutes  in  quodam  loco  ibidem  pripe  communem  cdtam  warn  Rigiam 
praed*  pofuit  et  locavity  per  quod  aer  ibidem  maxime  corrumpebatur 
et  adhuc  corruptus  et  infehus  exijiit  ad  commune  nacumentumj  ifc. 

After  Not  guilty  pleaded  a  trial  is  had,   and  the  defendant 
found  guilty  i   upon  which  the  judgment  of  the  court  is  entered, 

that 
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flbat  the  defendant  be  fined  100/.  for  the  faid  nufance,  et  ca^ 
fiatur^  l^c.  Upon  this  judgment  the  general  errors  are  ailign* 
cd,  and  the  coroner  and  attorney  pleads  in  nuHo  eft  erratum. 

Strange  pro  querente  in  errore  argued,  that  this  fhould  be  re- 
verfed.  And  his  firft  objefKon  was,  that  as  it  was  laid,  it 
Was  not  a  fad  indictable,  it  not  being  laid  to  be  m,  but  near 
the  highway ;  for  the  per  quod  aer  ibidem  muft  refer  to  the  erec^ 
don,  which  is  laid  to  be  qpon  a  rivulet  near  the  highway  j 
;ind  if  it  be  not  in  the  highway,  an  indiAment  will  not  lie. 
Scdper  curiam^  Surely  this  is  well  enough.  If  a  man  eredis  a 
fiufance  prope  adjungen*  tu  the  highway,  per  quod  the  air  there-r 
^bouts  is  corrupted ;  it  muft  in  its  nature  be  a  nufance  to  thofq 
who  are  in  the  highway,  and  therefore  the  indictment  is  weU 
enough. 

Then  I  went  on  to  another  objeAion  (and  which  I  prin^ 
cipaHy  relied  upon)  that  the  judgment  was  erroneous  for  want 
of  an  adjudication  that  the  nufance  be  abated.  The  end  of 
the  law  in  giving  an  indidtment  for  a  publick  nufance  is, 
to  have  th'j  whole  removed  by  one  fuit,  and  to  avoid  a  mul- 
tiplicity of  aftions.  And  it  is  preferred  before  an  a6tion  upofi 
tile  cafe,  bccaufe  in  that  ea$:h  party  can  only  recover  his 
fcparate  damages ;  whereas  upon  an  indiChnent  there  may  be 
an  end  of  the  thing  at  once.  By  thefe  indi£hnents  the  pub- 
lick  inconvenience  is  to  be  removed,  which  can  be  no  other 
way  efF-dted,  than  by  a  judgment  to  abate  the  nufance ;  for  ats 
(o  a  fine,  the  publick  is  never  the  better  for  that,  and  a  man 
in  many  cafeB  may  find  it  worth  his  while  to  pay  a  fine,  and 
continue  the  nufance,  in  which  cafe  the  publick  h^  no  re- 
drefs. 

In  the  cafe  of  the  King  v.  Wakot^^  which  was  an  attainder  Salk.  ^i%. 
tor  high  treafon,  the  words  ipfi  vivente  were  omitted,  and  that  Q^^'}tal 
was  held  a  fufficient  error  to  reverfe  that  attainder ;  and  yet  Parl.  C»r.  ti>i 
that  is  not  in  fo  material  a  part  as  this ;  for  there  being  a 
Judgment  that  he  (hould  fuflfer  death,  (which  is  extremumjup" 
pHcium)  it  was  but  an  omiffion  in  the  form ;  but  the  court 
faid  that  the  common  law  having  made  that  part  of  the  judg- 
ment, it  was  not  in  the  power  of  the  court  to  omit  it :  in 
this  cafe  the  principal  judgment  diat  the  law  has  appointed  is, 
that  the  nufance  be  abated,  to  which  the  court  may  add  the 
further  puniihment  of  a  fine  ;  but  unlefs  they  give  judgment  to 
abate  the  nufance,  the  publick  is  no  better  for  this  profecution, 
but  there  muft  be  a  multiplicity  of  adions,  which  it  is  againft 
^e  policy  of  our  law  to  admit,  where  it  may  be  prevented. 
The  intereft  of  the  publick  is  fo  great,  that  in  Salk.  458.  it  is 
held,  that  for  the  concern  of  the  publick  an  adt  oif  general 
pardon  fhall  take  away  the  fine,  but  not  die  abatement.  And 
>n  indidtment  for  >  m^fanc^  is  not  good,  unlefs  it  concludes 

ad 
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4u{  commune  noctimentum  of  the  King's  fubje^ls :  which  (hcwi 
that  the  removing  the  common  nufance  is  the  chief  end  of 
the  indictment. 

'There  are  few  precedents  to  be  found  of  thefe  judgments 
entered  at  large,  hro.  Nufance  39.  it  is  faid  how  .the  judg- 
ment ought  to  be,  which  is  an  abatement  -and  a  fine  \  and  in 
the  Old  book  of  Entries  144.  b.  in  an  affize  of  nufance  for  di- 
verting a  water-courfe,  the  entry  is,  quod  nocumentum  pratt 
amovcaiur  et  trenchea  praed*  9bftruatur, 

And  it  is  no  objection  to  fay,  that  this  is  an  error  for  die 
advantage  of  the  defendant.  It  was  for  ff^alcot^s  advantage  to 
have  that  painful  circumftance  omitted,  but  the  court  would 
not  take  that  into  confideration,  and  held  it  ill,  as  varying 
from  the  judgment  which  the  law  had  appointed.  If  upon 
an  indictment  for  murder  the  defendant  fhould  have  judgment 
to  be  whipt ;  will  any  body  fay  this  is  a  good  judgment,  and 
yet  furely  it  is  for  the  beneiit  of  the  defendant. 

Fazakerley  contra.  Every  judgment  muft  be  according  to  the 
circumftances  of  the  cafe.  I'his  is  not  a  permanent,  but  a 
tranfitory  nufance,  in  dipping  of  (kins,  and  I  do  not  know 
how  that  is  to  be  abated  ;  we  may  truft  the  court  in  fetting 
fuch  a  fine  as  will  be  as  effectual  as  an  abatement :  the  de- 
fendant may  have  left  olF  dipping  his  fkins,  and  that  is  all  the 
abatement  the  thing  is  capable  of. 

Sie  I  Burr,  C.  J.     Regularly  the  judgment  ought  to  be,  to  abate  fo 

Rfp.  259.  tff  n^uch  of  the  thing  as  makes  it  a  nufance.  9  Co.  53.  Godb,. 
221.  jyinch  3.  n  a  houfe  be  built  too  high,  fo  much  of  it 
as  is  too  high  fhall  only  be  pulled  down.  The  cafes  cited  by 
A4r.  Strange  were  of  a  permanent  nufance ;  but  here  creCHng 
the  mole  is  not  the  nufance,  (for  it  might  be  lawful  to  do  that) 
but  the  nufance  arifcs  from  the  ufe  he  puts  it  to.  If  a  dyc- 
houfc,  or  any  ftinking  trade,  were  indicted,  you  (hall  not  pull 
down  the  houfe  where  the  trade  was  carried  on.  I  think 
here  could  be  no  judgment  to  abate  any  thing,  and  therefore 
the  judgment  mun:  be  affirmed. 

To  which  Pcwys  J,  agreed.  Et  per  Fortefcue  J.  The  quc- 
ftion  is,  whether  in  the  cafe  of  a  publick  nufance  it  is  not 
ncccfl'ary  to  give  two  judgments  in  all  cafes.  I  am  not  fatis- 
iied  this  is  not  a  permanent  nufance ;  the  erefting  is  the  caufe 
of  the  nufance,  and  the  conclufion  of  the  indictment  ad  com* 
munc  nocumentum  goes  to  the  whole,  as  well  the  eredlion  as  ttc 
dipping.  I  remember  the  cafe  of  a  glafs-houfe,  where  the 
judgment  was  to  abate  the  nufance,  not  that  the  houfe  fliould 
be  pulled  down,  but  only  to  prevent  his  ufmg  it  again  as  fuch ; 
which  might   have  been   done  in  this  gafc,   to  prevent  his 

dipping 
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dipping  ikins  again.  Co.  Ent,  92.  b.  9-  Co.  Batten*s  cafe  :  it 
appears  the  plaintiiF  could  not  go  on  for  damages  after  the 
defendant  had  abated  the  nufance,  which  (hews  an  abatement 
to  be  the  moft  neceffary  part.  2  Roll.  Abr.  84.  And  as  no 
inftance  is  given,  where  the  judgment  has  varied  in  purfuance 
of  the  diftin^tion  now  fet  up  between  pcrmr.nent  and  tranfitory 
nufances,  I  am  of  opinion  that  this  judgment  is  erroneous,  and 
ought  to  be  reverfed* 

Reynolds  J.  I  think  die  judgment  is  right.  Every  judgment 
ihould  be  adapted  to  the  nature  of  the  cafe  :  where  the 
credion  is  the  nufance,  there  ought  to  be  a  demolition  :  roaft* 
ing  of  coffee  was  formerly  thought  a  nufance,  and  yet  no  body 
ever  imagined  the  houfe  in  which  it  was  roafted  ihouid  be 
pulled  down :  and  what  other  way  is  there  to  abate  fuch  a 
nufance  ?  A  glafs-houfe  is  a  nufance  in  its  own  nature ;  biK 
this  is  a  lawful  a£b,  provided  the  fkins  which  are  dipt  are  not 
ftinking  fkins.  I  fhould  think  it  would  have  been  going  too 
fiu*,  if  they  had  adjudgod  the  whole  ere£lion  to  be  abated  fot 
a  particular  abufe  of  it  in  dipping  fome  ftinking  (kins. 

The  Judges  took  further  time  to  confider  of  It ;  and  in 
Trinity  term  following  it  was  mentioned  again,  and  all  ftand- 
ing  to  their  former  opinions,  it  was  adjourned. 

N,  B.  It  was  put  in  the  paper  about  a  year  after,  and  no 
body  appearing  for  the  defendant,  the  judgment  was 
affirmed. 

Haflcet  vfrfiis  Strong.     At  the  Rolls. 

MR.  Hotv  made  a  mortgage  for  500  years,  dated  9  June,  Third  mort- 
ly 20^  to  NeaL     He   afterwards  made  a    mortgage  in  gagcc  buying 
fee  to  the  plaintiff  j  and  Neal  ziTignsd  to  the  defendant,   who  j^n^*»«firfti'Houid 
afterwards  advancing  more  money  took  a  conveyance   of  the  fccond.*^  ^    ^ 
inheritance,  with  an  agreement  that  the  term  fhould  be  kept 
on  foot  as  an  additional  fecur'^y  :  the  term  was  never  affi^ncd 
over  to  a  third  perfon.  And  on  the  queftion  touching  priority  it 
'was  argued,  that  if  the  term  had  been  regularly  kept  on  foot, 
the  defendant  would  have  been  in  the  common  cafe  of  a  tliird 
mortgagee  taking  in  the  firft  incumbrance  to  proteft  himfelf, 
by  which  he  would  have   had  the  law  on  his  fide  ;    whereas 
here  the  term  was  merged  upon  the  grant  of  the  inheritance, 
and  therefore  at  law  it  would   be  wkh  the  plaintitT,    who  liad 
the  (\ri\  mortgage  in  fee.     To  which  it  was  anlV/crcd,  and  de- 
creed by  the  court,  that  the  plaintifPs  conveyance   of  the  in- 
heritance interpofmg  between  tlie   term  and   the  defendant's 
grant,  the  grax^t  of  the  defendant  was  vcid  in  law,  the  grantor 
Vol.  I.  "     Y  y  huvinj 
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having  nothing  in  him  ;  and  then  thq  term  could  not  be 
merged  in  a  void  grant  of  the  inheritance,  and  the  defendant 
muft  be  firft  paid  his  vy^hole  money.     Strange pr$  deftndinti. 


Southerton  verfus  Whitlock. 

At  Guildhall,  coram  Raymond  C.  J. 

Infantbound  Hy  T  T  was  hcld,  that  if  goods  which  are  not  neceflaries,  are  de- 
promifc  of  pay-  J^  livcrcd  to  an  Infant,  who  after  full  age  ratifies  the  contraft 
ment  at  tuii  ^^  ^  promife  to  pay,  he  is  bound  :  and  he  left  it  to  the  jury 
u.Raym. 3S9.  whether  there  was  any  confirmation  of  the  contra^  at  full 
s.  p.  age. 


Error  coram 
'v'thil  lies  not 
aFter  a/Brmance 
in  Exchequer 
Chamber. 
I  KoU.  Abr. 
755.  pi.  x6. 


Lambell  verfus  Pretty  John. 

JUDGMENT  ,was  given  in  B.  R.  in  trefpafs,  and  on 
error  in  the  Exchequer  Chamber  the  judgment  was  affirm^ 
ed.  The  defendant  then  brought  a  writ  of  error  coram  vohh  in 
J5.  R.  which  Mr.  Parker  moved  to  quafh,  and  cited  i  Fen, 
207.  2  Lev.  38.  3  Keb.  28,  29.  that  it  Will  not  lie  after  an 
affirmance. 

Belfield  Serjeant  infifted,  the  record  never  was  removed  from 
B.  R,  and  that  debt  would  ftill  lie  upon  it.  Sed  per  cwriam^ 
Before  the  ftatute  of  Eltz,  we  could  not  examin;  our  own 
errors  in  faft  after  an  affirmance  in  Parliament :  and  the  Ex- 
chequer Chamber  is  now  in  the  fame  degree  with  regard  to 
us,  as  the  Parliament  was  before.  The  writ  of  error  muft  be 
quafhed. 


If  1  fcad  my 
fcrviint  with 
the  goods,  the 
carrier  is  not 
liable. 


Eaft-India  Company  verfus  Pullen. 
jft  Guildhall,  cor.ii  Raymond  C.  J. 

ACTION  againft  the  defendant  as  a  common  carrier,  on 
an  undertaking  to  carry  for  hire  on  the  river  Tham% 
from  the  (hip  to  the  company's  warehoufes.  Upon  the  evi- 
dence it  appeared,  the  defendant  was  a  common  lighterman, 
and  that  it  was  the  ufage  of  the  company  on  the  unfliipping 
of  their  goods  to  clap  an  officer,  who  is  called  a  guardian,  in 
the  lighter,  who  as  foon  as  the  lading  is  taken  in  puts  the 
company's  lock  on  tlie  hatches,  and  goes  with  the  goods  to  fee 
them  fafe  delivered  at  the  wtrehoufe.  It  appeared  to  be  done 
fo  in  tliis  cafe,  aad  part  x)f  the  goods  were  loft. 

2  '.  The 
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The  Chief  Juftice  was  of  opinion,  this  diiTered  from  jhc 
Common  cafe,  this  not  being  any  truft  in  the  defendant,  and 
the  goods  were  not  to  be  confidered  as  ever  having  been  in 
his  poircffion,  but  in  the  pofleflion  of  the  company's  fervant, 
who  had  hired  the  lighter  to  ufe  himfelf.  He  thought  therefore 
the  a£Hon  was  not  maintainable,  fo  the  plaintiffs  werenonfuited. 
Strange  pro  qucr** 


Price  veffus  Brown. 

jft  Guildhall,  coram  Raymond  C»  J. 

"I"  TPON  payment  after  the  day  and  before  bringing  the  Bvldcncc 
^J    a<Slion,  it  was  pleaded  to  be  a  payment  of  the  principal 
2lna  all  intbreft  then  due  :  on  evidence  it  appeared  a  grofs  fum 
was  paid,  which  upon  computation  did  not  amount  to  the  full 
intereft,  but  it  was  fworn  that  the  plaintiff  accepted  it  in  full. 
I  objeded,  that  they  ought  to  prove  it  as  they  had  pleaded ; 
but  the  Chief  Juftice  thought  it  well  enough,  upon  which  there 
^Was  a  verdi6l.     And  the  next  term  I  moved   on  affidavits  of 
the  falfity  of  the  defence,  and  xh'sX  we  did  not  expe£l  any  de- 
fence, and  therefor^  were  not  ready  to  contradivSl  the  fingle 
witnefs  who  fwore  to  the  payment  of  the  money.     But  the  No  newtrU 
court  would  grant  no  new  trial,  faying  it  would  be  of  dangerous  ^^^^  P^"/, 
confequencc,  to  fuffer  people  to  be  letting  up  new  evidence,  "idenc/LnXft 
after  they  knew  what  was  fworn  before.  trrii. 

Chambers  verfus  Robinfon. 

IN  an  a£Uon  for  a  malicious  profecution  of  an  indi»5tment  for  Evidence. 
perjury,  ;^the  Chief  Juftice  allowed  the  plaintiff  to  give  in  Bamrd.  K.  B. 
evidence  an  advertifement  put  into  the  papers  by  the  defendant  ^*'^^'  p*  '^"^ 
of  the  finding  the  indictment,  with  other  fcanJ«Ious  miittcr, 
though  an  information  had  been  granted  for  it  as  a  libel,  not 
(as  he  faid)  that  the  jury  were  to  confider  it  in  damages,  but 
only  as  a  circumftance  of  malice. 

Upon  the  trial  it  appeared,  the  perjury  was  ill  affigned,  fo  Aftion  lies  for 
that  the  now  plaintiff  could  not  have  been  convicted  :  and  that  "»a»»':io">  P^o- 

^        ,  .ti'i  It  •!    fccution  of  a 

exception  was  taken  to  it  by  the  judge,  and  he  was  acquitted  bad  indiamcat. 
without  examination  oi^ any  witncffcs.     But  the  Chief  Juftice 
held  the  aftion  lay,  though  it  was  a  faulty  indictment,  re- 
lying upon  the  cafe  of  yones  v.  Gwynn^  where  the  diftinClion  ^o^j^o^'j^g 
in  SaJL  13.   was  denied,  and  held  by  the  whole  court  that  the  2,4.  c\\h.c\c. 

Y    y    2  action    L*v.ir^Hq. 
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aSion  would  lie,  though  die  indldment  was  bad ;  a  bad  in« 
didmcnt  fcrving  all  the  purpofes  of  malice,  by  putting  the 
party  to  expence,  and  expofing  him,  but  it  fenres  no  purpose 
of  juftice  in  bringing  the  party  to  punUhnient  if  he  be  guilty. 

Kn»'  tral grant-  Whereupon  the  junr  gave  the  plaintiff  looo  /•  damages,  and 
cd  for  exccflive  the  next  tcrm  the  derendant  moved  the  court  for  their  judg- 
^"*famcda-'  mcnt  upon  this  point,  (which  was  favcd  at  ntfifrius)  and  for 
mages  being  leave  to  move  for  a  new  trial  after  the  court  had  given  their 
given  a  fecond  opinion  upon  the  point,  which  was  granted :  and  as  to  the 
Jii^^c^n^be  P<^'"^  of  law,  the  court  made  no  difficulty  of  agreeing  widi 
had.  the  cafe  of  Jones  v.  Gwynnj  and  the  defendant's   counfel  did 

not  feem  to  thiuk  the  reafon  and  authority  of  that  cafe  was  to 

be  fbaken. 

Then  the  defendant  moved  for  a  new  trial  on  accoimt  of 
the  exceffivenefs  of  the*  damages  ;  and  the  court  faid  it  was 
but  reafonsble  he  fhould  try  another  jury,  before  he  was  finally 
charged  with  lOOo/.  So  a  new  trial  was  granted  upon  pay- 
ttient  of  cofts.  And  a  new  trial  being  had,  the  fame  damages 
were  given  again ;  upon  which  the  defendant  applied  to  the 
court,  who  faid  it  was  not  in  their  power  to  grant  a  thiri 
«  Saik.  649.      trial ;  and  fo  is  Salk.  649,  the  cafe  of  CUrk  v,  UdaL 

pi.  15.   6  Mod.  '  ^^ 


M» 


Baftrr 
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1  2  Georgii  Regis.     In  B,  R. 

Sir  Robert  Raymond,  Knt.  Lord  Chief  "^ujiice. 

Sir  Littleton  Powys,  Knt.         1 

Sir  John  Fortefcue  Aland,  Knt.  >JuJiices. 

James  Reynolds,  Efq^  j 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Charles  Talbot,  Efquire  Solicitor  General. 


Lorymcr  verfus  HoUiftcr. 


THE  bailifF,  who  had  a  writ  againft  the  defendant,  came  Wherein  »t-» 
to  Mr.  Statleton  an  attorney,    and  told  him  the  de-  J^^ei  ta"ap^ar 
fendant  deiired  he  would  back  the  writ,  and  appear  the  c  mn  win 
for  him  ;  and  afterwards  upon  the  plaintiff's  attorney'^  apply-  o*>i»g^  Wm  to 
ing  to  him,  he  told  him  he  had  fent  orders  to  his  agent  to  ap-  events, 
pear,  and  he  believed  he  had  done  it.     Whereupon  the  plain- 
tiff^s  attorney  delivered  a  declaration,  and  figned  judgment  for 
want  of  a  plea.     Upon  motion  to  fet  it  afide,  it  appeared  the 
bailiff  went  of  his  own  accord  to  Mr.  Stapletonj  without  the 
direction  of  the  defendant,  and  that  Mr.  StapUton  difcovering 
this,   had  countermanded  the  orders  for  appearing,  and  that 
in  faft  there  was  no  appearance.     But  the  court  refufed  to  fet 
it  afide,  and  faid  they  would*  oblige  StapUton  to  file  common  •  Notunkfiat- 
bail  according  to  his  undertaking,  in  order  to  make  the  pro-  torn«y  **»  lA'^^ 
ceedings  regular,  there  being  no  fault    in  the   piaiiUiiFs   at-  ^^rhhig  i't"not 
torney.     Strange  pro  quer\  fnfficient.   LcU, 

19a,  i9jt 

Y  7  3  Nok« 
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Noke  verjus  Windham, 

r  s^l"93i.  HP  ^  ^  '^'^°'"  °^  ^'^^  plaintiff  being  an  infant,  the  court 
Cftf.  temp.  X     obliged  him  to  name  a   good  plaintiff,  who  might  b^ 

Haraw.56.  Tri.  anfvverable  for  cpfts, 

at  Ni«  Pri,  tcs* 

Eden  verfu$  Wills, 

Thtfc'iref^dai  A  N  aftion  was  commenced  in  C  5,  by  writ  of  privilege, 
in  error  muft  be  XjL  which  was  returnable  at  a  day  certain  :  after  judgment 
wtumaWc  as      f^j.  ^j^^  plaintiff  a  writ  of  error  was  brought,  and  a  Jclre  facial 

the  original  «^       .  .      ,  ii  •'  ? 

procef^  was.  quare  ^xecutto  non  was  taken  out,  returnable  at  a  general  re- 
L.  Rayin.i4X7.  turn.  And  upo^i  motion  tofet  it  afide,  the  matter  was  ftirred 
feveral  times.  And  sfter  confideration  and  fearch  of  precedents, 
the  Jcire  facias  was  fet  afide,  for  that  it  ought  to  purfuc  the 
nature  of  the  firft  procefs  :  and  whereas  in  the  common  cafe 
of  aft  ions  by  original  in  C.  B.  the  procefs  upon  error  in  5,  R^ 
muft  purfuc  that,  and  be  returnable  at  a  general  return  ;  fo 
where  the  proceeding  below  is  by  attachment  of  privilege, 
which  is  returnable  at  a  day  certain,  the  proceedings  here 
muft  be  returnable  in  the  fame  manner.  And  a  cafe  was  cited 
pf  Favafcur  Y,  Parhr^  Trin,  ii  Ann,  where  it  was  fo  ruled. 
Thrf,  Bri\  121.     The  writ  v/as  quafced,  but  without  cofts. 


Courtney  verfus  Satchwell, 

Aniipmntfrui  T  N  trcfpafs^  affault,  and  falfe  imprifonment,  the  defendant 
trjvcife  muft  be  J^  juftifics  undcr  a  procefs  out  of  the  flicriff's  court  in  Lcndon^ 
STdemmrcr?*'*  ^^"'^^  >^'  ^^^Z/;/?,  ^V.  and  traverfes  being  guilty  aliter  vel  alh 
Fortcfc.  Rep.  ^s^o  :  to  this  the  plaintiff  demurs,  and  fhews  for  caufe,  that  the 
3^0'  traverfe  is   idle,  and  unneceff^ry.     And  upon  argument  the 

court  were  of  opinion,  that  this  was  ill  on  a  fpccisu  demurrer, 
t'le   quae  efl  eadem  being  a  fufficicnt  traverfe.      Lutw.   1457' 

•  Fortefc.  Rep.    ^^"^  ^°  '^  ^^^^  ^'^^^  ^^  ^^^  ^^^^  ^^  *  Carvil  V.  Movby^  where  on 
579.  SMod.  3c.  a  general  demurrer  it  was  allowed  to  be  well  enough;  but  the 

court  faid  if  it  had  been  a  fpecial  demurrer,    it  would  haw 

been  otlicrwife.     Judicmn  pro  auennU; 


im 
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Lifter  verfus  Baxter. 

T  ISTER  being  maftcr  of  a  (hip  that  was  in  diftrefs  at  fea,Themaftcrca 
-^  put  in  at  Jmfterdam.  and  there  borrowed  60/.  of  Baxter  to '*'*^  J^yP°^*»f^' 

•       1      ii  •  It  I  *  ■     r  ex  the  ibip  bcfon 

repair  theihip,  and  hypothecated  it  for  repayment  of  the  money,  ^h^  vo)^^,:  be 
The  money  not  being  paid,    B.   libelled    in    the    admiralty  5  gms. 
whereupon  a  prohibition  was  moved  for,  on  account  of  it's  be- 
ing a  contrail  at  land  ;  and  it  not  appearing  by  the  words  of 
the  contract,  that  the  fliip  was  upon  her  voyage,   it  would  be 
prcfumed  (he  was  only  to  begin  her  voyage  from  Amjlcrdam. 

But  the  court  was  dearly  of  opinion,  there  (hould  go  no 
prohibition  ;  it  appearing  by  the  libel,  that  the  fhip  was  up- 
on her  voyage  ;  and  if  (he  was  not,  it  might  be  pleaded  be- 
low, which  would  ouft  the  admiralty  court  of  jurifdictlon  j 
the  matter  having  no  power  to  hypothecate  the  ihip  in  port, 
before  fhe  fet  out  upon  her  voyage. 


Sir  Thomas  Hales  verfui  Taylor. 

THE   plaintiff  having  brought  an  aflion  againft  the  de- Executing  an 
fendant  for  diverting  his  water,  the  matter  was  referred  ^^^'^  ^^  ^'"^*: 
to  arbitration,  and  the  arbitrators  awarded  the  defendant  to  dif^^retionary. 
fill  up  a  canal,  reftore  the  ftream  to  its  former  courfe  and  to 
do  fcveral  other  matters  relating  to  his  water-works.     The 
plaintiff  afterwards  applied  to  the  court  for   an  attachment  for 
non-performance  of  the  award,   and  read  feveral  affidavits  to 
prove  it.     l^he  defendant  on  the  other  fide  read  affidavits,  to 
prove  his  compliance  with  the  direftions  of  the  award.     Where- 
upon the  court  faid,   it  was  difcretionary  whether  they  fhould 
enforce  the  award  by  an  attachment ;  and  there  being  a  con- 
trariety of  evidence,  they  would  not  determine  it  by  affidavits, 
fince  the  plaintiff  was  not  without  another  remedy,  by  action 
upon  the  award. 


V 


SuUivane  virjm  Seagrave. 
RROR    of  a  judgment  in  ejeftment  hiB.R,  in  A*/- Ejeamcnt  liej 


A   V   land  dc  parte  dornits  cognit*  per  notnen  de  k  Three  Kings  in  A.  ^'P'^'-^  *^'''«^' 

And  it  was   objected,  that  iin  cjeftmcnt  would  not  lie  de  parte 

domusy  and  that  the  fneriff  could  not  know  of  what  part  he  was 

to  deliver  polTcfTion,  and  2  Roll,  Rep.  483.      11  Co,  SaviN  cafe. 

^  Alod,  ibb.     Afo.  '-02.     Lutw.c)']^.     Alarchc)'],     Salk,x^^. 

were  cited, 

Y  y  4  But 
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But  the  court  was  of  opinion,  it  was  well  enough,  the  fituatioit 
of  the  houfe  being  fufHciently  defcribed,  and  the  fame  cer« 
tainty  is  never  required  in  an  eje£bnent  as  in  2i  praecipe. 

Then  exception  was  taken^  that  the  record  was  not  well 
returned ;  the  writ  of  error  being  directed  to  fVilliam  IVitcbei 
Chief  Juftice,  and  the  return  is  only  by  fViUiam  Wttjhed  with- 
out adding  capitaV  juftic^  infra  nomnert*j  which  Fortefcue  Juftice 
thought  a  material  obje£lion,  and  mentioned  the  cafe  of  the 
^een  v.  Sotners  7  Annae^  which  was  a  certiorari  direAed  to  the 
.  jufticcs  of  the  peace  of  Oxon^  and  the  return  was  by  two  alder^ 
men,  without  naming  themfelves  juftices.  Sed  per  C.  J.  and 
Reynolds  J.  {abferite  Powys  J.)  Here  are  the  words  ^rca^  interius 
mihi  praecipitury  which  are  enough  to  {hew  him  to  be  the  lame 
perfon  to  whom  the  writ  is  direAcd :  So  the  record  being  well 
removed^  the  judgment  muft  b^  affirmed. 


Cafe  of  the  Borough  of  Chrift-Churcb. 

No  triti  at  bar  T  T  P  O  N  a  motion  for  a  trial  at  bar,  vdiich  was  confented 
be  fore  iiTue  join-  \^  to  on  both  fides,  it  appeared  ifliie  was  not  joined  :  And 
^'  the  court  refufed  to  grant  it,  faying  it  was  below  the  dignity  of 

the  court  to  do  it,  till  they  knew  whether  thQ  iffiie  joinpd 

would  be  a  matter  of  difficulty  or  not« 


Anonymous. 

Maodamiu.  A    Mandamus  was  granted  on  Serjeant  Pengelfy*s  motion,  to 

XjL  fwear   in  a  director  of  the  Amicable  airurance,  which 
is  a  company  created  by  charter  from  the  crown« 


Ludwell  ver/tis  Hole^ 
^natir'  ^'       AFTER  verdift  for  the  plaintiff,  who  laid  himfclf  to  be  a 


A 


L,  Raym.  1417.  xjL  gentleman,  in   an  aftion  for  thefe  words,  *  Tiu  are  a 

4  Bac.  Abr.        cheating   old  rogue^  and  have  cheated  the  fatherlefs  and  tuidow.* 

jy»  ^93>  494*   The  judgment  was  arretted   fpr  want  of  (hewing  the  defend- 

*'"^'      ant   to   be    a  trader,    or  laying  any  colloquium  of  his   trade. 

5  Mod.  398.     I  RoU  M.  62.     Hardr.  8.     Ra^^  t>%y  169^ 


Vat 
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♦  Vat  qui  tarn  verfus  Green.  ^fFyaf» 

IN  a  qui  tarn  on  the  ftatute  of  ufury,  I  moved  to  ftay  proceed*  PraAke. 
ings,  till  notice  given  of  the  plaintifPs  place  of  abode  :  After  "  An.  a*  u 
the  rule  was  ferved  on  the  plaintiflps  attorney,  he  fends  notice  ^'  ^^" 
in  writing  that  the  plaintiff  was  in  Switzerland^  and  was  going 
On  with  the  action  :  Upon  which  I  moved  a  fecond  time  to  ftay 
proceedings,  till  the  plaintiff's  return  from  Switzerland^  or  fe- 
curity  given  for  the  cofts,  which  is  the  reafon  the  common  rule 
is  founded  upon  :  And  after  hearing  Mr.  Hujfey  for  the  plain- 
tiff, the  court  made  a  rule  according  to  my  motion,  and  fecu- 
rity  was  given  for  cofts. 


Rig  verfus  Wilmer, 

ACTION  by  the  plaintiff  as  aflignee  under  a  commiifion  Affigneeofa 
of  bankruptcy ;  and  the  declaration  was,  that  the  defend-  «om"»iffion  «n«f 
ant  was  indebted  to  the  bankrupt,  and  being  fo  indebted  he  promife  to  the 
promifed  to  pay  to  the  bankrupt  5  but  throughout  the  whole  de-  bankrupu 
claration  there  was  no  ajjumfftt  to  the  plaintiff  the  aflignee. 

On  demurrer  it  was  infifted  on  by  the  defendant,  that  the 
ftatute  had  transferred  the  promife  to  the  affignee,  and  that  a 
promife  before  made  to  the  bankrupt  was  afterwards  in  point  of 
law  a  promife  to  the  aiiignee,  and  ought  to  have  been  declared 
on  as  fuch. 

Sed  per  curiam^  What  reafon  is  there  to  differ  this  from  die 
common  cafe  of  an  action  by  an  executor  where  you  always 
declare  on  a  promife  to  the  teftator,  and. yet  the  promife  is  as 
ftrongly  transferred  to  the  executor,  as  it  is  here  to  the  aflignee, 
Judgment  for  the  plaintiff. 

Foot  verfus  Prowfe.     Antey  625. 

THE  judgment  of  the  Exchequer  Chamber,  whereby  the  a  peremptory 
judgment  given  in  5.  R.  pro  defendente  was  reverfed,  be-  manJamut  mty 
ing  now  aflirmed  in  Parliament,  the  plaintiff  came  and  moved  formajuSgl 
for  a  peremptory  mandamus:  iufifting  that  he  had  nowfalfified  the  menu 
return,  and  confequently  fet  afide  the  defendant's  excufe.     To 
which  it  was  objedied,  that  no  peremptory  mandamus  ought  to 
go,  unlefs  befides  the  reverfal  ot  the  judgment  given  for  the  dc-^ 
fendant  there  h^d  b^en  alfo  a  new  judgment  given  for  the  plain- 
tiff i  that  a  peremptory  mandamus  is  a  judicial  writ,  and  muft  be 

founded 
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founded  upon  fome  judgment  eftablifbing  the  party's  right  that 
Silk.4&S.  applies  for  it.     Pari  Ca.  Philips  v.  Bury,     Salk.  431.     2  Cro, 

206.     Teh.  74.     Q.  Vent,   295.      P^^I  10  Ann.     Liddv,  Roddy 
Trin,  7  -//««.     iZ/Vifj  v.  Sherburn. 

To  which  it  was  anfwered,  that  here  was  every  thing  done 
by  the  plaintiff  that  was  poffible  for  him  to  do,  for  he  can  have 
no  new  judgment,  the  Exchequer  Chamber  and  Houfe  of  Lords 
being  confined  only  to  reverie  or  aftrm. 

And  the  whole  court  were  of  opinion,  that  a  peremptory 
mandamus  ought  to  go ;  for  this  was  not  a  judicial  writ  founded 
upon  the  record,  but  is  a  mandatory  writ,  which  the  court 
always  grants,  when  they  are  fatisfied  of  the  parties  right :  The 
reverfal  of  our  judgment  is  declaring  the  opinion  of  the  fupcrior 
.  court,  that  the  plaintiff  had  a  right ;  and  there  is  no  occafion 
for  any  new  judgment.  We  every  day  grant  peremptory  man- 
damuses on  producing  the  ptjftea ;  which  Ihews  a  formal  judg- 
ment is  not  neceflary.     A  peremptory  mandamus  was  awarded. 


Dominus  Rex  verfus  Inhabitantes  de  Leofield. 


Poor. 


AN  order  of  removal  whereby  J.  S.  was  adjudged  liiefy  to 
become  char^eable^  without  faying  to  the  parijhfrcm  whence 
rcmcvcdy  was  confirmed, 

Dominus  Rex  verfus  Warre  et  al*. 

Caption  <///rr-  T  TPON  demurrer  to  an  indidment,  the  caption  an>eared 
turn  Efifhamt  |^  to  be,  at  a  feflions  held  adfejlum  Epiphanii  inflead  ofEpi- 
jt^ScfT.  Caf.  c.  ^A^wtf^  .•  and  it  was  infifled  pro  defendente^  that  this  was  a  dif- 
ferent time  from  that  prefcribed  in  the  ftatute,  for  Epiphanius  ig 
in  the  Roman  calendar,  and  was  a  bifhop  of  Salamis  in  the  time 
of  the  Emperor  77;<?flrf^«j;' and  the  court  held  it  ill,  and  gave 
judgment  for  the  defendant. 


Mr.  Delamotte's  cafe. 

yowritofpri-  T  TE  was  a  juflice  of  peace  in  Kent^  and  lived  at  Bhckheath 
▼iif gc  ajiinft  a  J^  ^nd  in  London.  And  being  appointed  conftable  in  Lon^ 
ionftable.  "'^  /&«,  Scrjcant  Chejhyre  moved  for  a  writ  of  privilege,  and  cited 
13  &  14  Car.  1.  Cro.  Car.  585.  But  the  court  denied  it,  faying  they  had  nothing 
Seff'caV-^'  ^^  do  with  it,  but  the  proper  method  was  under  the  ftatute 
•  ^^'    Qjj>^  2,  to  apply  to  the  feffions, 

Sifncy 
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Sifney  verfus  Nevinfon. 

TH  E  plaintiff  had  brought  an  adion  of  debt  upon  a  bond  Cofts. 
againft  the  defendant  as  adminiftratrix ;  and  filed  a  bill  4  Ann.  c.  i6 
in  equity  to  difcover  aflcts  ;  and  had  inftituted  a  fuit  in  the 
fpiritual  court,  to  oblige  her  to  give  in  an  inventory.     After 
judgment  for  tfte  plaintiff  in  the  adlion,  a  writ  of  error  was 
brought  in  B,  R.  and  the  judgment  reverfed  :  then  the  plain- 
tiff brought  a  new  a<5lion  in  B.  R.    And  the  defendant  moved 
to  ftay  proceedings,  upon  the  aft  for  amendment  of  the  lawji 
on  paying    principal,    intereft   and    cofts.      And    now   upoa 
motion  for  the  court's  direction  to  the  mafter  in  taxing  the 
cofts,  it  was  infifted  for  the  plaintiff,  that  the  defendant  ought 
to   pay   the  whole   cofts  of  the  firft  fuit,  the  proceedings  in 
Chancery,  and  the  fpiritual  court :  And    the    cafe  of  Merril 
V.  Jocelyny  Trin.  13  jfnn.  was  mentioned  for  this  purpofc. 

Sid  per  cur\  We  have  nothing  to  do  to  order  cofts  for 
proceedings  in  another  court,  which  has  a  power  to  award 
cofts,  if  the  party  is  intitled  to  them  5  and  as  to  the  judgment, 
that  is  reverfed,  there  is  no  reafon  why  the  defendant  ihould  ^ 

pay  for  the  error  and  miftake  of  the  plaintiff.  We  are  of 
opinion,  the  proceedings  in  this  caufe  muft  be  ftayed  on  pay- 
ment of  the  cofts  of  this  fuit. 

• 

Dominus  Rex  verfus  How. 

INdiftment  againft  the  defendant,  for  that  he  quendam  Ni-  indiament  fWr 
ch'um  Carew^  Baronetinm^  being  a  juftice  of  peace  in  the  ^^?*Xftb^ 
execution  of  his  office,  per  diverfa  fcandalofa^  minacia  et  contempt  wcrc^ 
tuofa  verba  ahufusfitit^  et  ipfum  in  executione  officii  fui  praedUli  vi  ^H*  ^*i*  ^^ 
et  armis  illicite  retardavit.     Upon  demuirer  to  this  indiftment,  SacTev^^el'9  * 
it  was  objefted  by  Serjeant  DarneU^  that  it  was  too  general,  cafe 
and  that  the  words  ought  to  be  fet  out,  that  the  court   may  ^h^""  "^ 
judge  whether  they   are  indictable  or  not,  according   to  the  \  seff.  Ctf.  lU 
late  cafes  of  conviftions  for  curfmg  and  fwearing,  where  the 
court  has  required  the  oaths  to  be  fet  out. 

Strange  contra  admitted  the  indiftmcnt  to  be  bad  as  ta  the  Indiftmenttoq^ 
words,  but  infifted  that  it  was  good  as  to  th^  obftrucling  the  8*""**' 
juftice  in  the  execution  of  his  office  :  and  if  any  part  of  it  be 
well  laid,  there  ftiall  be  judgment  for  the  King.     Juftices  are 
jndiftable  for  neglefting  their  duty,  and  it  is  but  reafortable  to 
give  them  the  fame  remedy  againft  the  obftruftcrs.     Saik,  380. 


ytM 


Etfter  Term  x  2  Geo* 


Order. 
^  Scfl*.  CaT 


Ei  per  curiamy  If  any  part  of  the  indi£faiicnt  Mras  gocxl,  wii 
fliould  not  give  judgment  for  the  defendant.  But  this  is  bad 
Jn  Mo.  Retardavit  will  hardlv  warrant  calling  this  an  ob-« 
ftrudtion ;  but  if  it  would,  furely  fome  a6l  or  other  (hould  be 
fet  out*     Judicium  pro  defendentt^ 

The  King  againjl  the  Inhabitants  of  Saint  Mary  the  Virgin  in 

Marlborough. 


AN  order  was  made  upon  the  43  EU%.  for  a  neighbouring 
parlfh  to  contribute  /&  long  as  we  the  faidjuftues  Jhall  think 
fit.     Et  per  curiam^  It  muft  be  quaihed,  for  the  difcretion  that 
is  left  in  the  jufticcs  is,  as  to  the  quant  urn,  and  not  as  to  the 
duration  of  the  contribution* 


What  age  the 
law  will  allaw 
«a  infant  to  be 
9  witnefs  at* 


Dominus  Rex  verfus  Travers. 
jA  Kingfton  JJftzay  Lent  1 726,  coram  Raymond  C.  J.  de  B*  R, 

TH£  defendant  was  indi&ed  the  laft  fummer  Affixes,  for 
a  rape  upon  the  body  of  a  child,  then  little  more  than  fiy 
years  old.  And  becaufe  the  Lord  Chief  Baron  Gilbert  refufed 
to  admit  the  child  as  an  evidence  againft  him,  he  was  ac« 
quirted* 

But  at  the  fame  Affixes  an  indi&nent  was  found  againft 
him  for  an  afTault  with  an  intent  to  raviih  the  faid  child.  And 
this  indiAment  coming  now  to  be  tried  before  Raymond  C*  J. 
the  fame  objection  was  now  taken  by  Comjns  and  Damall  Ser- 
jeants, viz.  that  the  girl  being  now  but  feven  years  of  age, 
could  not  be  a  witnefs :  they  infifted  that  it  had  formerly  been 
held,  that  none  under^^^lve  years  of  age  could  be  admitted 
to  be  a  witnefs,  and  faid  that  a  child  of  fix  or  feven  jrears  of 
age,  in  point  of  reafon  and  underftanding,  ought  to  be  con-» 
fidered  as  a  lunatick  or  madman* 

> 

On  the  other  fide  it  was  faid,  that  in  capital  caies,  which 
concerned  life,  this  objection  might  be  allowed ;  but  in  cafes 
of .  mifdemeanor  only,  as  this  was,  fuch  a  witnefs  might  be 
admitted :  they  infilled,  that  the  obje^on  went  only  to  the 
credit  of  the  witnefs ;  and  Hale*$  P.  C.  fajrs,  that  the  exa- 
mination of  one  of  the  age  of  nine  years  has  been  admitted : 
and  a  cafe  at  the  Old  Bailey  i6q8  was  cited,  where,  upon  fuch 
an  indictment  as  this,  fVard  Chief  Baron  admitted  one  to  be 
a  witnefs,  who   was   under   the   age   of  ten  years,  after   the 

child 
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child  had  been  examined  about  the  nature  of  an  oath^  and  had 
given  a  reafonable  account  of  it. 

But  RaynwndC.  J.  held,  that  diere  was  no  difference  betwixt 
oifences  capital  and  lefler  oflFences,  in  this  refped.     And  that 
a  perfon  who  could  not  be  a  witnefs  in  the  one  cafe^  could  not 
in  the  other.     The  reafon  why  the  law  prohibits  the  evidence 
of  a  child  fo  young  is,  becaufe  the  child  cannot  be  prefumed  to 
diftinguilh  betwixt  right  and  wrong :   no  perfon  has  ever  been 
admitted  as  a  witnefs  under  the  age  of  nine  years,  and  very  fel<- 
dom  under  ten.     At  the  Old  BaiUy^  in  1704,  this  point  was 
thoroughly  debated  in  the  eafe  of  one  Steward^  who  was  indit- 
ed upon  two  inditflments  for  rapes  upon  children.     l*he  firft 
was  a  child  of  ten  years  and  ten  months,  jand  yet  that  child  was 
not  admitted  as  a  witnefs,  before  other  evidence  was  given  of 
ftrong  circumftances,  as  to  the  guilt  of  the  defendant*  and  ber 
fore  the  child   had  given  a  good  account  of  the  nature  of  an 
oath.     The  fecond  indictment  againft  Steward  was  attempted 
to  be  maintained  by  the  evidence  of  a  child  of  between  fix  and 
feven  years  of  age :  but  it  was  unanimoufly  agreed,  that  a  child 
fo  young  could  not  be  admitted  to  be  an  evidence,  and  the 
child's  teftimony  was  rejected,  without  inquiring  into  any  cir* 
cumftances  to  give  it  credit.     And  it  was  merely  upon  the 
authority  of  Hale*s  P.  C.  where  it  is  faid,  that  a  child  of  ten 
years  of  age  may  be  a  witnefs,  that  the  other  child  of  that  age 
admitted  to  be  a  witnefs  in  the  firft  indictment.     And  in  the 
prefent  cafe,  the  child  was  refiifed  to  be  admitted  a  witnefs. 
And  there  not  being  evidence  fufEcient  without  her,  the  de« 
fendant  was  acquitted. 


Bredon  qui  tarn  verfus  Harman. 
Jt  Guildhall,  coram  ^c  (IJ.  dc  C,  B.    . 

ACTION  ^«i  tarn  for  not  reglftring  articles  of  apprentice-  A  fonncr  rt- 
fhip  according  to  the  ftamp  aft :    the  defendant  pleaded  ^^^-^^l^^ 
nil  debet :  and  upon  the  trial  he  offered  in  evidence  a  record  of  dencc  on  mV 
a  recovery  againft  him  for  the  fame  forfeiture  by  another  perfon,  ^'^  '**  *  f"^ 
and  fo  endeavoured  to  difcharge  himfelf  by  this  under  the  plea  of  ^suMifpf 
nil  debet.     And  it  was  infifted  for  him,  that  if  it  appeared,  that  qmr. 
there  was  a  recovery  againft  him  by  another  perfon  for  the  fame 
forfeiture,  he  was  thereby  difcharged  againft  all  men,  and  ow- 
ed nothing  upon  that  account,  and  therefoce  it  was  very  proper 
to  give  this  record  in  evidence  upon  nil  debet* 


But 
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but  Eyre  C.  J.  denied  this  record  to  be  given  in  eridenc^i 
and  faid  the  defendant  ought  to  have  pleaded  it,  if  he  would 
take  advantage  of  it ;  for  if  it  had  been  pleaded,  die  plaiutiiF 
would  htfve  been  at  liberty  to  have  rejrfied  nul  tiel  rec9rdj  or  that 
it  was  a  recovery  by  fraud  to  defeat  a  real  profecutor,  which  he 
could  not  be  prepared  to  (hew  upon  this  ifliie. 


Dominus  Rex  verfus  Brotherton. 

Seifing  meat  on  J  N  D I C  T  M  E  N  T  for  exercifing  the  trade  of  a  butcher  on 
Slfticc^tcoin.  X  *  Sunday.  And  exception  was  taken,  that  it  was  not  laid  to 
non  law.  be  contra  formamjiatutij  and  it  was  no  offence  at  common  law. 

^  SdT.  CaC  »»4*  But  the  court  refufed  to  quafh  it,  and  put  the  defendant  to  de- 
mur ;  and  afterwards  upon  demurrer  judgment  was  given  for 
the  defendant. 


*■'  '  »M<fc<*1*.^rfw— »— >yi<a»*i      ■■         il  B^— fc.A< 
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Trinity  Term. 

1 2  Georgii  Regis.     In  B,  R. 

Sir  Robert  Raymond,  Knt.  Lord  Chief  ^ujlice. 

Sir  Littleton  Powys,  Knt.         1 

Sir  John  Fortcfcuc  Aland,  Knt.  \^ufiices, 

James  Reynolds,  E/j';  J 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Charles  Talbot,  £/y;  Solicitor  General. 


^»> 


Dominus  Rex  verjus  Rhodes.  ' 

THE  defendant  exhibited  a  will  in  Dollars  Ccmmons  t&  Pending  a fuit 
executor,  and  demanded  probate :  after  a  long  conteft  i"  ^«  fpirimal 
there,  it  was  determined  in  favour  of  the  will ;  and  up-  ^eCaJWi^o? 
on  appeal  to  die  Delegates  the  fentence  was  confirmed.  a  wiU,  an  in- 

dictment for 

Afterwards  the  parties  who  had  been  concerned  in  cooking  ZTto^t^i^^ 
up  the  will,  fell  out  amongft   themfelves  about  the  divifion  of  Cited  in  Wiif. 
theeftate  ;  and  thereupon  it  came  out,  that  the  will  was  forged,  ?'*^'J^' j^**** 
and  upon   full  affidavits  of  the  forgery  a  commifTion  of  review  2i3,ai9,  ajV 
(which  it  was  agreed  was  the  only  method  to  bring  the  matter 
over  again)  was  granted  by  the  Lords  Juftices  ;  and  an  indict- 
ment was  alfo  found  for  the  forgery,  and  ftood  ready  for  trial  m 
B,  R.     Upon  motion  for  a  habeas  corpus  ad  iejiificandum  the 
Chief  Jufticc  declared,  that  he  would  not  try  the  caufe.     For 
there  being  yet  a  fentence  fubfifting  in  favour  of  the  will,  alid 
the  validity  of  that  being  now  put  under  a  proper  examination  ; 
he  did  not  think  it  fitting  to  determine  the  property  by  an  in- 
dictment, which  would  come  on  more  properly  after  the  fen- 
tence wai  Vwverfed. 

Dominus 
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Dominuf  Rex  vetfus  Dtvi«« 


A^RDER  of  feffions  for  difcharging  an  apprentice  was 


Apprentice  not 

Jrfrifoll^'^^!*^   Vy  quafhed,  the  only  reafon  given  for  the  difcharge  being, 
ion.  that  the  mafter  declared  in  ppen  court  be  ^ould  not  take  him 

again. 


Seff.  Caf.  aSi. 


It  was  agreed  to  be  a  point  not  now  to  be  difputed,  but  that 
the  feffions  had  an  original  jurifdi^ion  to  difcharge  apprentices. 


Nnfance* 
xSeii:Ca(;6. 


Dominus  Rex  verfus  Smith. 

THE  defendant  was  convi<Eled on  an  indictment,  for  mak- 
ing great  noifes  in  the  night  with  a  fpeaking  trumpet,  to 
the  difturbance  of  the  neighbourhood :  which  the  court  held  to 
be  a  nufance,  and  fined  the  defendant  5  /. 


Certioritri  liei  to 
H^alet  on  indid:- 
menti  for  mif- 
demeanor. 
ScO;  CaL  311. 

iSee  4  Bur. 
cp.  1456* 


•  See  1  Bur. 
&tp.834. 


Dominus  Rex  verfus  Lewis. 

INDICTMENT  in  the  grand  feffions  of  AngUfea,  for 
embracery.  And  it  was  moved  ex  parte  def  for  a  certiorari. 
It  was  admitted,  that  in  capital  cafes,  the  certiorari  lay  by  the 
26  H.  8.  c.  6.  §  6.  But  it  was  contended  for  the  profecutor, 
that  in  cafes  of  f  mifdemeanor  it  had  never  been  granted :  of 
which  the  court  would  advife.  And  at  another  day  (everal  pre- 
cedents were  produced,  and  pofteasy  where  the  indidment  re- 
moved from  the  grand  feffions  had  been  fent  down  to  be  tried 
in  an  EngUJh  county,  and  returned  up  to  B,  R.  therefore  in 
this  cafe  there  b^ing  an  affidavit^  to  induce  a  *  fufpicion,  *^  that 
a  fair  trial  could  not  be  had  in  JValeSy*  a  certiorari  was  grant- 
ed. 


Moj^ffi'iavitt         AT.  S.  The  affidavit  was  intitled  Rex  v.  Lewis.     And  it 
m        intiUed.  ^^^^^  objc<aed   there  was  no  fuch  caufe    in  this  court.      But 

the  court  faid  it  Was  enough  that  there  was  a  caufe  below  be- 
tween the  King  and  Lewrsy  fo  the  affidavit  was  read.  At  an- 
other day  inter. 


AAilr»3i}« 


Regem  et  Jones. 

TH  E  affidavits  on  which  an  information  wns  moved  for 
had  no  title  (which  was  agreed  to  be  right)  but  the  affi* 
davits  pro  Jef  on  mewing  caufe  were  intitled.  Rfx  v.  Jones. 
And  upon  objedion  to  the  reading  them>  the  court  faicC  that 

there 
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there  being  a  rule  in  B.  R.  to  fliew  caufe  why  there  fhould  not 
be  an  information,  that  was  a  proceeding  in  court  between 
the  King  and  Jones^  and  warranted  the  intiding  the  affidavits  in 
that  manner. 


Onflow  verjiis  Booth. 

A  Plea  of  privilege  of  clerk  to   a   prothonotary  in  C,  B.  Pica  of  privilege 
was  fet  afide,  the  affidavit  anncxt  to  it  being  that  this  is  ^^l^^^' n 
a  truetUa^i  and  not  that  the  plea  is  true^  the  ftatute  requiring  341,    * 
the  affidavit  fhould  eftablifh  the  fa£l,  and  not  the  legality  of 
the  plea. 

Braceby  verfus  Dalton. 

IN  an  aftion  upon  die  cafe  Mr.  JVynm  moved  on  affida-  Pn^ce« 
vit  that  the  defendant  did  not  know  the  plaintiff,  that  the 
attorney  for  the  plaintiff  might  give  an  account  who  his  client 
was,  and  where  he  lived.     But  the  court  refufed  it,  faying  it 
had  never  been  done  but  in  a  qui  tarn. 


Powell  verfus  Gay. 

IT   was  fetded,    that   if  the  defendant  craves  oyer  of  any  Praaicc* 
thing  whereof  he  is  intided  to  have  oyer^  and  it  is  not  de- 
livered in  time ;  he  (hall  have  fo  many  days  to  plead  after  the 
rules  are  out,  as  he  demanded  oyer  before  the  rules  were  out* 

Frontin  verfus  Small. 

IN  covenant,  the  plaintiff  declares,  that  by  deed  made  be-  Where  a  warrant 
tween  her  as  attorney  for  James  Frontin  on  the  one  part,  ^fy* "^^^^  ^* 
and  the  defendant  on   the  otner  part,    ihe   demifed  a  houfe  a  deed,  h  t^V 
to   the  defendant,  and  that  he  covenanted  to  pay  the*  year- be  executed  in 
ly  rent  of  60/.  to   James  Fronting-  and   dien  aiTigns  a  breach  ^I^^^cTTl! *'^'^* 
in  non-payment  of  rent,  ad  damnum  of  the  plaintiff,  who  was  l.  Raym.  1418. 
the  attorney.  8  Mod.  116. 

Demurref  inde^  and  Strange  fro  defendente  objecSled,  that  this 
is  a  void  leafe,  and  that  no  adiion  can  be  maintained  upon  it, 
cfpecially  by  the  plaintiff  who  was  but  the  attorney,  and  to 
whom  the  rent  is  not  referved :  neither  is  it  fo  much  as  a  co- 
venant with  the  plaintiff\  but  only,  generally  quod  cmvenit  to  pay 
the  rent  to  James  Frontin.     The .  power  is  not  purfued  by  a 

Vo:^I.  Z»  leafe 
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leafc  in  the  name  of  the  attorney,  for  it  ought  to  have  been  in 
the  name  of  the  principal.  9  Cb.  769  77*  Combes^s  cafe  is  exprefs, 
^  If  attornies  have  power  to  make  leales  by  indenture  for  years, 
<^  they  cannot  make  the  indentures,  in  their  own  namts,  but 
"  in  the  name  of  him  who  gave  the  warrant  of  attorney  ;^ 
and  I  Roll.  Abr.  J30,  501.  Godb.  389.  Mo*  71.  it  is  faiJ 
fuch  leafcs  are  void.  A  warrant  of  attorney  in  the  nature  of 
it  is  only  giving  another  a  power  to  fet  my  name  in  my  ab- 
fence,  but  not  to  enable  him  to  a(3  as  owner  of  the  eftate. 

Rt^ve  contra  infiftcd,  that  the  agreement  that  one  fliaM  pro- 
cure an  entry  dad  enjoyment,  and  the  other  (hall  psiy  the  rent, 
may  be  good,  though  the  deed  be  void  fo  as  to  pafs  an  in- 
tercft  in  the  land  :  and  the  word  dimifit  is  a  covenant,  upon 
which  an  aSion  will  lie.  4  Co.  Noaks*s  cafe.  And  a  leafe  may 
be  good  rcferving  rent  to  a  ftrangcr  who  is  no  party  to  the 
deed;  and  fo  is  i  Adod.  113.  Et  per  curiam^  no  doubt  but 
in  a  good  leafe  the  rent  may  be  fo  referved,  and  thit  dimijit 
will  amount  to  a  covenant;  but  then  that  muft  be  where  the 
deed  is  valid,  as  this  is  not :  and  if  on  the  one  hand  it  be  void 
"fo  as  to  pafs  an  intcreft  in  the  land,  it  is  but  juft  on  the  other 
hand  that  it  fhould  be' void  as  to  the  refervation  of  rent;  ef[kf- 
cially  in  this  cafe,  where  the  covenant  is  not  with  the  pla'tntiff^ 
nor  the  rent  referved  to  her.     Judgment  for  the  defendant. 


Chadwick  verfus  Allen. 

What  arrguiar   IT  T  PON  demurrcr  to  a  declaration  on  the  following  nottf, 
m»t«.  y^    it  was  held  to  be  a  note  within  the  ftatutc  ;  **  I  do  ac- 

**  knowlege  that  Sir  Andrew  Qjadwick  has  delivered  me  all  the 
"  bonds  and  notes  for  which  400/.  wefe  paid  him  on  account 
**  of  colonel  Synge^  and  that  Sir  Andrew  delivered  me  major 
**  Grahu//i*s  receipt  and  bill  on  me    for   10/.  which  10/.  and 

cc 

Ji  nti. 


Lrraham  s  receipt  ana  oiii  on  me  ror  10/.  wnicn  10/.  and 
15/.  5/.  balance  due  to  Sir  y/w/mc,  I  am  ftill  indebted,  and 
do  pr6inife  to  pay."     Judicium  pro  qner\     Strange  pro  defcH* 


Man wai ring  verfus  Sands% 

In  MldJlefcx,  coram  Raymond  C.  J.dc  B.  R. 

Hv.n.uui  nf.i  T  N  an  action  againft  the  huftand  for  a  laced  head  fold  to 
c'l  Tij-ui.i*?  Tor  Jl  the  wife  ;  it  was  proved,  that  the  wife  lived  from  her  huf- 
«a.iuU^'nv!iT>.  ^^"^  "'  adultery,  and  that  {he  told  the  plaintiff  fhc  hada  huf- 
Salk.%iV.  band,  but  that  lignified  nothing,  fpr  (he  would  pay  him  her- 

felf:    the   Chief  Juilice^  h^ld  the   defendant    not   chargv*able, 

and 
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jmd  laid  he  (hould  have  ruled  it  fo,  if  there  had  been  no  aifhial 
notice,    which   only  ftrengthencd  the  cafe.     Strange  pro  de^ 
fendenU*  •  \ 


Pepys  verfui  Sir  John  Lambert. 
At  Guildhall,   coram  Raymond  C.  J, 


T 


II  E  third  indorfee  of  a  promiflbry  note  kept  it  from  the  Within  what 

"  time  a  note 

ought  to  be  de« 


firfl  o^  Ik^ov ember  to  the  feventh  oi  January  without  receiv-  ^'"**  *  "'^^^ 


ing  it  of  the  m.  ker  of  the  note :  and  in  an  a<ilion  againft  the  mandcd. 
firTl  indorfee,  T/ithout  notice,   the  plaintiff  was  nonfuited  for 
his  neglect.     Strange  fro  qturente* 


Dominus  Rex  verfus  Edwards. 

♦f  NDICTMENTfor  confpiring  to  marry  a  poor  perfon  imiiament  <« 

1    fettled  in  J.  to  a  perfon  fettled  in  B,  in  order  to  bring  a  »'  I'A 
charge  upon  the  pariih  of  5.     And  on  demurrer  juilichtm  fro  Scf.**CaC?i56. 
defendente^  becaufe  not  an  offence  indictable.     P^uU  Salk*  j  74.  pi.  165. 

/»/.,,  2.  ij.  ij.,«.  1167.  1,^,:^^" 

Wheeler  verfus  Thompfon. 

ON  a  motion  for  a  prohibition,  it  was  held  that  a  car-  CarpeiKcr  u^ 
penter  may  fue  f 
SaUt,  33.     I  Mod.  93. 


penter  may  fue  for  wages  in  the  Admiralty.     2  f^en.  181.  ^"5  '"  ^^  ^' 


Jcnjcins  verfus  Purceh 
jft  Guildhall,  coram  Raymond  C,  J, 

WHILST  the  jury  were  fwcaring,  the  defendant's  coun-  ^r^encz  »t  xifi 
fel  called  for  the  record,  and  finding  a  miftakc  in  it,  ^'""* 
faid  they  would  make  no  defence.  The  plaintiiTs  ccunfel  upon 
this,  in  order  to  avoid  a  nonfuit,  and  to  lave  the  cods,  refufed 
to  pray  a  tales  j  and  though  twelve  had  been  fworn,  yet  there 
having  been  no  actual  prayer  of  a  tales^  xht  caufe  was  fuifered 
to  remaiafor  w^nt  of  jurors, 

IP  z  2  Turner 
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Turner  virftu  Turner. 
In  Cane,  coram  King  ChancelUr^  i^h  of  Mzy  1726. 

Infant  pa^'^  no  'Tp  H  E  plaintiff  being  an  infant,  brings  a  bill  in  this  court, 
cofts  on  a  bill  J[  by  j^is  frocheln  amy^  to  difcover  whether  a  will  was  can- 
^chc'iH\l'j.^^^'  celled  by  the  defendant  after  the  death  of  the  teftator,  or  by  the 
Ski.Cai.  inCh.  teftator  himlelf.  And  upon  the  hearing,  the  court  directed  an 
49-  «  P;  ^*|^-  iffue  at  laxv,  to  try  this  point,  and  upon  die  trial  of  that  iffue,  a 
buTa  yelr  p-ior  vcrdict  was  tound  for  the  defendant. 

to  the  prcfcnt 

"S^*^*/^  c  Au         Upon  the  day  of  trial  of  this  caufe  the  prochein  am  dies,  and 

%  Eq.  Oaf.  Abr.       .  ,  T        ,,  ^.  r  i       l      •    r  i-  i.  -. 

238.  pi.  18.       Within  a  iiiort  tune  aucrwards  the  infant  comes  ot  age,  but 

does  not  proceed  any  further  in  the  fuit. 

Tiie  defendant  brings  on  the  caufe  upon  the  equity  rcferved, 
and  the  plaintiff's  bill  was  difmilTed  with  cofts. 

Upon  which  the  plaintiff  obtained  a  rehearing  as  to  the 
point  of  colts.  And  for  the  plaintiff  it  was  argued  by  Talb$t 
and  Cow/er^  that  any  perfon  might  bring  a  bill  in  this  court 
in  the  name  of  an  infant,  which  the  infant  could  not  difcover 
whiift  under  a^^e  :  that  it  would  therefore  be  very  hard  to  make 
an  infant  pay  cofts  in  a  fuit  which  might  be  commenced  with- 
out his  confcnt ;  and  that  it  had  never  been  the  practice,  un- 
^  lefs  the  infant  avowed  the  fuit  aifter  he  came  of  age,  which 

made  it  his  own  a£l. 

That  the  prochein  amy  ^as  the  perfon  only  relied  upon  for 
cofts  i  and  if  at  any  time  it  appeared  to  the  court,  that  he  was 
not  refponfible  for  this  purpofe,  the  court  upon  motion  would 
order  a  new  one  to  be  named,  that  was  fo  :  and  in  cafes  where 
it  is  neceffary  to  examine  the  prochein  amy  as  a  witncfs  in  the 
caufe,  it  can  never  be  done  till  he  is  difcharged  from  being 
prochein  amy,  and  a  new  one  named;  becaufe  of  his  intereft 
in  the  cauie,  in  being  fubjed  to  cofts. 

That  they  could  not  find  one  inftancc,  where  an  infant 
under  thefe  circumftances  ever  paid  cofts :  that  they  bad 
fearched  the  ful/poena  office,  and  found,  that  wherever  an  in- 
fant's bill  was  difmifled  with  cofts  generally,  that  the  fubpoeiM 
for  cofts  was  always  made  out  againft  the  prochein  amy  ;  from 
whence  they  argued,  that  the  pradice  was  to  make  him  only 
liable. 

# 
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t^ftme  covert  when  (he  fues  by  prochein  amy  may  be  fubjeft  to 
cods,  but  an  infant  is  not;  for  2, feme  covert  may  at  any  time 
difavow  the  fuit,  which  an  infant  cannot :  and  this  they  faid 
was  the  diflin^lion  \  and  therefore  infifted,  that  the  plaintiff,  in 
regard  he  had  not  profecuted  the  fuit  after  he  attained  his  full 
age,  fhould  not  be  made  fubjed  to  cofts. 

For  the  defendant  it  was  argued  by  Lutwyche  and  Mead^  that 
the  infant  znd prochein  amy  were  both  liable,  and  ought  to  be  fo, 
other  wife  the  infant  might  be  as  vexatious  as  he  pleafed :  at  • 
common  law  the  judgment  is  always  entered  againft  the  infant, 
and  the  execution  follows  the  judgment ;  fo  that  at  law  the  in- 
fant here  is  liable  to  cofts  ;  and  there  being  in  this  cafe  both 
cofts  at  law  and  in  equity,  a  court  of  equity  will  not  in  fuch. 
cafes  take  from  the  defendant  the  remedy  he  has  at  law.  It  was 
admitted,  that  they  knew  of  no  precedent  in  this  court,  where 
the  infant  paid  cofts ;  and  therefore  they  would  argue  from 
cafes  at  law,  which  they  faid  were  equally  founded  upon  reafon 
as  cafes  in  equity:  and  the  reafon  of  the  common  law  in  fub- 
je£ling  infants  to  cofts,  was  in  refped  of  their  intereft  in  the 
matters  in  controvcrfy.  The  prochein  amy  has  not  an  abfolute 
power  to  carry  on  a  fuit  without  an  infant's  confent  5  for  upon 
application  to  the  court  on  the  behalf  of  the  infant,  fuggefting 
that  the  fuit  is  not  for  his  benefit,  the  court  will  refer  it  to  a 
mafter,  and  if  he  reports  it  fo,  the  court  will  ftop  the  fuit.  The 
cafe  of  lord  Diu'.Uy  was  mentioned,  where  an  infant  would  liave 
controverted  an  r.ccount  before  a  mafter ;  but  the  court  would 
not  permit  him  to  do  it,  tiil  he  had  given  fecurity  to  anfwer 
cofts  ;  from  which  it  was  inferred,  that  an  infant  ought  to  be 
made  liable  to  anfwer  cofts. 

King  Lord  Chancellor,  At  common  law  no  cofts  were  given 
either  to  plaintiiT  or  defendant :  but  the  plaintiff*  found  pledges 
de  projequendoy  zna  in  cafe  it  was  found  againft  him,  he  was 
zmtrccd  pro  fa/Jo  clamorcfuo. 

Infants  found  no  pledges  at  common  law.  The  ftatute  of 
Giouc^ier  W2LS  the  firft  ftatute  which  gave  cofts  to  demandants 
in  real  adlions,  and  the  power  for  infants  to  fue  by  prochein  amy 
was  firft  introduced  by  the  ftatute  of  Wejlminjler  2.  It  was 
made  general,  and  Ccke  in  his  commentary  upon  thefe  ftatutes 
fays,  that  borfi  guardian  and  prochein  amy  ought  to  be  admitted 
by  the  court,  and  that  no  one  can  have  a  teftamcntary  guarditti 
for  this  purpofe.  I  think  it  a  proper  power  lodged  in  the  court, 
that  they  may  have  refponfible  perfons :  for  at  common  law, 
if  the  guardian  loft  the  infant's  land  by  mifplcading,  the  infant 
could  not  faliffy  the  judgment^  but  a  writ  of  deceit  lay  to  re- 
cover 
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cover  in  damages  againft  the  guardian.  I  do  not  find  diat  zsif 
cafe  had  been  cited,  where  an  infant  plaintiff  has  been  obliged 
to  pay  cofts  either  at  law  or  in  equity  :  and  in  Cro.  Eliz.  33. 
Grave  v.  Gravey  an  infant  brought  trcfpafs  by  guardian,  and 
was  nonfuitcd  ;  yet  the  court  would  not  charge  him  with  cofts. 
And  in  another  cafe,  j  Bui/l.  109.  the  court  fccmed  to  be  of  the 
fame  opinign. 

And  the  Chancellor  having  enquired,  what  was  the  praftice, 
of  the  regifter,  who  faid  he  had  never  known  an  infant  liable  in 
that  court ;  he  difmifled  the  bill  without  cofts  in  eauity  -,  but  left 
;he  defendant  to  recover  at  law,  as  he  could* 


Kcilway  verfus  Keilway. 

Coram  King  Chancellory  19  May  1726. 

Hovtheeftate  n  Keihvoy  died  inteftate  poflTeiTed  of  a  confiderable  perfonal 
Sd  where^e«"  ^  •  ^fta^^>  ^^^  without  iffuc,  leaving  a  wife,  and  feveral  bro. 
is  a  wife,  a  mo-  thers  and  fifters,  and  his  mother  livings 

ther  and  bro> 

chSdren."  "^  '^^^  ^^^  under  the  ftatute  of  Car,  2.  takes  a  moiety ;  and  a 
iP.WiU.I^q».  queftion  arifmg  upon  the  ftatute  ijac.i,  r.  17.  how  the  other 
^1L  e  r  nioiety  fliould  be  diftributed,  whether  the  mother  fhould  ha>T 
18*9.     ^'  the  whole,  or  only  a  diftributary  fhare  with  the  brothers  and 

1  £<).  Caf.153.  fitters,  and  to  have  the  opinion  of  the  court,  a  bill  was 
%  Fq.  Caf.  Abr.  brouffht :  and  upon  hearing  the  Lord  Chancellor  was  clearly  of 

442.  pi.  4o«   in        .    p       '        .     -  *^         ,       ,     °    ,  1  n        I  1    •  ^ 

iiotet,  opinion,  and  decreed,  that  the  mother  inouid  have  no  more 

than  a  fhare  of  the  other  moiety  in  common  with  the  brothers 
an4  fifters  of  the  inteftate. 


Hill  verfus  Batenian  &  al% 

Coram  Raymond,  Chief  Jujllcey  at  Wcftminfter. 

A^ion  He?  a-     'T^  H  E  defendant  Batemariy  being  a  juftice   of   peace,  had 
gamftajufticf       J[      cpnvidcd  the  plaintifFfor  deftroying  game,  and  though 

for  committing     ,        .        ^  j\     r^       i    •      -/f  l    j      if  r^       r  i_-  .P. 

w^tere  there  was  (^^  It  was  proved)  the  plainti^  had  etreets  of  his  own  which 
no  attempt  to  might  havc  been  diftrained,  which  were  fufficient  to  anfwer  the 
$€ir.Tar/^A4.  pci^^lty  be  had  incurred,  yet  the  defendant  fent  him  immediately 
to  Bridewelly  without  endeavouring  to  levy  the  penalty  upon 
his  goods :  and  an  a£lion  of  trefpafs  and  falfe  impritonment 
being  brought  againft  Bateman  for  this  commitment^  the  Qiief 
Jvfticc  was  of  opinion,  that  the  action  we{l  lay. 

The 
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*rhc  other  defendant  was  the  conftable,  who  had  executed 
this  warrant  of  €x>mmitment ;  and  as  to  him  it  was  agreed, 
that  the  warrant  was  a  fufficient  juftification,  it  being  in  a 
matter  within  the  jurifdiition  of  the  jufticc  of  peace :  but  if 
a  juftice  of  peace  makes  a  warrant  in  a  cafe  which  is  plainly 
out  o/hisjurifdicElion^  fuch  warrant  is  no  juftification  to  a  con- 
ftable.    See  24  Geo.  2.  c.  44,  »4G.».  0.44; 

And  it  was   agreed,  that   where  aftions  of  this   kind   are  in  theft  aaU)iu 
brought  againft  juftices  of  peace,  they  are  obliged  to  fhew  the  joiUces  muft 
regularity  of   their  conviftions  j    and  the    informations,    ^r.  *^J^ '**"**' 
l^id  before  them  upon  which  their  conviiSlioiis  are  grounded^ 
muft  be  produced  and  proved  in  court* 


Dominus  Rex  verfus  Chipp*  4  ft  5  '\^.  *M. 

c.  23. 

TH  E  defendant  was  convicSed  upon  the  ftatute  4  {ff  5  ^^  Conviaion  for 
^  M,  r.  23.  for  deftroying  game  ;  not  being  a  perfon  f^^n-r 
duly  qualified.  '        ^ 

Filmer  for  the  defendant  took  feveral  exceptions  to  the  con- 
vidion. 

1.  That  the  information,  which  was  fct  forth  in  the  con* 
vi<51ion,  was  infufHcicnt  to  warrant  the  conviction  ;  for  the  in- 
formation only  recited  that  he  was  an  inferior  trade/many  but 
did  not  ftiew  that  he  had  wajled  his  fuhjlance^  or  that  he  was  a 
dijjolute  perfon^  which  are  the  words  of  the  ftatute ;  and  there- 
fore it  did  not  appear  by  this  conviction,  that  the  defendant 
was  fuch  a  perfon  as  was  intended  by  the  ftatute,  for  he  might 
be  an  inferior  tradefman^  and  yet  have  a  fufficient  eftate  to  qua- 
lify him  to  hunt,  \^c. 

2.  That  it  was  not  any  where  fet  forth  in  the  convi<5tion, 
that  the  defendant  did  unlawfully  hunt  \  and  for  any  thing 
which  appears  in  this  conviction,  the  defendant  might  have 
bought  the  hare  ;  and  have  hunted  and  killed  it  in  his  own 
yard,  which  would  have  been  lawful. 

3.  That  the  conviction  fet  forth,  that  information  was  given 
to  luch  an  one  juftice  of  peace  ^  but  did  not  fay  adtunc  a  juftice; 
and  he  might  be  a  juftice  at  prefent,  and  not  at  the  time  ef 
the  informiition. 

But  the  court  over-ruled  all  the  exceptions  ;  and  to  the  f!rft 
they  faid,  that  the  ftatute  was  in  the  disjunctive,  vix.  inferior 
tradefman  or  diffolute  perfon  \  and  therefore  faying  that  the  de- 
fendant was  cither  was  fufficient. 

a  To 
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To  the  fccond,  the  court  faid,  that  the  ftatutes  forbid  fuch 
perfons  as  the  defendant  to  huht  at  ally  and  made  it  criminal 
for  fuch  perfons  to  hunt  generally.  And  in  this  ftatute  there 
is  no  diftindlion  betwixt  lavcfui  and  unlawful  huntings  as  there 
is  in  the  ftatute  againfl:  deer-ftealers ;  and  they  agreed,  that 
in  a  conviftion  for  deer-ftealing,  it  muft  be  fet  :'ordi,  that  the 
defendant  did  unlaujfHlly  hunt  \  but  in  the  prefent  cafe  it  need 
not,  becaufe  there  is  no  fuch  diftin<^ion. 

To  the  third  exception  the  court  faid,  diat  the  convidion 
fet  forth,  that  information  was  made  to  fuch  an  one  cxiJlerC  un* 
ju/iic\  (fc.  which  muft  be  intended,  that  he  was  one  at  that 
time,  and  was  fufficient  without  faying  adtunc. 

^.  And  fo  all  the  exceptions  were  over-ruled,   and  the  con- 

vi£Uon  confirmed. 

Dawfon  et  ux*  verfus  Mycr  Mil\ 
In  the  Exchequer  Chamber, 

7  G.  ft. ».  c.  I.  A  Writ  of  error  was  brought  in  the  Exchequer  Cham- 
Whtt  are  mu-  £^  jj^j.  ^pon  a  judgment  in  B.  R,  in  an  a6tion  of  covenant, 
*  in  which  the  plaintiff  declared,  that  in  confideration  of  730/. 
10  J.  to  be  paid  by  the  defendant,  he  (the  plaintiff)  covenanted 
on  or  before  the  25  March  then  next,  to  transfer  the  produce 
of  634/.  yi.  6d.  in  lottery  annuities  fubfcribed  by  the  plain- 
tiff, and  that  the  defendant  covenanted  to  accept  and  pay ; 
and  the  plaintifF  fet  forth,  that  the  company  allowed  173/. 
16 X.  ftock  upon  the  faid  annuities,  and  then  fets  forth,  iiiat 
he  made  a  tender  thereof  to  the  defendant  upon  the  tliij^,  and 
that  the  defendant  refufed  to  accept. 

The  defendant  pleaded  double,  viz.  that  there  was  no  ten- 
der, and  that  the  contradl  was  not  regiftred.  The  plaintiff 
replied  tliat  the  contrail  was  duly  re^^iltrcd,  and  offered  an 
ifliie,  to  which  the  defendant  demurred  •,  and  as  to  the  dr- 
fendant's  plea  that  the  plaintifl'  made  no  tender,  the  plaintiff" 
demurred. 

And  upon  joinder  in  demurrer,  the  court  of  B.  R,  g?ve 
judgment  for  the  plaintifF;  for  they  f^ id,  th^t  there  were  iiiu- 
tual  covenants,  viz.  an  exprefs  covcuaiit  f/oii.  the  defendant  to 
pay  the  plaintifF  730/.  los.  and  then  a  diltiiict  covenant  Irom 
the  plaintiiFto  transfer  the  produce  of  tl^  aiiiitiitiLS  t.>  the  de- 
fendant ;  and  the  covenants  therefore  being  mutual,  they  held 

tliat 
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that  the  tender  was  out  of  the  cafe,  and  the  plaintiiF  was  not 
obliged  to  anfwer  it ;  for  if  the  plaintifF  did  not  tender,  the 
defendant  had  his  remedy  againft  him  for  not  doing  it. 

A  writ  of  error  being  now  brought  upon  this  judgment  in  the 
Exchequer  Chamber,  Eyre  Chief  Juftice  of  the  Q^mmon  Pleas, 
Gilbert  Chief  Baron,  Pncej  Pag4  and  Hak^  Baront,  and  Denton 
Juftice,  were  unanimoufly  of  opinion,  that  the  judgment  ofB.  R. 
was  right,  and  they  aHirmed  it  accordingly. 

Fasuikerley  was  of  counfel  for  the  plaintiff  in  error,  but  he 
not  attending  there  was  no  argument. 

And  Strang4j  who  was  ready  to  argue  it  for  the  defendant 
in  error,  only  opened  the  cafe,  becaufe  the  court  were  clearly 
of  opinion  tor  his  client  upon  the  iirft  opening.  But  the 
cafes  upon  wnich  he  relied  as  authorities  were  thefe. 

Blackiuell  V.  Naff)^  Mich,  9  Geo,  ante^  535,  which  was  a 
covenant  by  the  plaintifF  to  transfer  ftock  to  die  defendant,  and 
the  defendant  in  conjuUratione  ^racmijfor*  covenanted  to  accept 
and  pay  for  it ;  and  the  court  held  that  the  words  in  confide^ 
ratione  praemijfor*  implied  the  covenant  on  the  other  fide  to 
transfer  \  and  were  held  to  be  mutual  covenants,  and  judg* 
ment  fro  quer\  which  was  afRrmed  in  the  Exchequer  Chamber, 
J  SaunJL  319.     Pordagev,  Cole. 

The  cafe  of  fFyvilv.  Stapleton^  ante  615.  which  was  affirmed 
in  the  Houfe  of  Lords,  was  to  pay  proinde  adtunc  at  the  time 
of  the  tender  ;  which  is  different  from  this  cafe,  for  here  the 
defendant's  covenant  is,  to  pay  fo  much  abfolutely  in  fatisfac- 
tion  for  the  ftock.  1  he  defendant  here  covenants  to  do  two 
diftindl  a<Sh,  i.  to  accept  5  2.  to  pay;  here  is  no  proinde  \  and 
the  words  in  conftderatione  praemijfor^  relate  only  to  the  cove- 
nant on  the  other  fide  to  transfer,  and  not  to  the  a^al  tranf- 
ferring.  ^ 

If  the  covenant  of  the  defendant  ad  idem  tempus  folvere  is  to 
be  confined  to  his  acceptance,  then  it  gives  him  the  liberty  of 
avoiding  one  contract  by  the  breach  of  the  other.  In  the  cafe 
of  IVyvil  V.  Staplcton  there  were  not  the  words  ad  idem  tcmpusj 
and  thofe  words  in  the  prefent.  cafe  are  to  be  conftrued  to  be 
the  time  the  defendant  agreed  to  acuft  thejlocky  and  not  the  time 
the  plaintiff  doei  aSiually  transfer. 

He  had  another  exception  to  the  defendant's  plea,  which  was 

this  :  by  the  contrail  the  plaintiff  was  to  transfer  the  produce 

Vol,.  I,  3  A  of 
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of  the  faid  annuities,  with  all  dividends,  profits,  &r.  and  the 
plea  only  ofFers  an  iSiie  as  tq  the  produce  of  ihe  ftock.*  ^So 
that  it  is  putting  that  in  ifliie,  which,  if  found  for  the  plaindF, 
will  not  eftablim  the  performance  of  the  whole  agreement  on 
his  part.  This  was  as  inunaterial  as  the  cafe  of  payment  be- 
fore the  day ;  wkich  has  been  often  held  ill,  if  found  for  the 
plaintiff.  Trin*  13  jtm$f  B.  R*  Merril  v.  Jocelyn.  So  in  Hoh. 
113.  in  debt  upon  an  obligation  for  the  payment  of  10  /.  10  x. 
the  defendant  pleaded  pavment  of  10  /•  only,  upon  which  they 
were  at  iflue,  and  a  repleader  was  awarded,  though  the  de- 
fendant had  pleaded  that  he  paid  \t  Jicundum  formam  conditionis. 
But  this  exception  did  not  come  before  the  couit  for  their  o^)!- 
nion  :  and  judgment  was  aflirmed  upon  the  firft  point. 

Upon  which  affirmance  a  writ  of  error  was  brought  re- 
turnable in  Parliament,  where  after  the  cafe  was  fettled,  and 
I  was  ready  to  argue  it,  the  {JaintifF  in  error  fubmitted,  and 
paid  the  money. 
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